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PREFACE. 


There  are  few  subjects,  which  require  and  deserve 
the  attention  of  the  junior  members  of  the  profes- 
sion, so  much  as  the  Practice  of  the  Court  of  Quarter 
Sessions.  A  perfect  acquaintance  with  it,  oflen  gains 
for  the  party  a  reputation  for  talent  and  legal  know- 
ledge in  other  respects,  which  probably  he  may  not 
deserve ;  whilst  the  slightest  indication  of  ignorance 
in  the  most  trifling  particular  of  it,  often  has  the 
effect  of  lowering  the  party  in  the  estimation  of  the 
many,  who  are  perhaps  incapable  of  judging  of 
liis  merits  in  other  respects  as  a  Lawyer.  To  the 
Solicitor,  who  intends  to  practise  at  the  Quarter 
Sessions,  an  intimate  knowledge  of  the  practice  of 
the  Court  is  of  great  and  oflen  serious  importance, 
particularly  in  the  conduct  of  appeals.  How  oflen 
are  appeals  decided  upon  mere  preliminary  objec- 
tions, arising  upon  points  of  practice,  entirely  beside 
the  merits  of  the  case, — objections  which  a  know- 
ledge of  the  practice  of  the  Court  would  readily  have 
obviated.  And  those  who  have  witnessed,  upon  such 
occasions,  the  exultation  of  the  successful  party, 
and  the  mortification  of  the  party  defeated, — parties 
not  always  of  the  highest  or  most  intelligent  class,  and 
who  often  judge  of  the  talents  of  their  solicitor,  and 
even  of  their  advocate,  by  the  result, — may  easily 
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judge  of  the  probable  consequences  of  the  victory 
and  defeat  to  the  respective  solicitors.  Barristers, 
also,  who  practise  at  Sessions,  will  find  it  greatly  to 
their  advantage  to  have  a  correct  and  perfect  know- 
ledge of  the  jurisdiction  and  practice  of  the  Court, 
for  reasons  sufficiently  obvious.  But  above  all  others, 
the  Magistrates,  who  have  to  decide  upon  the  regu- 
larity or  irregularity  of  the  proceedings  before  them, 
should  have  a  minute  acquaintance  with  their  own 
rules,  the  extent  of  their  jurisdiction,  and  the  prac- 
tice generally  of  their  Court :  their  decisions  upon 
such  subjects  are  oflen  long  and  earnestly  canvassed 
out  of  Court ;  and  a  mistake,  arising  from  want  of 
attention  to  or  ignorance  of  a  point  of  practice, 
familiar  probably  to  many  who  hear  their  decision, 
would  do  more  to  detract  from  that  confidence 
which  persons  usually  have  in  their  administration 
of  the  law,  than  even  erroneous  decisions  upon  the 
merits.  As  the  subject,  therefore,  appears  to  me 
to  be  important,  and  as  I  have  been  informed  that 
a  work  upon  it  would  be  acceptable  to  the  profes- 
sion and  to  Magistrates,  I  have  written  the  present 
volume. 

It  consists  of  Four  Chapters.  The  first,  treats  of 
the  Jurisdiction  and  Practice  of  the  Court  of  Quarter 
Sessions  generally : — the  jurisdiction  under  the  Com- 
mission and  by  Statute ;  when,  where,  and  before 
whom  the  Court  is  to  be  holden ;  its  officers ;  pro- 
ceedings before  it,  generally,  in  appeals  and  in 
criminal  cases ;  its  decisions,  in  what  cases  and  how 
revised,  upon  a  writ  of  error,  certiorari,  special  case, 
or  mandamus ;  and  its  members,  how  far  punishable, 
and  how  protected.     The  second  chapter,  treats  of 
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the  Practice  of  the  Court  in  Criminal  Cases ;  and 
after  treating  shortly  of  the  persons  dispunishable 
for  crime,  by  reason  of  insanity,  coverture,  infancy, 
and  the  like,  and  the  degree  of  guilt  of  criminals,  as 
principals  and  accessories,  it  in  tbe  first  place  gives 
an  alphabetical  list  of  the  ofiences  punishable  upon 
indictment,  their  punishment,  &c.,  and  a  reference 
to  the  text  books,  &c.  in  which  the  law  upon  the 
subject,  the  form  of  the  indictment,  and  the  evi- 
dence necessary  to  sustain  it,  in  each  ease,  will  be 
found ;  it  then  treats  of  the  Indictment  and  Evidence 
generally ;  it  next  gives  the  Forms  of  Indictments, 
and  the  evidence  necessary  to  support  them,  in  all 
those  cases  which  usually  occur  at  Sessions,  such  as 
larceny,  embeszlement,  obtaining  goods  by  false 
pretences,  receiving  stolen  goods,  uttering  counter- 
feit coin,  assaults,  assault  by  poachers,  riot,  forcible 
entry,  keeping  disorderly  houses^  nuisances  by  car- 
rying on  offensive  trades,  obstructing  or  not  repairing 
highways,  &c.,  disobeying  the  orders  of  justices,  re- 
fusing to  serve  office,  and  conspirjicy ;  and  lastly,  it 
treats  of  the  proceedings  and  practice  in  criminal 
cases, — the  grand  and  petty  jury,  the  preferring  and 
finding  of  the  bill  of  indictment,  the  arraignment  of 
the  prisoner  and  his  plea,  traverse,  &c.,  the  trial, 
arrest  of  judgment,  judgment,  costs,  and  restitution 
of  goods.  The  third  chapter,  treats  of  the  jurisdic- 
tion and  practice  of  the  Court  of  Quarter  Sessions, 
as  a  Court  of  Appeal,  first  treating  of  appeals  gene- 
rally, in  what  cases  they  lie,  by  and  against  whom 
to  be  brought,  in  what  Court,  and  when,  to  be 
brought,  notice  of  appeal,  entry  and  adjournment  of 
the  appeal,  proceedings  at  the  hearing,  amendment. 
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judgment,  and  costs ;  it  then  treats  of  the  proceed- 
ings in  appeals  against  orders  of  removal,  against 
poor-rates,  against  the  appointment  of  overseers, 
against  the  allowance  or  disallowance  of  overseers' 
accounts,  against  county  rates^  against  orders  for 
stopping  up  highways,  appeals  under  Inclosure 
Acts,  and  appeals  against  convictions.  The  fourth 
chapter,  treats  of  the  jurisdiction  and  practice  of  the 
Court  of  Quarter  Sessions  in  other  matters ;  such  as 
the  exhibiting  of  articles  of  the  peace ;  the  allowance 
and  enrolment  of  the  rules  of  friendly  societies ;  re- 
gistering the  chapels  of  Protestant  Dissenters  and 
Catholics;  licensing  lunatic  asylums;  proceedings 
with  respect  to  the  building,  repairing  and  ordering 
of  gaols  5  assessing  the  county  rate  ;  diverting  and 
stopping  up  highways ;  allowance  of  coroners'  fees ; 
the  punishment  of  a  certain  class  of  vagrants  ;  and 
the  disposing  of  applications  in  bastardy  cases. 

As  to  the  manner  in  which  I  have  treated  these 
various  subjects,  it  would  be  unbecoming  in  me  to 
make  any  observation.  The  great  pains,  however, 
which  I  have  taken  with  this  little  work,  lead  me 
to  hope  that  it  will  meet  with  the  same  favour  and 
approval,  which  the  profession  have  kindly  and  in* 
dulgently  bestowed  upon  my  other  works. 

J.  F.  A. 

5,  King's  Bench  Walk, 
Temple. 
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3  East,  S42  . .  60,  282,  283,  293 

7B.&C.3   ..  ..  S66 

2  Leach,  841.  cit.  ..  163 

5  M.  &  S.  392  . .  256 

5  Taunt.  580  . .  . .  76 

2  Camp.  112  ..  ..  152 

R.  &Ry.  274  ..  176 

R.  &  M.  237  . .  182 

R.  &Ry.  372  ..  192 

Ry.  &  M.  N.  P.  C.  434  150 

6Car.  &P.  368  ..  197 

R.  &Ry.  520  ...  125 

1  Bott,  324   . .  . .  226 

C. 

R.  &  Ry.  292      . .    166 

2  Ad.  &E.  370     ..     61 

3  B.  &  Adolph.  187  . .  43 
1  D.  &  R.  325  . .  65,  66 
Ry.  &M.  179  ..  159 
5  Car.  &  P.  549    . .    205 

4  B.  &  Aid.  291 ..  11,  269,  296 
4  B.  &  Adolph.  563  . .  58,  277, 

299 
25,  64,  304, 
305 
70 
181 
175 
182 
..  58,361 
188 
75 
39 
34 
307 
139 
154 
317,  319 
336,  337 
313 


4  B.  &  Aid.  86 

7  T.  R.  80 
R.  &  Ry.  198 
Ry.  &  M.  89 
R.  &  Ry.  303 
4T.  R.  246  .. 
R.  &  Ry.  106 

2  W.  Bl.  859 

3  D.  &  R.  35 
3  D.  &  R.  136 
3  B.  &  Aid.  588 
6  T.  R.  236  . . 

3  Taunt.  424  . . 
6  M.  &  S.  83 

4  D.  &  R.  445 
2  East,  27 


Index  of  tke  Names  of  Cases,  xxiii 


Chad  wick  . .  . .  6  Car.  &  P.  181 
Chaibary  v.  Chipping  Faningdon,  9  Salk.  488 

Chalmers  . .  . .  Ry.  &  M.  352 

Cbannens  . .  . .  Rv.  &  M.  374 

Chatham  . .  . .  8  East,  498 

Chatterton  . .  . .  5  T.  R.  272     . . 

Cherry  . .  . .  2  East,  P.  C.  556 

Cheshire,  JJ  . .  5  B.  &  Adolph.  439 

Chilverscoton  ..  8  T.  R.  178 

Chipchase  . .  . .  2  Leach,  699 


PAGE 

188 

314,  317 

124 

237 

313,  314 

220 

165 

45,  72 

287,  317,  3l8 

162 


Cirencester  V.  Colne  St.  Aid  win's.  Burr.  S.  C.  17 
Clarke 


Henry 

Clayton  le  Moors 

Cleeves 

Clifton 


Cock     . . 
Codrington 
Cogan 
Cohen 

Colchester,  JJ. 
Cole     . . 


Coleman 

ColeortoQ         . .  , 

Coley 

Coode 

Cook,  Thomas 

Cooke 

■  Jm   &•    O.  I 

Cooper 

Cornwall,  JJ. 

Corsham 

Coslet 

Cottingbam      .  • 

Cotton 

Cox,  et  al,        •  • 

Coyston 

Coxens 

Crighton  . .         • 

Crips  V.  Durden 

Crockett 

Crooke  v.  Curry  , 

Cross 

Crowtber  v/  Hopwood 


320 
2  Stark.  R.  241.  243..  153,  154 

246 

171 

309 

131 

219 

220 

6 

187 

246 

256 

58 

340,  135 

146 

159 

314 

153 

328 

124 

173 

236 

131 

278,  279,  301 

317 

165 

218 

225 

200 

265 

. .  67,  68 

180 

. .  72,  73 

152 

75 

210,  212 

145,  150 


1  Brod.  &  B.  473 
R.  &  Ry.  181 
5  T.  R.  704  . . 

4  Car.  &  P.  221 

5  T.  R.  498     . . 

6  T.  R.  344  . . 
4M.  &S.  71  .. 
1  Car.  &  P.  661 
1  Leach,  448  . . 
1  Stark.  R.  516 
5  B.  &  Aid.  535 
1  Ph.  Ev.  170 

1  Esp.  217 

2  East,  P.  C.  672 
1  B.  &  Adolph.  25 
1  Moody  &c  M.  329 

1  Bott,  276  . . 
R.  &  Ry.  176 

2  East,  P.  C.  617 
5  B.  &  C.  538 

5  Car.  &  P.  535 
MS.  1836 
11  East,  388    .. 
1  Leach,  256   . . 

6  T.  R.  20 

3  Camp.  444.. 

4  Car.  &  P.  538 

1  Sid.  149 

2  Doug.  426  . . 
R.  &  Ry.  62  . . 
Cow  p.  640 

4  Car.  &  P.  544 

5  Burn,  D.  &  W.  70 

3  Camp.  224 
3  Stark.  R.  21       .. 


xxiv         Index  of  the  Names  of  Cases. 


Cumberland     . . 
Camberland,  JJ. 

Cumberworth  .. 
CuDdell  V.  Pratt 


Daniel  v.  Phillips 
Davenport 
Dave^  et  aL     •  • 
Davie  et  aL 
Davies  *  . , 

Davis 

V,  Capper 

V.  Dale 

Dawber  et  aL 
Daw6on  V.  Gill 
DayreWetaL   .. 
Deacon 

De  Berenger  et  aL 
Deeley 

Denbighshire,  JJ< 

Derbyshire,  J  J. 

Derrington 

De  Sailiy  v.Morgah 

Devajrnes  v.  Bo^s 

Devon,  JJ. 


Devonshire,  JJ. 

Dickinson,  Aichard 

Dicks 

Dixon  et  ux.     . . 

Doe  V,  Perkins 

Dobertj 

Doran 

Dorchester,  JJ. 

Dorsetshire,  J  J. 

Duce     . . 

Dudraan 

Duncombe*8  case 

Dunn 


PAGE 

6  T.  Jl.  194, 3  B.  &  P.  $5^..S5 
IM.  &S.  190  ..  6b 

1  B.  &  C.  64   . .         . .         373 
3B.  &Ad.  108  ..         n9 

1  Moody  be  M.  108    . .         154 


D. 

5  Tyr.  293 
MS. 

6  Esp.  217 

2  Doug.  588 
5  1'.  R.  S'ie 

3  Burr.  13  i7 
10  B.  &C.  28 
1  Moody  &  M.  514 
3  Stark.  R.  34 
1  East,  64 
1  B.  &  C.  485 
Ry.  &  M.  N.  P.  C.  27 

3  M.  &  S.  67 

R.  &  Ry.  303 ;  4  Car. 
579  . .         . 

1  B.  &  Adolph.  616 

4  T.  R.  488      •  •         • 

2  Car.  &  P.  418 
2  Esp.  691 

7  Taunt.  33      . . 

8  B.  &C.  640n...59, 


1  M.  &S.  411  . 
4  M.  &  S.  421 
1  Chitiy  R.  34 
Cald.  32 
R.  &  Ry.  420 
MS.  Bayley,  J. 
10  Mod.  335 

3  T.  R.  749 
13  East,  171 
1  I^ach,  538 
1  Sir.  393 

15  East,  200    .. 
1  Ph.  Ev.  37    .. 
4B.  &  C.850 
Cro.  Car.  366 
8T.  R.  217     .. 

4  Car.  &  P.  543 


269, 


72 

158 

210 

70 

35 

68 

73 

153 

149 

382 

56 

253 

229, 2S0 

&P. 

118 

41,300 

374 

130 

153 

75 

267,  268. 

281,  295 

271,  278 

263,  291 

65 

60 

166 

80 

80 

152 

390 

125 

55 

341 

149 

It? 

224 

45 

129 
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Dann  and  Smith 
Dorslejr  et  al. 
Dyer  and  Hall 


PAOB 

Ry.&M.  146  ..  168,190 
6  Car.  &  P.  S99..157, 189,  190 
2Ad.  &£«606  ..  66 


East  Farleigh    . . 
EaUin 

£ocIe8 

Ecclesfield 

Edmunds 


Edwards 


■  • 


Edwinstowe 
Effingham,  Earl  of 
Egging  toil 
Eiiers    .. 
Ellis 


Elwall 
Embden 
EiKKrh 
Eriswell 
Essex    . . 
Essex,  J  J. 


m  • 


Evans 

Excise,  Commissioners  of. 


140 

36 

45,  377,  386 

2t29 

S21 

134 

248,  i49 

154 


•  • 


£. 

6  D.  &  R.  147 

5T.  R.  89 

2  T.  R.  285      . . 

1  Leach,  274 

1  B.  &  Aid.  348 

6  Car.  &  P.  164 

4  B.  ^  Aid.  471 

4  T.  R.  440      . . 

R.  &  Ry.  224;  3  Camp.  207; 

4  Taunt.  309  . .         253 

8B.&C.  671      ..         312,313 

47 

164 

27 

129 

130 

377 

246 

..      130,131 

144,  307,  308 

,  58,  59,  267, 

294 

. .       62,  327 

66 


2  B.  &  Adolph.  393    .. 
2  B.  &  P.  508 
iWils.  222      .. 
6B.&C.  145 
Ry.  &  M.  N.  P.  C.  432 

2  Lord  Raym.  1514    . . 
9  East,  437      . . 
5  Car.  &  P.  539 

3  T.  R.  707 

4  T.  R.  595     . . 
1  B.  &  Aid.  210 


5M.  &S.  513 

2  Cbitty  R.  385 

4  B.  &'Ald.  276.  .272,  363, 384 

5B.  &C.  431  ..       277,371 

8T.  R.  583     ..  ..         336 

5Car.  &P.  553  ..     187,188 

3  M.  &  S.  137  . .         286 


F. 

Farr  v.  Holies  . .  . .  9  B.  &  C.  315 

Farringdon       .  •         •  •  4  D.  &  R.  735 

Fawcett  v,  Fowles  et  al.  7  B.  &  C.  394 

Feamley  ..         ..  1  T.  R.  316 

Fell 1  B.  &  Adolph.  380 

Fentimau,  Ex  parte      ..  2  Ad.  &  E.  127 

Ferrer,  Lord    . .         . .  19  How.  St.  Tr.  947 

Ferry  Frystone  .  •  2  East,  54  •  • 


19 

65 

71.72 

226,  248 
30 
70 
79 

143,  308 


xxvi  Index  of  the  Names  of  Cases. 


Fielding 

Fieldhoase 

Fillonglej 

Fisher 

Flannagan 

Fleck  now 

Fletcher 

Flintshire,  JJ. 

Flounders,  Re 

Folly 

Forrest 

Foster 

Foston  V.  Carleton 

Fowie  and  Elliott 

Fowler  and  Sexton 

Fowls 

Foxhara  Tithing,  Re 

Foxley 

Frederick  and  Tracy 

Freeman 


Freeth,  Henry 
Frieston 
Fry       .. 


«  Burr.  719      . . 

3  Burr.  654 
Cow  p.  3«5 
2  J'.  R.  709      . . 

2  Str.  86d 
R.  &  Ry.  187 
1  Burr.  465 

4  Car.  &  P.  545 
7  T.R.  200.. 59,  266, 
4  B.  &  Adolph.  865 
1  Bott,  76 

3  ^  •  R*  38        • « 
R.  &  Ry.  412 

1  Stra.  567 

4  Car.  &  P.  592      . 

4  B.  &  Aid.  273 

2  Lord  Ravm.  1452 
2  Salk.  607 

1  Salk.  266       . . 

2  Stra.  1095     . . 
2  Lord  Kenyon,  19 

5  Car.  &  P.  534 
R.  &Rv.  127 
5  B.  &  Adolph.  597 . .  64, 65,  323 
R.  &Ry.  482  ..         121 


PAGE 

70 

71 

125,  242 

50,  314,  315 

29 

176 

224 

162 

267,  294 

43 

55 

337 

118,  168 

319 

229,  234 

256 

S6 

11 

31 

234 

57 

181 

187 


G. 


Gage     . . 

Galloway 

Gamlingay 

Gargrave^  case 

Gash 

Gibbins 

Gibbs 

Gibson 

Gilbert 

Gilhani 

Gilkes  et  al.     . . 

Gill  and  Henry 

Glamorganshire,  JJi 

Gloucestershire,  JJ. 


Glyde 


1  Str.  546 

376 

Ry.  &  M.  234        191,  124, 

125 

3  T.  R.  513     •  •         •  • 

216 

Ro.  Rep.  175  .. 

31 

1  Stark.  R.  441 

226 

1  Car.  &  P.  97 

130 

1  East,  173      . . 

4 

8  East,  112      .. 

248 

Ry.  &M.  185 

159 

Ry.&M.  186     ..          129, 

130 

8  B.  &  C.  439 

227 

2B.&Ald.  204 

229 

5  T.  R.  279     . . 

43 

1  B.  &  Adolph.  1     . .      58 

,341 

3M.  &S.  127       ..      269, 

374 

Doug.  191           ..           281, 

292 

15  East,  577 

55 

MS.  Arch,  Corp,  Act,  ix.  x 

8 

2  M.  6c  S.  323  n. 

344 

Index  of  the  Nifmes  of  Cases.         xxvii 


Goodcheap 

GoodeDough  et  al. 

Good  ball,  Moses 

Goss  V.  Jackson  et  al. . . 

Gray  V.  Cookaon&  Clapton  16  East,  13 

Greaiue  ..  .. 

Great  Bed  win 


6T.  R.159     .. 
3  Ad.  &L  £.  463 
R.  &  Ry.  461 
3  Esp.  198 


PAOB 

545 

43 

186 

7«,38« 

7« 

67 


Great  Brougbton 

Great  Chart 

Great  Glenn 

Great  Yarmouth 

Gregory 

Griffin 

Grioce 

Groome  v.  Forrester 

Grosvenor,  Jjurd 

Gudridge 

Gaerch  J 

Gwjer  and  Mauley 

Gwynne  et  al. 


2  Ad.  at  £.  615 
Burr.S.C.  163;  SStr. 

1150  ..  ..         f88 

4  Burr.  «507  . .         «19 

5  Burr.  3700  . .  9tt 
Burr.S.  C.  194;  2  Str.  1173, 

11,325 
5  B.  &  Adolph.  188    ..  51 

6B.  &C.  646  ..  12 

5B.  &Ald.  555      ..     213,214 
R.  &  Ry.  150  ..  132 

19  Viii.  Abr.  358        ..  29 

5  M.  &  S.  320  . .  72 

2  Stark.  R.  511  213 

5B.  &C.  459;  8  D.  &  R. 

«17         ..  ..         12,361 

1 W.  B1.545    ..  ..  82 

4  Nev.  &  M.  158.  .341,  344,  345 
2  Burr.  749  . .  38 


Hadingham 
Hall      .. 


Halloway 

Halton 

Hammon  . .         • . 

~~^~~~"~~  •  •  •  • 

Hammond  v.  Webb     . . 

Hann  v.  Price 

Hanson 

Hants,  JJ. 

Hanling,  Hays,  Cook  and 

Hard  wick 

Hardy 

V.  Ryle 

Harper  v.  Can* 

t;.  Charlesworth 

Harris 

^—    V.  Peters 


H. 

Burr.S.C.  112 
R.  &  Ry.  463 
1  T.  R.  3<0      . . 
Cowp.  60 

1  Car.  &  P.  127 
Ry.  &  M.  78 

4  Taunt.  304 
R.  &  Rv.  221 

2  Esp.  719 

3  Burr.  1716 

4  B.  &  Aid.  519 

I  B.  &  Adolph.  654  . 
Mears,  R.&  Ry.  125 

II  East,  578 

24  How.  St.  Tr.  414 

6  B.  &  C.  603 

7  T.  R.  448      . . 
4B.&C.  591 

3  Burr.  1330 
13  East,  270  . . 


28 
185 
376 
377 
169 
246 
16« 
179 
232 

68 

382 

.  263,  388 

162 

135,  306 

253 

72,74 

.>  76 

215 

37 

70 


xxviii        Index  of  the  Names  of  Cases, 


Harris  v.  Tippet 
Hurrison 


V.  Hodgson 

Harrow-on-tbe-Hill 
Harrow  v.  Ryslip 
Hart  '  .. 

,  Minter    . . 

Hartfieid 
Hartley,  John 

et  aL 

Hartsink  et  al. 

Harvey 

Hassall  et  al. 

Hatfield 

Hawkes 

Hawkswood 

Ha  worth 

Hayell 

Haynes 

Haywood  et  al. 

Hazy  and  Collins 

Headge 

Heath,  Charles 

Heming 

Hench 

Hendon 

Henn's  case 

Herefordshire,  J  J. 


Hertfordshire,  JJ. 

Higgins 

Higginson 

Hilditcli  et  al. 

Hill,  Wm.  Humphrey 

Hiiikworth 

Hubby 

Hodgson  • . 

Hoggins 

Hulbeche  et  al. 

Holland 

—   and  Foster 


2  Camp.  637 
1  Chitty  R.  571 

1  Leach,  47      .. 
10  B.  &  C.  445 

2  Bott,  706 

5  Salk.  524       . . 
«  East.  P.  C.  977 

6  Car.  &  P.  106 


PAGE 
153 

37 
164 
195 
287 

318 
127 
171 


Hollingberry 
Hollis 


Carth.122;  Comb.478. .277,291 

R.  &  Ry.  139  . .  181 

4  B.  &:  Adolph.  869  n,  70 

4£sp.  102        ..  ..  154 

1  Leach.  467    . .  . .  159 

2  Car.  &  P.  434  . .  82 

4  B.  &  Aid.  75  . .  225 
2Str.  858  ..  ..  377 
2T.  R.  606  ..  ..  145 
4Car.  &P.  254  ..  141 
13  East,  139  ..  382 
4M.  &S.  214  ..  122 

1  M.  &  S.  624  . .  63 
2Car.  &P.  458  ..  126 
R.  &Ry.  160  ..  182,183 
MS.  T.  1836        . .         404.  405 

5  B.  &  Adolph.  666  10,  71 
R.  &  Ry.  163  . .  160 

2  D.  &  R.  249  . .  59,  328 
W.  Jon.  296  . .  224 

3  B.  &  Aid.  581  . .  274 

1  Chitty  Rep.  700  . .  55,  56 

3  T.  R.  504  . .  295 

4  B.  &  Adolph.  561  . .  24,  60, 

61,^73,285,303,332 

3M.&S.  459  ..  271 

2  East,  5           . .  . .  5 

2  Burr.  1232  ..  208 
2Car.  &P.  299  ..  154 
R.  &Ry.  190  ..  188 
Cald.42;  Doug.  46  n.  316 
Ry.&M.  241  ..  244 

3  Car.  &  P.  422  .  •  185 
R.  &Ry.  145  ..  183 
4T.  R.  778  ..  ..  56 
5T.  R.  607  ..  ..  1«0 
IT.  R.  692      ..  -.  68 

4  B.  &  C.  329  . .  2S2 
2  Stark.  R.  536  . .  227,  255 


Index  of  the  Names  of  Cases.  xxix 
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Holy  Trinitj,  Hall       . .     7  B.  &  C.  611  . .         307 

Hough               . .          . .     R.  &  Uy.  1^0     . .  It8,  138 

Houldgrave       ..          ..     IB.  &Ald.  312  ..  19 

How                  ..          ,.     «Str.  699         ..  ..         1«« 

V  Hall     ..          ..     14  East,  376     ..  ..         141 

Howes               . .          . .     6  Car.  &  P.  404  131,  13« 

Howlet              . .          . .     1  Wils.  35          . .  . .         42 

Habe  et  at 5  T.  R.  542      . .  . .  33 

Hughes              . .          . .     Ry.  &  M.  370  . .         181 

. .          . .  4  Car.  &  P.  373  . .         200 

Hull  Dock  Company  ..  2  B.&;C.515,5D.&R.395..33S 

Hunt 2  Chitly  R.  130  . .            38 

etal 3  B.  &  Aid.  566     . .     199,  233 

Hunter              ..          ..  3  Car.  &  P.  591  ..         141 

..          ..  4Car.  &P.  128  ..          141 

Huntingdonshire,  JJ.  ..  Cald.  283       ..       60,  281,  292 

. .  5  D.  &  R.  588  . .         274 

Hutchinson  v.  Lowndes  4  B.  &  Adolph.  118  . .           72 

I. 

Ireton Comb.  396       . .  . .         225 

# 
J. 

Jackson             ..          ..  6T.  R.  145     ..  ..           38 

..         ..  Ry,  &M.  119  ..         160 

etal 1  T.  R.  653          . .  69,  70 

James 1  East,  303,  ii.  . .           42 

SCar.  &P.  222  ..          244 

etal ICar.  &P.  322  ..         155 

Jaram,  John    . .          . .  4  B.  &  C.  692  . .         238 

Jarvis  v.  Dean             . .  3  Blng.  447     . .  . .         215 

Jefferies            , .          . .  4  T.  R.  768     . .  . .         382 

Jeffcrys             ..          ..  IB.  &C.  604  ..         286 

Jenkins             ..          ..  R.  &  Ry.  492       ..  132,  133 

Jervis                ..          ..  6Car.  &P.  156  ..          191 

John 1  East,  P.  C.  357  . .         152 

Johnson            ..          ..  1  Str.  261         ..  ..         375 

Jollie  and  Steel            . .  4  B.  &  Adolph.  865  . .           70 

Jones 1  Wils.  7         . .  . .           69 

R.  &Ry.  151  ..         132 

2  Camp.  131         . .  137,  148 

S  Camp.  230    ..  ..          213 

4Car.  6cP.  217     ..  175,176 

6Car.  &P.  391  ..         193 

,  Wm 2  B.  &  Adolph.  611  . .         129 


XXX  Index  of  the  Names  of  Cases, 


Jones  et  al 

V.  WiUiams 

Jakes  et  al, 
et  aL 


PAGE 

4  B.  &  Adolph.  345  ..  tSO 
1  Car.  &  P.  469,  669  . .  74 
8  T.  R.  548  . .  32,  39,  40 
8  T.  R.  635     . .  . .  63 


Kenilworth 
Kent,  JJ. 


King's  Langley 

King's  Ljrnn,  JJ. 

Kingsnioor 

Kingston 


-,  Duchess  of. 


Kinnear 
Kirkby  Stejjhen 

Knaptot't 
Knight  et  ux,  . . 
Kroehl  et  al.    . . 


314 
44 

57 

59,  268,  281 

65,  400, 401 

263 

.     271,  272, 


K. 

2  T.  R.  598     . . 

3  B.  &  Adolph.  250 
14  East,  395    . . 

8  B.  &  C.  639 
11  East,  2;^9 

9  B.  &  C.  283 
6  M.  &  S.  258 

363,  384 

1  Lord  Raym.  481  ;  2  Salk. 

605  ..  289,  323 

3  B.  &  C.  147  . .  56 
2B.  &C.  190  ..  224 
8  East,  41           . .  125,  226 

4  Car.  &  P.  387  ..  129 
Cowp.  283       . .  . .  37 

2  B.  &  Aid.  462  . .  253 
2  Bott,  675,  Burr.  S.  C.  664. . 

183,  300 
2  B.  &  C.  883      ..     .320,  321 

1  Car.  &  P.  1 16  . .  81 

2  Stark.  343     . .  . .         235 


Lade  v.  Shepherd 
Lafone  et  al.    .  > 
Lamb    .  • 


Lambeth 
Lancashire,  J  J. 


Lancaster  v.  Greaves 

Layer  . . 

Leake  .. 

her,  Thomas     . . 

Leeds,  JJ* 


L. 

2  Str.  1004 
5  Esp.  154 
2  Leach,  625   . . 

2  East,  P.  C.  664 

3  D.  &  R.  340 

4  B.  &  Aid.  289 

7  B.  &  C.  691   . 
1  D.  &  R.  485 

5  B.  &  Aid.  755 

8  B.  &C.593 
1  B.  &  Aid.  630 

9  B.  &  C.  628 
16  How.  St.  Tr.  94 
.5B.  &Ald.  469    . 
R.  &  Rj.  361 


215 

234 

134 

161 

273,  300 

43 

60,  276,  298 

69 

264 

269 

374 

73 

245 

216,  217 

149 

4  T.  R.  583. .  272,  273,  384, 385 
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Leicester.  JJ 7  B.  &  C.  6     .  •         .  •  15 

..       ..     4B.  &C.  891  ..  55 

Leicestershire,  JJ.      . .     1  M.  &  S.  442  • .    64,  288,  289 
Leigh   ..  ..         ..     Cftld.  59  ;  Doug.  64  ..         319 

2  East,  P.  C.  694  161,  166 

Lethbridge  v.  Winter  . .     1  Camp.  263,  n.  • .         215 

LeTeriDgton     . .         . .     Burr.  S.  C.  276  • .         SI4 

LcYj 4Car.  &P.  431  ..         I6I 

liewis    . .  . .         . .     3  Burr.  2458    . .         .  •  36 

6Car.  &P.  161  ..         133 

Lincolnshire,  JJ.  . .     3  B  6c  C.  548 . .  62, 272. 281. 384 

lindsey,  JJ.    . .         , .     6  M.  &  S.  379      . .      273,  SOl 
Lmfield  V.  Battle         ..     2  Sal k.  605      ..  ..  29 

Listen 5  T.  R.  338     . .         . .  39 

Little R.  &Rjr.  430  ..  79 

1  Burr.  613      . .  . .         576 

Little  Bithamv.Somerby,  1  Str.  232         ..  318,  319 

Liverpool         ..         ..     3  East,  86        .•         ..         216 

,  Major  of,  . .     3  D.  &  R.  275         , .     34,  263 

Llanrhjdd        . .         . .     Burr.  S.  C.  608  . .         318 

Lianwinio         ..         ..     4  T.  R.  473     ••         ••  5| 

Lloyd 2  Str.  996        . .         . .  la 

— 6  Car.  &  P.  393  . .         ISO 

4Esp.  200       ..  ,.         210 

1  Camp.  260    . .  . .         215 

— ,  Williams  and  Roberts, . .  4  Car,  &  P.  233  . .         152 
Locker  «t  a/.     ..  ..     5  Esp.  107       ..         ..         234 

London,  JJ 3  Burr.  1356  ..         ..     29,30 

. .         . .     15  East,  632     . .     59,  268,  269 

327,  363 

Long 1  Man.  &  R.  139        . .  34 

Long's  case      . .  . .     Cro.  Eliz.  489  .  •  30 

Longstreethy  Josiah  John,  Ry.  6l  M.  137  ..         160 

Lookup  ..         ..     3  Hurr.  1901    ..         .•         124 

Loom,  Crisp  and  Baxter,  Ry.  &  M.  16O     ..         172, 173 
Lovelace  ».  Curry        . .     7  T.  R.  731     . .         . .  74 

Lovett  . .  . .     7  T.  R  152     . .         . .         376 

Lowther  v.  East  Radnor  etaU..^  East,  113        • .  72 

M. 

M'Growther's  case      . .  Fost.  13 ;  9  St.  Tr.  566          83 

M'Namee         ..         ..  Ry.  &M.368     ..  162,172 

Madden            ..         ..  Ry.  &  M.  277    ..  125,191 

Madox,  Edward          ..  R.  &Ry.  92    ..  ..         162 

Maiden        ...         . .  Set.  &  Rem.  10  . .         265 

Haldendine  9.  Hunsden  Fol.  273          . .  . .        314 
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Manchester,  JJ.  . .     1  D.  &  R«  454 

Mann 4  M.  &  S.  337 

March,  Elizabeth        . .     Ry.  &  M.  18^ 
Margam  .         ..     IT.R.775      .. 

Margate  Pier  Co.  v,  Harman  et  «£. .  .3  B.  &  Aid.  ft66 
Marshall  aiid  Grantham     13  East,  3f9    . . 


Martjrand  Fnlham 

Mason 

Massey  v.  Johnson 

Matlock 

Matthews 


13  East,  55 
2  T.  R.  581     . . 
12  East,  67      . . 
5  fi.  &  Adolph.  883 
1  Chiity,  R.  571,  n. 
5  T.  R.  162 


Maugham  v.  Hubbard  et  al. . .  8  fi.  &  C.  14 

Mawbey  . .         . .  6  T.  R.  638     . . 

Mayall  ..  ..  3D.&R.383 

Maeagora         . .         . .  R.  &  Ry.  291 

Mead 3  B.  &  C.  605 

Medley  etal 6  Car.  &  P.  292 

MellUh,  Wm R.  &  Ry.  80 

Mellor 2  Dowl.  173     . . 

1  B.  &  Adolph.  32 


Merceron 
Mercier       •     . 
Merthyr  Tidvil 

Messingham     . 
Micklefield 


Middlesex,  JJ. 


Middlezoy 

Midlam 

Mills  et  al. 

Milne 

Milverton 

Mi  re  house  and  Elton 

Monmouthshire,  J  J. 


2  Stark.  R.  366 
1  Leach,  183  . . 

1  B.  &  Adolph.  39  . . 

Ry.  &  M.  257 

lBott,279 

1  BoU,  91 
8D.  &R.117 

3  B.  &  Adolph.  100 

5  B.&  Adolph.  1113 

2  Lord  Ken.  163 

4  B.  &  Aid.  298 

3  B.  &  Adolph.  938 

6  M.  &  S.  279 

1  Chitty  R.  366 
iWils.  125     .. 

2  T.  R.  41        . . 

3  Burr.  1720 

2  B.  &  Adolph.  578    , 
2  B.  &  Aid.  606,  n.     , 

7  Mod.  10 

2  Ad.  &  £.  632 

1  B.  &  Adolph.  895  . 

8  B.  &  C.  137 
4B.&C.844 
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63 

i56 
81 
47 
12 
70 
55 
1«6 
..    73,74 
53 
37 
124 
152 
256 
342 
137 
152 
210 
180,  184 
72 
219 
130 
245 
138,  306, 
307 
192 
270,  32A 
344 
34 
55 
55 
57 
65 
263 
266 
374 
55 
53 
378 
65 
250 
289,  323 
57 
.  24,  282, 
293,  303 
41,  289 
64,  288 
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MonmoQthsbire.JJ.     ••     1  Harris.  &  W.  Ill  ..         898 

MoorCritchell            ..     2  East,  66        ..  ..         f8& 

Moore              ..         ..     2  Eait,  P.  C.  679  ..         160 

..         ..     3  B.  &  Adolph.  184  ..         SlO 

llieodore        . .     S  Car.  &  P.  235  . .         129 

Moorhcase       •  •          •  •     Cald.  554        . .  . .         226 

Morgan            ..         ..     2  Ad.  &  £•  618,  n.  ..           57 

t).  Haghes      ..     2T.  R.  225     ..  ..           7S 

Morrice,  St.  Aub^n  &  Williams . .  15  East,  271  . .           70 

Morris,  Sir  John         . .     1  B.  &  Adolph.  441  . .  212,  213 

Sarah  and  John    R.  &  Ry.  270  . .           80 

Morton            ..         ..     4M.  &S.  48  ..  ..         139 

Moseley,  Reeve,  et  aU       2  Barr.  1040,  1 W .  BI.  231 . .  32 

Mocklow,  James         . .     Ry.  &  M.  160  • .         166 

Mungerbanger  v.  Warden  Set.  &  Rem.  160  . .         320 

Munoz              ..         ..     2Str.  1127        ..  122,186 

Murray            . .         . .     Ry.  &  M.  276  . .         183 

Mynton  v.  Stoney  Stratford . .  2  Salk.  527  . .         319 

Mytton             . .         . .     Cald.  536         . .  . .         22? 

N. 

Napper  . .         . .  Ry.  &  M.  44  . .         175 

Nestor  t;.  Newcome     . .  3  B.  &  C.  159  . .  75 

Ketberthong     ..         ..  2  B.  &  Aid.  179  ..         216 

Nettleton         .•         ..  Ry.  &  M.  259  ..         182 

NeviUe  ..         ..  2  B.  &  AdolfA.  299    ..  40 

,  Bartholoinew  Peake,  R.  125  . .         210 

— ,  Samael  ..  Peake,  R.  126  ..         210 

Newbory         . .  . .  4  T.  R.  475    . .     283,  284,  332 

Newcastle-npon-Tyne  1  B.  &  Adolph.  933   . .         278 

Newcomb        ..  ..  4T.R.  368     ..  ..  b6 

Nicbol,  John  . .         ..  R.&Ry.  ISO       ..       195,197 

Nichols  ..         ..  13£a8t,412,  n.2Slr.  1227.. 

38,  235 

Nicholls  . .         . .  5  T.  R.  281,  d.  . .  43 

Nicholson        . .         . .  2  East,  P.  C.  669        . .         160 

Noakes  ..         ..  5  Car.  &  P.  3S6  •.         149 

Nockolds         . .         . .  1  Ad.  &  E.  245     . .     269,  373 

Nohro,  £f  parte  . .  1  B.  &  C.  267  . .  44 

Norfolk,  JJ 5  B.  &  Adolph.  990  . .  60,  66, 

274,300 

. .         . .  5  B.  &  Aid.  484.  .62,  292,  325 

. .  . .  2  B.  &  Adolph.  944  . .  264,  342 

North  Featherton        . .  l  Sess.  Ca.  154    ,       . .         315 

North  Shields  . .         . .  Doug.  331,  Cald.  68    . .         291 

Norton  ..         ..  R.  &Ry.  510      .,         118,168 
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Norwich  ..         ..     1  Str.  183,  184  ..         225 

Nottingham     . .         . .     1  Burn,  D.  &  W.  905,  n.       397 

,  JJ.  of  Countj . .  1  Sesa.  Ca.  422  . .  324,  337 

Naneham  Conrtney     . .     1  East,  373    . .     143,  144,  307 


Oliver  .. 

Osbom  V.  Goagh 

Osgathorpe 

Oswell  and  Woking 

Oulton 

Owen  and  Prickett 

Oxfordshire 

,  JJ. 


O. 

4  Taunt.  274,  cit« 
3  B.  &  P.  551 
Burr.  S.  C.  261 
2  Salk.  472 
Burr.  S.  C.  64 
Ry.&M.  118 
13  East,  411 
1  M.&S.  446..61, 

1  B.  &  C.  279 

2  B.  &  Aid.  203 
MS.  T.  1836 


¥  • 


159 

75 

320 

289,  323 

46,  47 

204 

38 

62,  63,  272, 

282,  384 

61,  278 

400 

403,  404 


Padstow  4  • 

Page    .. 

Palmer  and  Baine 

Paradice 

Parker  v.  M'Williara 

Parkes  • . 

Parkin  • . 

Parkins  . . 

Parratt 

Pascoe  et  al.     •  • 

Patch    .. 

Patteson  « . 

Peace   .  • 

Pearce 

— ^ —  Joseph 

Pease  et  al,      .  • 

Pedlej 

Pemberton 

Pembrokeshire,  JJ. 

Penderryn 

Penge  .. 

Penkridge 

Pennegoes  v,  Mackynlleth 

Perrot 


P. 

4  B.  &  Adolph.  208 
2  Bolt,  738      . . 
2  Burr.  1162    .. 
2  East,  P.  C.  565 
6  Bing.  683     . . 
2  Leach,  614    .. 
Ry.  &  M.  45  . . 
Rj.  &  M.  166 
4  Car.  &  P.  570 

2  M.&S.,343 
1  Leach,  238 

4  B.  &  Adolph.  9 

3  B.  &  Aid.  579 
9  East,  358  . . 
R.  &  Rj.  174 

4  B.  &  Adolph.  30 

1  Ad.  &  E.  822      . . 

1  W.  Bl.  230  . . 

2  B.  &  Adolph.  391 
2  East,  213      . . 

2  T.  R.  513  .  • 
Nol.  R.  176     .. 

3  B.  &  Adolph.  538  . 

1  B.  &  C.  142 

2  M.  &  S.  379 


142 
49,54 

70 
162 
153 
160 
169 
251 
129 

55 
160 

19 
118 
376 
175 
210 
211 
126 

47 
269 
224' 
320 
270.  296 

39 
186 


210. 
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Peterborough,  J  J.       . .  Cald.  238         .  •         . .           56 

Pettit  V,  Addington     . .  Peake,  87        . .         . .           97 

Phillips  etal 2  East,  P.  C.  66t       . .         1(>6 

V,  Earner         . .  1  Esp.  357       . .          . .         153 

Picton               ..          ..  2  East,  196      ..         ..         377 

Piddlehinton    ..         ..  3  B.  &  Adolph.  460    ..         140 

Pike 3  Car.  &  P.  598         ..         152 

Pitcher             . .          . .  1  Car.  &  P.  85            - .         154 

Pitman             . .         . .  2  Car.  &  P.  423     . .     165,  172 

Pocock             ..          ..  2Str.  1157       ..         ..           28 

Pollman  it  oL              . .  2  Camp.  229,  231       .  •         232 

Pollock             ..          ..  MS.  1814         ..         ..         146 

Polstead           . .         . .  2  Str.  1262      . .         . .           28 

Pomeroy  v.  Baddeley  R.  &  M.  N.  P.  C.  430           153 

Powell              ..         ..  2  B.  &  Adoiph.  75      ..         124 

Poynder           . .          . .  1  B.  &  C.  178             . .         228 

Praed 4  Barr.  2256    . .          . .         256 

Pratlej             . .         . .  5  Car.  &  P.  533          . .         162 

Pratt Ry.&M.  250            ..         159 

Prestige  v.  Woodman  1  B.  &  C.  12  . .         . .           74 

Preston             . .          . .  2  Bott,  310      . .          . .           50 

Preston-upon-the-Hill  Burr.  S.  C.  77,  2  Str.  1040. . 

252,  286 

Prosser  v.  Hyde          . .  1  T.  R.  414    . .    270,  383,  386 

Prowes             ..          ..  Rj.  &M.  349             ..         169 

Puddifoot         . .            .  Ry.  &  M.  247             . .         172 

Porcell  V.  M'Namara  9  East,  157      ..          ..         126 

Pjwell  €tal 1  Stark.  R.  402           . .         230 

Q. 

Qoeen'^case    ..         ..  2  Brod.  &  B.  301,  302    ..  153, 

232 

R. 

Rands  v.  Thomas         . .  5  M.  &  S.  244            . .         150 

Ratcliffe           . .          . .  1  W.  Bl.  3 . .  244,  246,  249,  251 

Rawden            . .          . .  8  6.  &  C.  708             . .         306 

Reading           . .         . .  7  How.  St.  Tr.  264     . .         249 

Reason             . .         . .  6  T.  R.  375     . .         . .         376 

Remnant          ..         ..  R.  &  Ry.  136             ..         167 

Reynell            .  •         . .  6  East,  315      . .         . .         256 

Rice's  case       . .  Cro.  Jac.  404  . .         . .           30 

Richards          . .         . .  5  Car.  &  P.  318          . .         131 

. .         . .  8  T.  R.  634     . .         . .         218 

Ring 8  T.  R.  585     . .         . .         135 

Ris^             ..         ..  1  W.  Bl.  368,  3  Ban.  1320  .  •  6 

c3 


xxxfi        Index  of  the  Names  of  Cases, 
Kob« 2Str.999 


Roberts  et  al, 
V,  Carr 


...  1  Camp.  399  .. 

. .  1  Camp.  262f  d.  •  • 

Robinnon         .•         ..  2  Smith,  S74    .. 

""~"*"^~"         •  •         .  •  2  East,  665      •  •         • . 

-^— ..         ♦.  2  Burr.  799      .. 

— . .  . .  1  Holt,  595      . . 

— ,  Charles,  et  aL  R.  &  Rj.  3tl 

■  V,  Spearman  2  B.  &  Aid.  493 

Robson,  Gill,  Fewster  &  Nicholson . .  R.  &  Ry.  413 


Rogers 
— — ,  Thomas 
— —    ■  V.  Jones 
Roftliston 
Rosiniki  . . 

Rotherhithe     . . 
Rouse  V,  BardoD  et  al 
Row     , , 

Rowland  $t  al, 

Rudd    .. 

Rudgeley 

Russell 

— — — et  al,   .. 

Rustel  V.  M'Quister 

Ruston 


5  B.  &  Aid.  773 

2  Camp.  654  . . 

3  B.  &  C.  409 
8  B.  &  C.  668 
Ry.  &  M.  19 

8  Mod.  338  .. 
IH.  Bl.  351  .. 
R.  &  Ry.  153 
Ry.  &  M.  N.  P.  C. 
Cowp.  331 
8  T.  R.  620  . . 

6  East,  427   . . 
6B.  &C.  566   .. 
1  Camp.  49 

1  Leach,  408 


401 


.  < 
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122 
233 
215 

57 
162 
226 
118 
175 

75 
16<) 

33 
126 

72 

52 
197 
345 
216 
130 
148 
149 
316 
212 
213,  214 
137 
146 


Sabin  V.  Debarg 
Salomons  .  • 

Salop,  J  J. 


Salter  et  al, 

Sarmon 

Saunders 


Savage 


Scalbert 
Scott 


>,  Ann 


*  • 


•  * 


•  * 


— ^-  and  Hans 
Seacroft 
Seaford,  J  J. 
Seton    • . 


*  a 

*  • 

*  . 

*  • 


•  » 


*  • 


ft  • 

*  * 

*  ■ 
»  • 


s. 

2  Cam  p«  169  .. 
IT.  R.  249  .. 
13  East,  95  .. 
4B.  &Ald.6f6  .. 
2  B.  &  Aid.  694 
2  B.  &  Adolpb.  145  . 
5  Esp.  125 

1  Burr.  516     .. 

2  Str.  865 
5D.  &R.  611 
Ry.  &IVI.  51   .. 

5  Car.  &  P.  143     . . 

2  Leach,  620   . . 
R.&  Ry.4l5  .. 

1  Leach,  401   . . 

3  Burr.  1262  .. 

2  M.  &  S.  472 

1  W.  Bl.  432  . . 
7T^R.373 


75 

377 

48 

58,  276 

273 

.  263,  269 

234 

213 

29 

. .  94 

249 

158,  159 

.4         253 

124 

247 

200 

49 

67 

SB,  67 
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Seward  etaL    ,.         . .  1  Ad.  &  £.  706  . .  S30 

Shawe               ..         ..  5  M.  &  S.  403  ..  117 

Sbeard  et  al 2  B.  &  C.  866      . .      278,  342 

Sheffield           ..          ..  ST.  R.  106     ..  ..  216 

Sbeppard          ..          ..  R.  &  Rj.  169  ..  137 

Shropshire,  JJ.  . .  7  East,  549       . .     61,  281,  295 

Silchester         ..         «.  Burr.  S.  C.  551  ..  315 

Silvester           ..          ..  1  Wils.  298     ..  ..  256 

Simmonds        ..          ..  1  Car.  &  P.  84  ..  153 

Simmons           . .          . .  1  Wils.  329     . .  . .  256 

Simpson           ..         ..  Kel.  31             ..  ..  165 

. .          . .  1  Str.  44          . .  . .  375 

Skinner            ..          ..  5  £sp.  219       ..  ..  223 

Skene 6  East,  514      •  •  .  •  263 

Smith 1  Bott,  403     ..  ..  226 

Peake,  R.  236,  n.       ..  251 

3  Burr.  1475  . .  . .  376 

~~~^~     • .          .  •          . .  8  X.  R.  588      . .  •  ■  376 

,  Carpenter         . .  7  T.  R.  80       . .  . ,  70 

,  Charles  . .  R.  &  Ry.  339,  2  Stark.  R. 

208 143 

,  Elizabeth  ..     R.  &  Ry.  267  ..  180,  183,  185 

,  John      ..  ..     SCar.  &P.  412  ..         125 

,  Thomas  ..     R.  &  Ry.  516     ..         184,185 

etal 8  B.  &  C.  341       ..      142,231 

and  Jefferies      . .     R.  &  M.  N.  P.  C.  295, 1  Arch. 

P.  A.  286  ..  '  168,  169 
Somersetshire,  JJ.       ..     5  B.  &  C.  816  ..  34 

..     ID.  &R.  443  ..  68 

7  B.  &  C.  631,  n.    . .   277,  340, 

341    342 
8B.  &C.  856;   4  D.  &  R. 
480  ..  ..         343 

Sooth  Cadbory  V.  Braddon  2  Salk.  607      . .      41,  290,  323 
Southampton,  JJ.         . .     8  B.  &  C.  641 ,  n. ;  6  M.  &  S. 

394  ..  59,268,281,294 
Soothowram  ..  ..  1 T.  R.  353  ..  316,317 
Sparrow  v.  Urquhart    . .     2  T.  R.  196,  n.  . .  40 

Spencely  V.  De  Witlot..     7  East,  109  ..         153 

Spencer  . .         .  •     3  Car.  &  P.  420  . .         187 

,  Wra.  ..     R.  &  Ry.  299  ..  181 

Squire,  John  ..     R.  &  Ry.  349  ..         ]8l 

■ etux.  . .     1  Russel,  C.  L.  16      . .  go 

Stafford,  Marq.  t>.  Coyney  7  B.  &  C.  257    .         . .         216 
Stafibrdsbire,  JJ.         ..     12  East,  572  ..         263 

..     3  East,  151       ..         ..         269 

Standley,  Jones  &  Webster  R.  &  Ry.  305  . .         160 


• . 


. . 


xxxviii 


Index  of  the  Names  of  Cases. 


Stanley  ..         ..     Cald.173 

com  Wrenthorpe   15  East,  350 

Stannard  . .         . .     4  T.  R.  161 


Steele 

Stinipson 

Stock,  John 

Stokes 

Stone 

Story,  John 

Stourbridge 

Stratton  et  al, 

Streek 

Strickland  v.  Ward 

St.  Alban's 


1  Leach,  451  . . 
«  Car.  &  P.  415 
Ry.  &  M.  87  . . 
6  Car.  &  P.  151 
1  East,  649 
R.  &Ry.81  .. 
8  B.  &  C.  96  . . 

1  Camp.  549»  n. 

2  Car.  &  P.  413 
7T.  R.  631,n. 
3fi.  &C.  698  . 


St.  Andrew,  Cambridge     8  B.  &  C.  664 
St.  Andrew's,  Holbom,  v,  St.  Clement  Danes, 

494,  606 
'  6  T.  R.  613     . . 


St.  Benedict,  Cambridge    4  B.  &  Aid.  447     . 
St.  Cathbert,  Wells      . .     5  B.  &  Adolph.  939 
St.  George,  Hanover  Sqaare,  3  Camp.  222  . .  216 
St.  James's,  Rector  of . .     2  Ad.  &  £.  241 

__ . —  Westminster 


PAGE 

40 

312 

37 

245 

154 

162 
253 
375 
187 
139 
230 
253 
75 

34,  263,  264, 
337 
51 
2  Salk. 
290,  323 
320 
217,  218 
50 
222,  223 
65 


2  B.  &  Adolph.  241 
8  B.  &  C.  674 
13  East,  51 
6  T.  R.  615 


St.  Martin  in  Leicester 
St.  Mary  le  Bone 

— Lambeth 

Nottingham  v.Rirklington,  2  Sess.  Ca.  67 

St.  Michael,  Bedington  v.  Kingston  Bowsey,  2  Salk. 

486         .. 
-    ■  Coslany  v,  Ipswich,  2  Str.  831 

St.  Pancras      . .  . .     Peake,  286 

St.  Peter  Mancroft      . .     8  T.  R.  477 


40 

52 

296 

316 

325 


St.  Sepulchre,  Cambridge   l  B.  &  Adolph.  924 


Suffolk,  JJ. 


Sulleus,  Wra. 
Surrey,  JJ. 


Sussex,  J  J. 


6  M.  &  S.  57 

1  B.  &  Aid.  640 
Ry.  &  M.  129 
1M.&S.479  . 

5  D.  &  R.  308 
2T.  R.  504     .. 
5  B.  &  Aid.  539 
1  M.  &  S.  631 
1  M.  &  S.  734 
15  East,  206    .. 


319,  320 

29 

217 

49 

50 

66,  284,  332, 

3SS 

. .     264,  266 

179 

69,  267,  296, 

328 

65 

263 

274 

43 

42 

264,267,328, 
330 


Index  of  the  Names  of  Cases.  xxxix 

PAGB 

Snssex,  JJ         . .         . .  7  T.  R.  107 . .  165,  267,  «96, 328 

Sotton  . .          .  •         . .  5  B.  &  Adolph.  52  .  •         256 

etal 8  B.  &  C.  417      236,  237,  249 

Swalcliffe          ..         ..  Cald.  248         ..  ..         318 

T. 

Taggart             . .         . .  1  Car.  &  P.  201  . .         254 

Tanner              . .         . .  1  Esp.  304      .  •  . .         226 

D.Taylor         ..  3  T.  R.  754,  cit.  -.         152 

Tate  V.  Hamphrej       ..  2  Cam  p.  73,  n.  ..         1S7 

Taonton            . .          . .  1  Bott,  265      . .  •  •         327 

St.Mary     ..  3M.&S.  465  ..           37 

Tawney's  case              . .  2  Salk.  531      . .  . .         345 

Tavlor              . .         . .  1  Nol.  P.  L.  204  . .           70 

.— ..          ..  SB.  &C.  502  ..         246 

,John  ..         ..  R.66RV.418  ..        1^6 

©.Fen wick      ..  7T.  R.635     ..  .-           75 

v.Whichead    ..  Doug.  749       ..  ..         224 

Teal  eta/ 11  East,  307    ..  ••         150 

Terrett              ..          ..  2T,R.  735      ..  ••           ^^ 

Thackwell        ..         ..  4B.  &C.  62       ..  341,342 

Theed               ..         ..  2Str.9l9         .-  ••         376 

Thomas             . .         ..  4  M.  &  S.  442  -  ..           37 

..          ..  6Car.  &P.  353  ..         129 

V,  Saunders  et  aU  1  Ad.  &  E.  552  . .           76 

Thompson,  Wm.           ..  Ry.  &  M.  78       ..  165,174 

Thorley            ..         ..  Ry.&M.  343      ..  182,184 

Thornton          ..         ..  Ry.&M.  27  ..         129 

Thrins  . .         . .  Ry.  &  M.  171 ;  5  Car.  &  P. 

^                                     507               ..  ..         142 

Tharston  c.  Slatford     .-  Lutw.  911         ..  ••           29 

Tillingham        . .         . .  1  B.  &  Adolph.  180  - .           50 

Tolfree  ..         ..  Ry.  &  M.  243         ..       81,164 

Topham            ..          ..  12  East,  546         ..  284,333 

Towcester        ..         ..  2  Bott,  679      ..  .•         3l6 

Townsend         ..         ..  5  B.  &  Aid.  420  ..         370 

Trafford  etal 1  B. &  Adolph.  874  . .         213 

Trecothick        ..         ..  2Ad.  &E.405  ••           57 

Trerocarne        ..         ..  5B.  &C.  254  ..         249 

Trowbridge       . .         . .  7  B.  &  C.  252  •  •         314 

Tubby              ..         ..  5  Car.  &  P.  .530  ..         133 

Tucker              ..         ..  3B,&C.544  ..         263 

Turner  ..         ..  Ry.&M.  347..  134,135,191, 192 

.              ..          ..  6Car.  &P.  407  ..          176 

13  East,  228    ..  ..         230 


•  • 


Tyler  ..         ..     1  Car.  &  P.  129  ..         130 


xl 


Index  of  the  Names  of  Cases. 


V. 


PAGE 


Van  Majen,  Cornelias 

R.  &Ry.  118 

166 

Vandercombe 

2  Leach,  708    . . 

247 

Vaoe's  (Lord)  case 

2  Str.  1202 ;  13  East,  17 1 ,  n.  390 

Vaui's  case 

4  Co.  45 

247 

Venables   •      .. 

2  Str.  630 

375 

Vennor,  Ex  parte 

3  Atk.  771       . . 

224 

Vcrelst 

3  Camp.  432    . . 

137 

Vipoot 

2  Burr.  1163    .. 

377 

V^'se 

Ry.  &  M.  218 
W. 

171 

Wade  etal. 

1  B.  &  Adolph.  861    . 

227 

Wadlcv 

4  M.  &  S.  508 

33 

Waite 

2  East,  P.  C.  570  ;  1  Leach, 

28 

163,  245 

Wakefield 

5  East,  335       . . 

312 

Wakeling 

R.  &  Ry.  504 

187 

Walker 

3  Camp.  264    . . 

192 

Walkley,  James  &  Geo 

rge 

',4Car.  &P.  132 

190 

».  Clifford      . 

6  Car.  &  P.  175 

129 

Walsh,  Benjamia 

R.  &  Ry.  215 

170 

— —  James 

Ry.  &  M.  14 

165  X 

Wandsworth    • . 

1  B.  &  Aid.  63 

256 

Ward 

4  M.  &  S.  444,  n. 

36 

Warley 

6  T.  R.  534      . . 

308 

Warminster 

3  B.  &  Aid.  121 

308 

Wartnaby 

2  Ad.  &  £.  435 

37 

Warwick,  JJ.  . . 

5  B.  &  C.  430 

400 

Watsoo 

2T.  R.  199     .. 
2  Stark.  R.  140, 141 
2  East  P.  C.  680 
2  Esp.  675 

28 

«a  A  ^ 

•  •                   f 

•  •     134 

4  ^rx 

Watts 

160 
213 

Wavell 

Ry.  &  M.  224 

188 

Weaver  v.  Price  et  al.. 

3  B.  &  Adolph.  409    . 

73 

Webb 

4  Car.  &  P.  564 

133 

Webster 

3  T.  R.  388     . . 

69 

Welland 

R.  &  Ry.  494  . . 

173 

Weller  v.  Toke 

9  East,  364      . . 

74 

Weitjo 

2  Camp.  142    . . 

28 

Wendover 

2Salk.  490       .. 

265 

Went 

R.  &  Ry.  359      . 

167 

West  Torrington 

Burr.  S.  C.  293 

28 

Westmoreland,  J  J. 

10  B.  &  C.  226 

279 

Index  of  the  Names  i^CauM, 


xli 


Westmorelaiid,  JJ. 
Weston 


V.  Foamier 


Westringtcm 

Wheelock 

White 


■  €t  aim         .  > 

and  Ward 

Whitley,  Lower 

Wickes  V.  Clotterbuck 

Wicks 

Wigg's  case 

Wilday 

Wilkinson 

and  Marsden 

Williams 


,  John 

Willis 

V,  Bridger 

Wilts,  JJ. 


Wiltshire,  JJ. 


Winteringham 
Wood  V.  Veal 
Woodcbester 

Woodcock 
Woodland 
Worcestershire,  JJ. 

Worker,  Charies 
Wright 

o.  Paolin 

Wrightson 
Wvnne  •• 


PAGE 

2  Sess.  Ca.  193  .  .988,  366,  367, 

368 
Burr.  S.  C.  166 ;  t  Str.  1156 

50 

14  East,  491    ..  ..  74 


«  Bott,  981 
5  B.  &  C.  511 

1  Camp.  369  • . 
Cald.  183 

2  Camp.  98      . . 

4  T.  R.  771     . . 
1  Burr.  333 

1  M.  &  S.  636 

5  Bine.  483  . . 
R.  &  Rv.  149 

4  Co.  46,  b. 
1  M.  &  S.  183 
1  Hale,  508      . . 
R  fie  Rj.  470 

3  B.  &  Aid.  315 
3  Burr.  1317  . . 
9  B.  &  C.  549 

6  Car.  £c  P.  390 

1  Salk.  384      .. 
Ry.  &  M.  107 
Ry.  &  M.  375 

2  B.  &  Aid.  j278 


«9 

3.:0 

«8 

««7 

251 

264,  329,  330 

209,  210 

135, 306 

72 

137 

247 

246 

165 

164 

19 

68 

146,  147 

159 

209 

172 

81.  164 

389 

65 

269,  28% 


2  Chitty  R.  257 

13  East,  353 

8  B. &  C.380. .61, 283, 329,342 

2  Bott,  717  ..  ..  295 
1  East,  638  . .  . .  GO 
10  East,  404. .  60,  274, 297,  298 
13  East,  352  ..  ..  373 
iStr. «  ..  ..  122 
5B.&Aki.454  ..  215 
Burr.  S.   C.  191 ;    2  Str. 

1172 
1  Leach,  500    . . 
IT.R.  261      .. 
5  M.  fie  S.  457 

1  Chitty  R.  649 
Rj.  fie  M.  165 

3  B.  fie  Adolph.  681 
Ry.  fie  M.  N.  P.  C.  128 

2  Salk.  698       . . 
2  East,  P.  C.  664 


316 
152 

51 
341 

64 
205 
218 
148 

28 
161 


xlii  Index  of  the  Names  of  Cases. 


PAOK 


Yarpole 

Yarrington 

Yates 

Yarwell 

Yend  v.  Haines 

York,  JJ.         .  • 

York's  case 

Yorkshire,  (E.R)  JJ. 

(N.R)  — 


Youog 

■         Vt  R*  in  error 

and  PilU 


Y. 

4  T.  R.  71 

Salk.  406 

R^.  &  M.  170  .. 

9  B.  &  C.  894 

6  Car.  &  P.  176 
2  B.  6c  C.  771 
Fost.  70 
Dong.  193      .. 
3T.  R.  150 

2  B.  &  C.  286 

5  T.  R.  629     . . 

7  T.  R.  467 

3  T.  R.  776     . . 

4  M.  &  S.  327   , 

3  M.  &  S.  493 

4  B.  &  Aid.  623 
2  B.  &  C.  228 
7  B.  &  C.  678 

4  B.  &  Adolph.  685. .  274,  277, 

281,  282,  371 

5  B.&  Adolph.  667  ..  274 
lAd.  &£.  563  ..  34 
lAd.  &E.606       ..      63,273 

2  T.  R,  472       . .         . .         34 

3  T.  R.  98  . .  125.  186 
1  Burr.  556  . .  68,  73 


11 

4 

145, 171, 189 

313 

..     157,172 

366 

78 

267,  293,  294 

62,  293 

.  •         65  f  66 

30, 214 

271,383,384 

62,  268,  295 

. .       273,  385 

221 

370 

277,  371 


ERRATA. 
Page  12,  line  17  from  top,  for  *•  Harmam"  read  "  Han- 

nam" 
26,  —  25     — ' —      dele  **  in  cases  of  misdemeanor  " 
32,  —     7  from  bottom,  for  "  Burn,'*  read  **  Burr.** 

39,  —  13 for  **  when"  read  "where" 

70,  —  23 for  **  Bafe«r,"  read  " -Barfc«r.*' 

72    —  18 for  '*  Durdey"  read  **  I>ttr- 

den." 
103,  —    1  from  top,  for  *' Larceny/*  read  "Letter." 
126,  —    7     foT  "  Section  5"  read  "Section 


»» 


156,  —  1 
233,  —  12 
237,  —  26 


4. 
for  "  Section  6,"  read  "  Sectum 

5" 
for  "  4  B.  *  Aid."  read  "  3  B. 

Si  Aid." 
for  "  6  G.  4,  e,  56,"  read  **  6 

G.  4,  c.  50." 


THE 

JURISDICTION  AND  PRACTICE 

OF 


In  this  little  Work,  I  intend  to  treat  of  the  Court  of  Quarter 
Sessions,  its  jurisdiction  aod  practice, — Fira,  generally;  Se- 
cotidly,  as  a  Court  for  the  trial  of  ofiences,  by  Jury  ;  Thirdly y  as 
a  Court  of  OziginalJurisdiction,  in  other  matters;  and  Fourthly, 
as  a  Court  of  Appeal. 


Chaptbr  I. 

The  Juritdietion  and  Practict  of  the  dmrt  of  Quarter  Sessions, 

generally. 

The  Court  of  General  or  General  Quarter  Sessions  of  the  Peace, 
is  an  ancient  Court,  established  in  this  country  in  the  reign  of 
Edward  III.  and  continued  to  the  present  day,  for  the  trial  of 
felonies,  and  of  those  misdemeanors  and  other  matters,  which 
justices  of  the  peace,  by  virtue  of  their  commission  or  otherwise, 
may  lawfully  hear  ai^d  determine. — Vide  infra.  It  is  a  Court 
of  Kecoid.  But  alUiongh  authority  is  given  to  the  justices,  by 
their  commission,  to  "  hear  and  determine,"  the  Court  is  not  in 
strictness  a  Court  of  oyer  and  terminer ;  and  an  authority  given 
by  statute  to  a  Court  of  oyer  and  terminer^  expressly  and  by 
name,  would  not  extend  to  the  Quarter  Sessions. — aaL  Sum.  1 65. 
The  Court  is  styled  the  General  [Quarter]  Sessions  of  the  Peace : 
when  holden  quarterly,  at  the  usual  times  appointed  for  that 
purpose,  they  are  styled  the  General  Quarter  Sessions  of  the 
Feace;  when  holden  otherwise,  the  General  Sessions  of  the 
Peace.  This,  however,  makes  no  distinction  in  the  authority  or 
jurisdiction  of  the  Court,  except  in  cases  where  the  jurisdiction 
is  given  by  a  statute,  and  is  thereby  expressly  given  to  the  Court 
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of  Quarter  Sessions  only.  In  the  headiog  of  orders  of  sessions, 
captious  of  indictments,  and  in  pleadings,  the  style  of  the  Court 
is  set  out  more  formally,  thus : 

•>  **  East  Riding  of  )  The  General  Quarter  Sessions  of  the 
the  County  of  York.  )  Peace,  holden  at  Beverley,  in  and  for  the 

said  Riding,  on  the day  of ,  in  the  year  of  the 

reign  of  our  sovereign  lord  William  the  Fourth,  of  the  united 
kingdom  of  Great  Britain  and  Ireland  king,  defender  of  the  faith, 
before  A.  B.  and  if.  B.  esquires,  and  others,  their  associates, 
justices  of  our  said  lord  the  king,  assigned  to  keep  the  peace  in 
the  said  Riding,  and  also  to  hear  and  determine  divers  felonies, 
trespasses  and  other  misdemeanors  in  the  sadd  Riding  com- 
mitted." 


1 .  lu  Jurisdiction, 

Under  the  Commisnon.']  By  stat.  34  £dw.  3,  c.  1,  it  is 
enacted,  that  in  every  county  in  England,  certain  persons  shall 
be  assigned  to  keep  the  peace,  x^th  power  to  restrain  offenders, 
rioters,  and  all  other  barators,  and  to  pursue,  aiiest,  take  and 
chastise  them,  according  to  their  txespass  or  o/ffence,  and  to  cause 
them  to  be  imprisoned  and  duly  punished  according  to  the  law 
and  customs  of  the  realm,  &c. ;  "  and  also  to  hear  and  deter- 
mine at  the  king's  suit  all  manner  of  felonies  and  trespasses  done 
in  the  same  county,  according  to  the  laws  and  customs  afore- 
said." And  in  pursuance  of  this  statute,  the  commission,  after 
assigning  the  persons  to  whom  it  is  directed  to  be  His  Majesty's 

justices  to  keep  his  peace  in  the  county  of ,  &c.,  proceeds  to 

define  their  jurisdiction  to  hear  and  determine  oflFences,  in  these 

Yfoxds : "  We  have  also  assigned  you,  and  every  two  or  more  of 

you  (of  whom  any  one  of  you  the  aforesaid  [^A»  B.,  C.  D,,  £cc.3 
we  will  shall  be  one)  our  justices  to  inquire  the  truth  more  fully, 
by  the  oath  of  good  and  lawful  men  of  the  aforesaid  county,  by 
whom  the  truth  of  the  matter  shall  be  better  known,  of  all  and  all 
manner  of  felonies,  poisonings,  inchantm^nts,  sorceries,  arts 
magic,  trespasses,  forestallings;  regiatings,  ingrossings  and  ex- 
tortions whatsoever ;  and  of  all  and  singular  other  crimes  and 
offences,  of  which  the  justices  of  our  peace  may  or  ought  lawfully 
to  inquire,  by  whomsoever  and  after  what  manner  soever  in  the 
said  county  done  or  perpetrated,  or  which  shall  happen  to  be 
there  done  or  attempted ;  and  also  of  all  those  who,  in  the  afore- 
said county,  in  companies,  against  our  peace,  in  distorbanoe  of 
our  people,  with  armed  force  have  gone  or  rode,  or  hereafter  shall 
presume  to  go  or  ride;  and  also  of  all  those  who  have  there  lain 
in  wait,  or  hereafter  shall  presume  to  lie  in  wait^  to  maim,  or  cut 
or  kill  our  people ;  and  ako  of  all  victuallers,  and  all  and  sin- 
gular other  persons,  who,  in  the  abuse  of  weighta  or  measures,  or 
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in  selling  victuals,  against  the  fbrm  of  the  ordinances  and  sta- 
tates*  or  any  one  of  them,  therefore  made  for  the  common  benefit 
of  E^laoaand  our  people  diereof,  have  ofiended  or  attempted, 
or  hereafter  shall  presume  in  the  said  county  to  ofiend  or  attempt ; 
and  also  of  all  sheriflk,  bailiffs,  stewards,  constables,  keepers  of 
gaols,  and  other  officers  who,  in  the  execution  of  their  offices 
about  the  premises  or  any  of  them,  have  unduly  behaved  them- 
selves,  or  hereafter  shall  presume  to  behave  themselves  unduly, 
or  have  been  or  shall  happen  hereafter  to  be  careless,  remiss,  or 
negligent  in  our  aforesaid  county ;  and  of  all  and  singular  articles 
and  circumstances,  and  all  other  things  whatsoever,  that  concern 
the  premises  or  any  of  them,  by  whomsoever  and  after  what 
manner  soever  in  our  aforesaid  county  done  or  perpetrated,  or 
which  hereafter  shall  there  happen  to  be  done  or  attempted  in 
what  manner  soever ;  and  to  inspect  all  indictments  whatsoever, 
so  before  you  or  any  of  yon  taken  or  to  be  taken,  or  before  others 
late  our  justices  of  the  peace  in  the  aforesaid  county  made  or 
taken,  and  not  yet  determined ;  and  to  make  and  continue  pro* 
cesaee  thereupon  against  all  and  singular  the  persons  so  indicted, 
or  who  before  you  hereafter  shall  happen  to  be  indicted,  until 
they  can  be  taken,  surrender  themselves  or  be  outlawed ;  and  to 
hear  and  determine  all  and  singular  the  felonies,  poisonings,  en- 
chantments, sorceries,  arts  magic,  trespasses,  forestallings,  re- 
gnitings,  ingrossings,  extortions,  unlawful  assemblies,  indictments 
aforesaid,  and  all  and  singular  other  the  premises,  according  to 
the  lav»  and  statutes  of  England,  as  in  the  like  case  it  has  been 
accustomed  and  ought  to  be  done ;  and  the  same  offenders  and 
every  of  them,  for  their  offences,  by  fines,  ransoms,  amerciaments, 
fatkitares,  and  other  means,  as  according  to  the  law  and  custom 
of  England,  or  form  of  the  ordinances  and  statutes  aforesaid  it 
has  becA  accustomed  or  ought  to  be  done,  to  chastise  and 
punish. 

"  And  therefore  vre  command  you  and  every  of  you,  that  to 
keeping  ^  peace,  ordinances,  statutes,  and  all  and  singular 
other  the  premises,  you  diligently  apply  yourselves ;  and  that  at 
certain  days  and  places,  which  you  or  any  such  two  or  more  of 
yon  as  is  aforesaia,  shall  appoint  for  those  purposes,  into  the  pre- 
mises ye  make  inquiries,  and  all  and  singular  the  premises  near 
and  determine,  and  perform  and  fulfil  them  in  the  aforesaid  form, 
doing  therein  what  to  justice  appertains,  according  to  the  law 
add  custom  of  England ;  saving  to  us  the  amerciaments,  and 
other  things  to  us  therefrom  belonging." 

Some  mmbts  were  formerly  entertained,  as  to  the  construction 
that  ought  to  be  given  to  the  words  "  Felonies"  and  "  Trespasses" 
in  the  above  commission :  some  held  that  they  included  only 
such  felonies  and  misdemeanors  against  the  peace,  of  which  cog- 
nisance was  given  to  justices  of  the  peace  by,  the  express  words  of 
a  statttte  or  statutes  >  others  held,  that  as  the  commission  was 
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created  by  statute,  namely,  ia  punaaiice  of  stat.  34  Ed.  3.  c.  i; 
ante,  p.  2,  these  words  must  be  deemed  to  include  only  suck 
offences  as  were  felonies  and  trespasses  at  the  time  of  the 
passing  of  the  Act ;  and  that  if  justices  have  jurisdiction  of  any 
offence  created  since,  it  must  be  given  to  them  by  the  ex- 
press words  of  the  statute  creating  the  offence.  See  Com, 
Dig,  JusHcet  of  Peace,  (B.  1.)  Vin.  Abr,  Justices  of  Peace,  C* 
R.  V.  Yarrington,  SaUc.  406.  R.  v.  Jamet,  2  Str.  1256. 
But  these  constructions  seem  very  unsatisfactory  :  if,  according 
to  the  first  of  these  constructions,  we  are  to  hold  that  the  Court  of 
Quarter  Sessions  are  to  exercise  iurisdiction  only  in  those  cases 
where  cognizance  of  an  ofience  is  specially  given  them  by  some 
statute,  the  Court  will  have  cognizance  of  very  few  offences 
indeed,  and  no  jurisdiction  in  most  of  the  cases  in  which  we  aee 
them  continually  exercise  it ;  and  if,  according  to  the  second 
construction,  we  confine  their  authority  under  the  commission  to 
offences  which  were  felonies  and  trespasses  at  the  time  of  the 
passing  the  stat.  34  £d.  3.  c.  I,  then  we  shall  have  the  absurdity 
of  a  commission  being  granted  in  1835  to  justices,  giving  them 
authority  to  hear  and  determine  such  offences  only  as  were 
felonies  and  trespasses  in  the  year  1360.  There  is  nothing  in  the 
Act  itself  or  the  commission,  which  at  all  obliges  us  to  give  them  so 
narrow  a  construction ;  and  in  modern  times  the  general  opinion 
of  the  profession,  sanctioned  by  cases  which  shall  presently  be 
mentioned,  is,  that  with  the  exception  of  perjury  at  common  law 
and  forgery,  the  Court  of  Quarter  Sessions  has  jurisdiction,  by 
virtue  of  the  commission,  of  all  felonies  whatsoever,  and  of  all 
indictable  misdemeanors,  whether  created  before  or  after  the  date 
of  the  commission.  As  to  the  word  *'  trespasses:" — the  word 
used,  when  the  commissions  were  in  Latin,  was  "  transgres- 
siones,*'  which  was  a  word  of  veiy  general  meaning,  including  all 
the  inferior  ofi^nces  under  felony,  and  also  those  injuries  for 
which  the  modern  action  of  trespass  now  lies ;  it  was  usually 
rendered  into  law  French,  by  the  word  "  trespas,"  and  that  is 
the  word  used  in  the  original  French  of  the  above  stat.  of  £d.  3, 
and  it  is  there  rendered  into  English  by  the  word  "  trespasses." 
In  perjury  at  common  law,  it  is  indeed  settled,  that  an  indict- 
ment will  not  lie  for  it  in  a  Court  of  Quarter  Sessions  ;  2  Hawk, 
e,  8.  s.  38.  H.  v.  Bainton,  2  Str,  1088 ;  but  penury  under  the 
stat.  5  Eliz.  c.  9,  is  within  the  jurisdiction  of  the  Sessions,  by  the 
express  words  of  the  Act  Forgery  at  common  law  also  is  not 
cognizable  by  the  Sessions ;  R.  v.  Yarrington,  Salk.  406.  Jl,  v. 
Gibbst  1  East*  173;  and  it  seems  to  be  the  general  opinion  that 
they  have  not  cognizance  of  a  forgery,  which  is  made  felony  by 
statute ;  and  it  may  therefore  perhaps  be  prudent  for  justices 
not  to  try  such  offences,  but  to  commit  such  offenders  for  trial  at 
the  assizes.  In  R.  v.  Gibbs,  1  East,  173,  where  the  defend- 
ant, who  was  found  guilty  at  the  Sessions,  upon  an  indictment 
for  a  forgery  at  common  law,  removed  the  record  by  writ  of 
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<ant  into  the  Court  of  King's  Bench,  that  Court  reversed  the 
judgment  of  the  Court  of  Quarter  Sessions,  upon  the  ground  that 
the  Sessions  had  no  cognizance  of  the  offence.  Lord  Kenyon,  C.J. 
said,  "  I  have  always  had  a  general  impression  upon  my  mind» 
that  it  was  a  settled  point  that  forgery  was  not  under  the  cogni- 
zance of  the  Sessions ;  and  I  rather  think  it  was  so  determined 
soon  after  I  came  to  the  bar,  though  I  do  not  remember  the  par- 
ticular case.    But  I  am  sure  it  has  always  been  so  considerea  by 
the  profession  in  my  remembrance,  and  I  have  formerly  given 
opinions  to  that  purpose.    Therefore  with  all  the  inclination 
which  I  feel  against  giving  way  to  small  objections,  I  cannot 
get  over  this  against  express  authority  and  received  practice  for 
so  long  a  time.    The  case  of  The  Queen  v.  Yarrington  stands 
supported  by  concurrent  opinions  down  to  the  present  time,  and 
has  been  acted  upon  nearly  a  century ;  it  is  now  too  late  to  dis- 
turb it."     In  a  more  recent  case,  which  was  an  indictment  for 
soliciting  a  servant  to  steal  the  goods  of  his  master,  and  removed 
into  the  Court  of  King*s  Bench  by  writ  of  error,  it  was  argued 
that  the  facts  charged  in  the  indictment  did  not  amount  to  an 
oflfence  at  common  law,  or  if  they  did,  still  it  was  not  an  offence 
indictable  at  Sessions,  as  it  was  no  breach  of  the  peace.    As  to 
the  first  point,  the  Court  held  clearly  that  the  facts  stated  did 
amount  to  an  indictable  offence :  as  to  the  second  point.  Lord 
Kenyon«  C.J.  said,  "  I  am  also  clearly  of  opinion  that  it  is 
indictable  at  the  Quarter  Sessions,  as  falling  in  with  that  class 
of  offences,  which,  being  violations  of  the  law  of  the  land,  have 
a  tendency,  as  it  is  said,  to  a  breach  of  the  peace,  and  are  there- 
lore  cognizable  by  that  jurisdiction.    To  this  rule  there  are,  in- 
deed, two  exceptions,  namely,  forgery  and  perjury :  why  excep- 
tions, I  know  not ;  but  having  been  expressly  so  adjudged,  I  will 
not  break  through  the  rules  of  law.     No  other  exceptions,  how- 
ever, have  been  allowed,  and  therefore  this  falls  within  the 
general  rule."    The  other  judges  being  of  the  same  opinion,  the 
judgment  was  accordingly  affirmed.    R.  v.  Higgins,  2  East,  5. 
So,  where  an  indictment  for  a  conspiracy  to  charge  a  man  with 
taking  hair  out  of  a  bag  belonging  to  one  A,  R,,  was  preferred 
and  found  at  Sessions,  and  the  parties  convicted  upon  it ;  and  it 
was  afterwards  removed  into  the  Court  of  King's  Bench  by  cer- 
tiorari, and  a  motion  was  then  made  in  arrest  of  judgment,  on  the 
gnmnd  that  the  Sessions  had  no  jurisdiction  of  conspiracy,  any 
more  than  of  perjury  and  forgery,  it  not  being  specified  in  their 
commission,  nor  jurisdiction  of  it  given  to  them  by  any  special 
statute.    The  Court  however  held  that  the  Sessions  had  juris- 
diction.   Lord  Mansfield,  C.  J.  said,  that  as  no  case  had  been 
cited  to  shew  whether  the  Sessions  had  or  had  not  jurisdiction, 
the  question  must  be  decided  upon  general  principles  ;  that  as  to 
the  cases  of  perjury  and  forgery,  mentioned  in  argument,  they 
•tood  upon  their  own  special  grounds,  and  it  had  been  determined 
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that  justices  bad  no  juiisdictioii  of  them :  but  as  to  conspiiaqr* 
"  it  is  a  trespass,  and  trespasses  are  indictable  at  Sessions  9  thongb 
not  committed  vi  et  armU,  tbey  tend  to  a  breach  of  the  peace,  as 
much  as  cheats  or  libels,  whicn  are  established  to  be  within  the 
jurisdiction  of  Sessions."  R.  v.  RitpaU,  1  W.  fii.368.  3  Burr. 
1320.  Where  however  a  statute  requires  a  particular  offence  to 
be  prosecuted  before  a  Court  of  oyer  and  terminer  or  gaol  de* 
lively,  without  mentioning  the  General  or  Quarter  Sessions,  that 
is  deemed  to  be  an  implied  exclusion  of  the  jurisdiction  of  th^ 
Sessions  with  respect  to  that  particular  offence.  But  where  an 
indictment  for  lighting  fires  on  the  coast,  contraiy  to  stat.  47 
Geo.  3,  sess.  2,  c.  66,  was  preferred  at  the  Sessions,  removed  by 
certiorari,  and  tried  at  the  assizes ;  and  it  was  objected  for  th« 
defendant,  that  the  Sessions  had  no  jurisdiction,  as  the  statute 
required  that  the  offenders  should  be  carried  before  a  justice  of 
peace,  and  by  him  committed  to  the  county  gaol,  "  there  to 
remain  until  the  next  Court  of  oyer  and  terminer,  great  session  or 

SLol  delivery,"  which  amounted  to  an  implied  enactment  that 
e  indictmeut  should  be  preferred  in  those  Courts  only :  the 
Court  held  that,  as  the  offence  was  a  misdemeanor  only,  and  the 
defendant  might  be  prosecuted  for  it  without  being  apprehended 
or  in  custody,  the  ciause  in  the  Act  referred  to  did  not  prevent 
the  indictment  from  being  preferred  at  the  Sessions ;  th^  held 
the  indictment,  therefore,  to  have  been  properly  originated,  and 
passed  senteoce  on  the  defendant.    R,  v.  Cock,  4  M.  ^  S.  71. 

To  what  has  now  been  stated,  with  respect  to  the  offences  cog* 
nizable  by  the  Court  of  Quarter  Sessions,  under  and  by  virtue  of 
the  commission  of  the  peace,  there  are  some  partial  exoeptionsy 
with  respect  to  the  Sessions  bolden  in  Londoo,  Middlesex,  Essex^ 
Kent,  and  Surrey,  created  by  the  statute  which  established 
the  Central  Criminal  Court,  stat.  4  &  5  Wm.  4,  c.  36.  That 
statute,  by  sect.  2,  first  gives  jurisdiction  to  the  Central  Criminal 
Court  in  all  treasons,  murders,  felonies,  and  misdemeanors  com* 
mitted  within  certain  limits :  namely,  within  the  city  of  London 
and  county  of  Middlesex  :  such  parts  of  the  county  of  Essex  as 
are  within  the  parishes  of  Barking,  East  Ham,  West  Ham,  LitUo 
Ilford,  Low  Layton,  Walthamstow,  Wanstead  St.  Mary,  Wood- 
ford and  Cbingford ;  such  parts  of  the  county  of  Kent  as  aie 
within  the  parishes  of  Charlton,  Lee,  Lewisbam,  Greenwich, 
Woolwich,  Eltham,  Plumstead,  St.  Nicholas  Deptford,  that  part 
of  St.  Paul  Deptford  which  is  within  the  county  of  Kent,  the 
liberty  of  Kidbrook,  and  the  hamlet -of  Mottingham;  and  such 
parts  of  the  county  of  Surrey  as  are  within  the  borough  of 
Southwark,  the  parishes  of  Battersea,  Bermondsea,  Cam* 
berwell,  Christchurch,  Clapham,  Lambeth,  St.  Mary  Newing- 
ton,  Rotherhlthe,  Streatham,  Barnes,  Putney,  that  part  of  St. 
Paul  Deptfonl  which  is  within  the  county  of  Surrey,  Tooting, 
Graveny,  Wandsworth,  Merton,  Moitlake,  Kew,  Richm<md^ 
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Wimbledon,  the  Clink  liberty,  and  tbe  district  of  Lunbedi 
Palace.    The  statute  afterwards,  bv  sect.  17,  enacts  that  tbe 
justioes  of  tbe  peace,  acting  in  and  ror  tbe  cities  of  London  and 
Westminster,  tbe  liber^  of  the  Tower  of  lA>ndon,  the  Borough  of 
Soathwark,  and  tbe  counties  of  Middlesex,  Essex,  Kent  atkd 
Soney,  shall  not,  at  their  respective  General  or  Quarter  Sessions 
of  the  Peace,  or  any  adjournment  thereof,  try  any  persim  or  pet- 
soos  charged  with  any  capital  offeoce,  or  widi  any  of  the  follow- 
iog  ofiences  committed  or  alleged  to  be  committed  within  the 
limits  of  this  Act :  that  is  to  say,  "  housebreaking,  stealii^  above 
the  value  of  five  pounds  in  a  dweUing-house,  hone-stealing, 
she^stesdiog,  catue-ttealing,  maliciousW  wounding  cattle,  bi- 
i^^9  fbrgeiy,  peijnrj^>  conspiracy,  assault  with  intent  to  commit 
any  felony,  admrnisteriDg  or  attempting  to  administer  poison  with 
intent  to  kill  or  to  do  some  grievous  bodily  harm,  administering 
drugs  or  other  things  or  doing  anv  thiog  with  intent  to  cause  or 
procure  abortion,  manslaughter,  destroying  or  damaging  ships  er 
vessels,  the  breaking  of  &h<^,  warehouses,  counting-houses,  and 
buildings  within  the  curtilage  of  dwelling-houses,  killing  sheep 
with  intent  to  steal  thie  carcases,  the  uttering  of  all  foiged  instru- 
ments," and  the  various  ofiences  enumerated  in  stat.  1  Wm.  4. 
c«66,  as  to  forgery,  '*  forging  tbe  assay  marks  on  gold  and  silver 
plate,"  and  all  the  offences  relating  to  coin  enumerated  in  stat. 
2  Wm.  4,  c.  34,  "  the  abduction  of  women,  bankrupts  not  sur- 
rendering  under  their  commission  or  concealing  their  efiects, 
breaking  down  bridges  and  banks  of  rivers,  taking  rewards  for 
helping  to  stolen  goods,  personating  any  officer,  seaman  or  other 
person,  in  order  to  receive  any  wages,  pay,  allowance  or  prize 
money  doe  or  supposed  to  be  due,  or  any  out- pensioner  of  Green- 
wich Hospital,  in  order  to  receive  any  out-pension  or  allowance 
due  or  supposed  to  be  due,  sending  threatening  letters  and  using 
threats  to  extort  money,  larceny  on  navigable  rivers  and  canals, 
and  stealing  and  destroying  goods  in  progress  in  manufacture, 
and  larcenies  after  a  previous  conviction,  embezzlement,  larceny 
by  clerks  and  servants,  and  receiven  of  stolen  goods,  whether 
such  person  or  persons  shall  be  charged  as  principal  ofienders  or 
as  accessories  before  or  after  tbe  fact."    See  2  Arch,  PteVi  Acts, 
448,461. 

The  above  enactment  may  perhaps  fairly  be  deemed  to  imply, 
that  the  Courts  of  Quarter  Seuions  referred  to  in  it,  might  law- 
fully have  taken  cognizance  of  the  several  ofiences  enumerated 
in  it,  if  that  Act  had  not  passed ;  and  it  may  also  be  considered 
as  a  legislative  declaration,  that  all  other  Courts  of  Quarter 
Sessions  still  have  jurisdiction  of  the  above  ofiences.  But  as  to 
felonies  punishable  with  death,  although  there  is  nothing  in  the 
commission  of  the  peace,  or  in  any  other  than  the  above  statute 
upon  the  subject,  which  prevents  the  justices  at  Sessions  from 
.taking  cognizance  of  them  as  well  as  other  felonies,  yet  in  prac- 


8  Jurisdktum  of  the  Sessions. 

tice  the  Courts  of  Quarter  Sessions  throughout  the  kingdom 
never,  I  believe,  hear  or  determine  any  such  felonies. 

As  to  the  extent  of  the  jurisdiction  of  the  Court  of  Quarter 
Sessions,  namely,  the  distnct  for  which  it  m^  act,  it  is  always 
defined  by  the  commission  of  the  peace.  Formerly,  where  a 
corporate  town  formed  part  of  a  county,  and  the  county  justices 
had  a  concurrent  jurisdiction  with  the  corporate  justices  within 
the  town  or  its  liberties,  confusion  frequently  arose  from  the 
clashing  of  the  two  jurisdictions.  But  since  the  late  Municipal 
Corporation  Act,  5  &  6  Wm.  4,  c.  76,  this  cannot  hereatter 
happen.  The  boundaries  of  the  several  boroughs  are  now  well 
denned ;  see  Id.  «.  7,  8  ;  and  these  are  now  deemed  the  bounda- 
ries of  those  boroughs  fbr  all  purposes,  and,  amongst  others,  as 
indicating  the  distnct  within  which  the  Courts  of  Quarter  Ses- 
sions for  each  of  those  boroughs  shall  exercise  exclusive  jurisdic- 
tion. See  Arch,  Carp.  Act,  30 — 33.  ix.  x.  A  case  recently  de- 
cided by  the  Court  of  King's  Bench,  puts  this  matter  beyond 
doubt.  The  facts  were  these : — At  the  last  General  Quarter  Ses- 
sions for  the  county  of  Gloucester,  an  application  was  made  to 
confirm  and  enrol  an  order  of  two  justices  of  the  county,  made 
since  the  passing  of  the  Corporation  Act,  for  diverting  and  turn- 
ing a  public  footpath  in  the  parish  of  Clifton.  Clifton  was  for- 
merly a  part  of  tne  county  of  Gloucester  for  all  purposes;  it  was 
afterwards  added  to  the  (vAy  of  Bristol,  by  the  Boundary  Act 
(2  &  3  W.  4,  c.  64,  sch.  O),  as  far  as  respected  voting  for  mem- 
bers of  parliament ;  and  by  the  recent  Corporation  Act  (5  &  6 
W.  4,  c.  76,  s.  7,)  the  metes  and  bounds  otthe  several  boroughs 
to  which  it  relates  (including  Bristol),  shall  be  the  same  as 
those  assigned  to  them  by  the  Bounda^  Act.  It  became  a 
question,  therefore,  whether  this  7th  section  of  the  Corporation 
Act  had  not  taken  the  jurisdiction  in  this  respect  from  the  magis- 
trates of  the  county,  and  vested  it  in  the  magistrates  of  Bristol ; 
and  the  Sessions,  holding  that  such  was  the  case,  and  that  neither 
the  magistrates  who  made  the  order,  nor  the  Court  of  Quarter 
Sessions  for  the  county,  had  jurisdiction  with  respect  to  this 
footway,  refused  the  application.  A  motion  was  therefore  made 
to  the  Court  of  King's  Bench,  and  a  rule  nisi  obtained,  for  a 
mandamus  to  the  justices  of  the  county,  requiring  them  to  receive 
and  enter  the  application  as  of  the  last  Sessions,  and  to  enter 
continuances,  &c.  But  upon  cause  being  shewn,  the  Court 
held,  that,  with  respect  to  the  boroughs  mentioned  in  the  first 
section  of  schedules  A.  and  B.  of  the  Corporation  Aet  (and  of 
which  Bristol  was  one),  every  place  included  within  the  bounds 
of  any  of  those  boroughs,  as  described  by  the  Boundary  Act,  was, 
by  the  7  th  and  8th  sections  of  the  Corporation  Act,  made  a  part 
of  that  borough  for  all  purposes ;  that  the  parish  of  Clifton, 
therefore,  was  part  of  the  borough  of  Bristol,  and  the  justices  of 
the  county  had  no  jurisdiction  within  it.     R.  v.  The  Justieet 
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wfGtmeesUrdurt,  B.  R.  H.  1836.  Arch.  Corp.  Act,  ix.  x.  AIao» 
if  the  111th  section  of  the  Corpontion  Act,  no  part  of  any 
Wioagli,  in  or  for  which  a  separate  Court  of  Quarter  Sessions  of 
the  Peace  shall  be  holden,  shall  be  within  the  jnriadiction  of  the 
jotioes  of  any  county,  from  which  such  boiougfa  before  the  Pass- 
at of  tiiis  Act  was  exempt. 

By  SimtmU-l  In  many  other  cases,  jurisdiction  has  been  given 
Id  the  Coart  of  Quarter  Sessions,  either  original  or  as  a  court  of 
appeal,  by  the  express  words  of  ^rticular  Acts  of  Parliament ; 
sach,  for  instance,  as  their  jurisdiction  in  appeals  against  orders 
ef  removal,  against  other  orders  of  justices  in  some  cases,  against 
poor  rates,  against  overseers'  accounts,  against  summary  convic- 
tions by  justices  in  many  cases,  &c. ;  such  also  as  their  jurisdic- 
tion in  matters  relating  to  apprentices,  bastards,  beoefit  societies, 
coroners,  dissenting  and  catholic  chapels,  gaols,  lunatic  asylums, 
slopping  up  or  diverting  highways,  vagrants,  &c«  But  as  it  is 
intended  to  treat  at  large  of  the  jurisdiction  and  practice  of  the 
Sessions  in  these  and  other  instances,  in  the  third  and  fourth 
chapters  of  this  work,  it  is  not  necessary  that  they  should  be 
nodoed  more  fully  in  this  place. 

/«  BorwghsJ]  By  stat.  5  &  6  Wm.  4,  c.  76,  s.  107,  (the 
recent  Corporation  Act,)  the  Courts  of  General  or  Quarter  Ses- 
sions of  the  Peace  for  any  borough  may  be  holden  until  the 
1st  May,  1836,  in  like  manner  and  with  the  same  powers  as  if 
the  Act  had  not  passed ;  but  after  the  1st  May,  *'  all  powers  and 
jurisdictions  to  try  treasons,  capital  felonies,  and  all  other  cri- 
minal jurisdictions  whatsoever,  granted  or  confirmed  by  any  law, 
statute,  letters-patent,  grant  or  charter  whatsoever,  to  aoy  mayor, 
bailiff,  alderman,  recorder,  or  other  corporate  or  chartered  officer, 
or  corporate  or  chartered  justice  of  the  peace  whomsoever,  in  any 
borough*'  shall  cease. 

But  by  sect.  103  of  the  same  Act,  it  is  enacted,  **  that  the 
council  of  every  borough,  which  shall  be  desirous  that  a  separate 
Court  of  Quarter  Sessions  of  the  Peace  shall  be  or  continue  to 
be  holden  in  and  for  such  borough,  shall  signify  the  same  by 
petition  to  his  Majesty  in  council,  setting  forth  the  grounds  of 
the  application,  the  state  of  the  gaol,  and  the  salary  which  they 
are  willing  to  pay  to  the  recorder  in  Uiat  behalf ;  and  it  shall  be 
lawful  for  his  Majesty,  if  he  shall  be  pleased  thereupon  to  grant 
that  a  separate  Court  of  Quarter  Sessions  of  the  Peace  shall  be 
thenceforward  holden  in  and  for  such  borough,  to  appoint  for 
such  borough,  or  for  any  two  or  more  of  such  boroughs  con- 
jointly, a  fit  person,  being  a  barrister  at  law  of  not  less  than  five 
years  standing,  who  shall  be  and  be  called  the  Recorder  of  such 
borough  or  boroushs,  and  shall  hold  such  office  during  his  good 
behaviour."  And  by  sect.  105,  *'  the  recorder  of  every  borough 
shall  hold,  once  in  every  quarter  of  a  year,  or  at  such  other  and 

b6 
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mora  frequent  timet  as  the  said  recorder  in  his  discfedon  nay^ 
think  fit,  or  a&  his  Ms^ty  shall  think  fit  to  direct,  a  Coort  of 
Quarter  Sessions  of  the  Peace  in  and  for  snch  borough,  of  which 
Court  the  recorder  of  such  borough  shall  sit  as  the  sole  judge  $ 
and  such  Court  of  Quarter  Sessions  of  the  Peace  shall  be  a  Court 
of  record,  and  shall  have  cognisance  of  all  crimes,  offences,  and 
matters  whatsoeyer,  cognisable  by  any  Court  of  Quarter  Sessions 
of  the  Peace  for  counties  in  England,  and  the  recorder  shall  have 
power  to  do  all  thinn  necessary  for  exercising  such  jurisdiction, 
notwithstanding  his  being  such  sole  judge,  as  fully  as  any  such 
last-menttoned  Court/'  But  in  all  boroughs  to  which  a  separate 
Court  of  Quarter  Sessions  shall  not  be  so  ^ranted,  the  justices  of 
the  peace  for  the  county^  in  which  such  borough  is  situated, 
shall  exercise  the  iurisdiction  of  justices  of  the  peace  in  and  for 
such  borough,  as  fully  as  by  law  they  and  eacn  of  them  can  or 
ought  to  do  in  and  for  the  said  county.  Id,  <•  111,  and  tee 
».  110. 

It  may  be  necessary  to  add,  that  the  word  "  borough  "  in  the 
several  clauses  of  the  Corporation  Act  just  now  mentioned,  must 
be  deemed  to  refer  only  to  the  cities  and  boroughs,  &c.  enu- 
merated in  the  schedules  A.  and  B.  ofthat  Act.    Sect.  142. 

From  the  above  sections  of  the  Corporation  Act,  it  appears 
that  in  all  the  boroughs  to  which  it  relates,  (being  nearly  aU  the 
cities  and  boroughs  m  England  and  Wales,  with  the  exception 
of  London),  to  which  a  separate  Court  of  Quarter  Sessions  has 
been  or  shall  be  granted,  the  jurisdiction  of  such  Court  is  and 
will  he  the  same  precisely  as  that  of  the  Sessions  of  the  county. 
That  in  such  of  these  boroughs  as  are  named  in  the  first  sections 
of  the  schedules  A.  and  B.  of  the  Corporation  Act,  the  metes 
and  bounds  thereof,  as  settled  by  the  Boundary  Act,  will  describe 
the  district  within  which  such  jurisdiction  shall  be  exercised. 
See  R,  V.  Jtuticet  of  Gloucettershire,  ante,  p,  8.  Bet  of  such 
of  these  boroughs  as  are  named  in  the  second  sections  of  the  said 
schedules,  the  metes  and  bounds  are  declared  by  stat.  5  &  6 
W.4,  C.76,  S.7,  to  be  the  same  as  hitherto,  vrithoot  reference 
to  the  Boundary  Act.  In  either  case,  the  county  justices,  in  or 
out  or  Sessions,  cannot  exercise  jurisdiction  within  the  metes  and 
bounds  of  such  borough.     Vide  Id,  <.  Ill,  tupra. 


2.  Where  and  before  whom  the  Sestions  are  to  be  holden. 

In  Counties.]  The  Sessions  must  be  holden  at  some  place 
within  the  county  or  division  for  which  they  are  holden.  This 
is  difibrently  arranged  in  di£ferent  counties  :  in  some  counties, 
they  are  always  holden  at  the  same  place ;  in  others,  at  diflRu^nt 
places  each  quarter ;  ajid  in  others,  the  same  Sessioos  are  holden 
at  different  places  within  the  countjr.  b^  adjournment. 

It  must  be  holden  before  two  justices  at  the  least;  this  is 
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espvessly  required  by  the  terms  of  the  commission.  Set  ante, 
p,  2,  and  see  R,  r.  Justices  of  Carmarthen,  4  B.  ^  Aid,  291. 
As  to  the  Qaoram  clause  in  the  commission^  it  may  be  necessary 
to  state,  that  m&A\  justice  are  now  assietied  to  bH  of  the  quorum. 
Aod  in  all  cases  where  an  act  is  to  be  done  by  two  or  more  ius« 
tites,  and  it  is  required  by  toy  statute  that  one  of  them  shall  be. 
of  the  quorum,  their  act,  order,  adjudication,  &c.  shall  neverthe- 
less be  valid,  although  it  do  not  express  that  one  of  the  justices 
aie  of  the  quorum.  26  Geo.  2,  6.27.  and  see  7  Geo,S,  c.  27^ 
4  Geo.  4.  c.  27. 

The  justices  present  At  the  Sessions  should  refrain  from  voting 
or  taking  any  part  in  matters  in  which  they  individually  have  a 
personal  interest.  See  Anon,  1  Salk,  396.  Re  Foxham  Tithing, 
2&i(fc.607.  R,  v.  Great  Chart,  Burr.  S.C.  194,  2Str.  1173. 
By  Stat.  16  Geo.  2,  c.  18,  s.  1,  indeed,  justices  are  empowered 
to  act  in  all  matters  relating  to  the  laws  for  the  relief,  mainte- 
nance and  settlement  of  the  poor,  for  pas^ng  and  punishing 
vagrants,  for  the  repair  of  highways,  and  concerning  parochial 
taxes,  levies  or  rates,  notwithstanding  they  ar^ratedtoorchargC" 
able  with  the  taxes,  levies  or  rates  within  any  parish,  township 
or  place  affected  by  such  act.  But  the  statute  contains  a  proviso 
^s.  3.),  that  it  shall  not  extend  to  authorize  or  empower  any  jva* 
tice  of  peace  for  any  **  county  or  riding  at  large,  to  act  in  the 
determination  of  any  appeal  to  the  Quarter  Sessions  for  any  such 
county  or  riding,  from  any  order,  matter  or  thing  relating  to  any 
such  parish,  township  or  place,  where  such  justice  of  the  peace 
is  so  taxed  or  charged  or  chargeable  as  aforesaid."  And  where 
it  appeared  that,  upon  the  trial  of  an  appeal  against  an  order  of 
tuma^f  there  were  fifteen  justices  present,  seven  of  whom  were 
tot  quashing,  and  eight  for  confirming  it ;  but  it  was  objected 
that  of  these  eight,  three  justices  were  rated  in  the  removing 
par»h,  and  therefore  could  not  vote ;  but  the  Sessions,  notwith- 
standing, confirmed  the  order,  subject  to  the  opinion  of  the  Court 
of  Kin^s  Bench  upon  the  point :  up6n  the  matter  coming  before 
the  latter  Court,  they  quashed  the  order  of  Sessions,  and  directed 
the  justices  to  enter  continuances  to  the!  following  Sessions,  when 
they  might  again  decide  the  appeal.  R,  v.  YarpoU,  4  T.  A.  71. 
So,  where  it  appeared  that,  upon  the  trial  of  an  appeal  against 
the  allowance  or  overseers'  accodnts,  one  of  the  justices  declined 
fo  join  in  the  decision  because  he  was  a  rated  inhabitant  of  the 
parish ;  but  afterwards,  upon  application  to  the  Sessions  to  grant 
a.  case,  this  justice  and  t'wo  others  voted  for  it,  and  two  against 
it,  so  that  a  case  was  granted :  upon  the  case  being  returned 
on  the  certiorari,  a  motion  was  made  to  quash  the  certiorari,  on 
tiie  ground  that  the  justice,  being  a  rated  inhabitant  of  the 
parish,  could  not  vote  even  upon  the  question  of  granting  a  case ; 
and  the  Court  were  of  this  opinion ;  they  said  the  safer  course  < 
to  hold,  that  magistrates  should  not  interfere  in  any  way,  iv 
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cases  where  they  are  directly  or  indirectly  interested.  R.  v.  Oiul*^ 
ndg€,  5  B.  ^  C.  459.  8  D.  4r  R.  217.  Where  it  appeared  that 
of  two  magistrates  by  whom  an  order  of  removal  was  signed,  one 
was  a  churchwarden  of  the  removing  parish :  the  Court  held  the 
order  to  be  bad  upon  this  ground ;  for  the  same  party  could  not 
be  complainant,  and  also  adjudicate  upon  the  complaint*  R.  v. 
Great  Yarmouth,  6  B.  ^  C.  646. 

As  to  the  qualification  of  justices,  see  stat*  18  G.  2,  e.20,  f.  1. 
And  as  to  their  oath  of  o£Bce,  tee  5  Bum,  by  J^oy,  ^  PF.  21, 24» 
Where  a  person,  duly  appointed  a  justice  of  peace,  signed  a  dis« 
tress  warrant  for  a  poor's  rate,  before  he  had  taken  the  oaths,  &c. 
at  the  Sessions,  and  the  validity  of  the  warrant  was  questioned 
on  that  ground :  the  Court  of  King's  Bench  held  the  warrant  to 
be  valid ;  it  was  unlawful  for  the  justice  to  have  acted,  and  he 
might  be  subject  to  a  penalty  or  other  punishment  for  having 
done  so ;  but  that  did  not  render  his  acts  invalid.  Margate 
PUr  Company  v.  Harmam  and  others,  3  B.  ^  Aid,  266.  As  to 
the  wages  of  justices,  during  the  Sessions^  tee  stat,  12  Rich,  2, 
c.lO.   14  Kic/».  2.  ell. 

As  to  the  authority  to  summon  the  Sessions,  and  the  manner  of 
doing  it :  the  commission  of  the  peace,  after  giving  jurisdiction  to 
the  justices  to  hear  and  determine  felonies,  &c.  a&  already  men* 
tinned,  ante,  p.  2,3,  proceeds  thus :  "  And  therefore  we  command 

you that  at  certain  days  and  places  which  you  or  any  such 

two  or  more  of  you  as  is  aforesaid  shall  appoint  for  these  pur- 
poses, into  the  premises  you  make  inquiries,  and  all  and  singular 
the  premises  hear  and  determine,  and  perform  and  fulfil  them  in 
the  aforesaid  form,  doing  therein  what  to  justice  appertains,  ac- 
cording to  the  law  and  custom  of  £ngland,  saving  to  us  the 
amerciaments,  and  other  things  to  us  therefrom  belonging.    And 

we  command,  by  the  tenor  of  these  presents,  our  sheriff  of •, 

that  at  certain  days  and  places,  which  you  or  any  such  two  or 
<more  of  you  as  is  aforesaid  shall  make  known  to  him,  he  cause 
to  come  before  you,  or  such  two  or  more  of  you  as  aforesaid,  so 
many  and  such  good  and  lawful  men  of  his  bailiwick  (as  well 
within  liberties  as  without),  by  whom  the  truth  of  the  matter  in 
the  premises  shall  be  the  better  known  and  inquired  into."  Ac- 
cordingly a  precept,  under  the  hands  and  seals  of  two  justices, 
is  issued,'directea  to  the  sheriff  of  the  county,  commanding  him 
to  have  the  jurors  before  the  justices  of  peace  for  the  county  on 
a  day  and  at  a  place  certain  therein  mentioned,  and  to  make 
known  to  all  coroners,  gaolers,  high  constables,  &c.  to  be  then 
in  attendance,  and  to  proclaim  throughout  the  county  that  the 
Sessions  will  be  then  and  there  holden,  &c.  See  the  form,  3  Bum» 
D.  ^  W.  846.  This  precept  ought  to  bear  teste  fifteen  days  at 
least  before  the  day  appointed  for  the  Sessions,  and  be  delivered 
to  the  under*  sheriff' forthwith,  in  order  that  he  may  have  time  to 
make  the  necessary  .arrangements.    The  time  and  place  of  hold- 
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iDg  the  Sesaons  is  then  publicly  adyertised  (the  adverttsemeiit 
usually  stating  the  order  in  which  the  business  will  be  taken) ; 
the  jurors  are  summoned,  &c.  and  every  other  necessary  prepa- 
ration made  for  the  holding  of  the  Sessions,  at  the  time  and  place 
mentioned  in  the  precept. 

In  Boroughs.']  In  the  different  boroughs  mentioned  in  sche- 
doles  A.  and  B.  of  the  Corporation  Act  (5  &  6  Wm.  4,  c.  76), 
to  which  his  Majesty  has  granted  oi  may  grant  a  separate  Court 
of  Quarter  Sessions  (&«  ante,  p.  9),  the  recorder  of  the  borough 
shall  sit  as  the  sole  judge  of  the  Court ;  and  he  shall  have  power 
to  do  all  things  necessary  for  exercising  the  jurisdiction,  notwith- 
standing his  being  such  sole  judge,  as  fully  as  the  Court  of 
Quarter  Sessions  for  a  county.    5  ^l*  6  W.4t  c,  76,  s.  105« 

The  recorder  is  appointed  by  the  crown,  with  a  certain  salary 
to  be  paid  by  the  treasurer  of  the  borough  out  of  the  borough 
fund  ;  he  must  be  a  barrister  of  at  least  five  years  standing ;  he 
is  entitled  to  precedence  next  after  the  mayor;  but  he  cannot  be 
a  member  of  parliament  for  the  borough,  nor  alderman,  coun- 
cillor, or  police  magistrate  of  the  borough.  5  3^  6W,4,  c.  76» 
i,  103.  before  he  acts,  he  roust  take  the  same  oaths  as  justices 
of  peace  for  counties,  with  the  exception  of  the  oath  as  to  qua^ 
lification  by  estate ;  and  must  also  make  this  declaration  :  "  I 
A.  B.  do  hereby  declare,  that  I  will  faithfully  and  impartially 

execute  the  o6fice  of  recorder  for  the  borough  of ,  according 

to  the  best  of  my  judgment  and  ability."  Id.  s.  104.  In  case 
ef "  sickness  or  unavoidable  absence,  the  recorder  is  empow- 
ered, "  under  his  hand  and  seat,  and  with  the  consent  of  the 
council  of  the  borough,  to  appoint  a  deputy  recorder,  being  a 
barrister  of  five  years  standing,  to  act  for  him  at  the  Quarter 
Sessions  of  the  I'eace  then  next  ensuing,  and  no  longer  or  other- 
wise." 5  4f  6  Wm,  4,  C.76,  «.  103.  In  the  absence  of  the  re- 
corder and  his  deputy  (if  he  have  appointed  one)  the  mayor  of 
the  borough  may,  at  the  proper  times  appointed  for  the  hold- 
ing of  the  Quarter  Sessions,  open  the  Court  and  adjourn  it, 
and  may  respite  all  recognizances  conditioned  for  appearing  at 
the  same,  "  until  such  further  day  as  such  mayor  then  and  there, 
and  so  from  time  to  time,  shall  cause  to  be  proclaimed  ;*'  but  he 
shall  not  sit  as  judge,  or  do  any  other  act  as  such.    Id,  1. 106. 

By  the  same  statute  (5  &  6  Wm.  4,  c.  76,  s.  121 ,)  the  clerk  of 
the  peace  of  every  such  borough,  shall  give  public  notice  of  the 
time  and  place  of  holding  every  such  Quarter  Sessions  of  the 
Peace,  ten  days  at  the  least  before  the  holding  thereof;  and  he 
shall,  seven  days  at  the  least  before  the  holding  thereof,  cause  to 
be  summoned  a  sufficient  number  of  burgesses,  to  serve  as  grand 
jurors  at  such  Sessions ;  and  he  shall  also  cause  to  be  summoned 
not  less  than  36  nor  more  than  60  burgesses,  to  serve  as  jurors 
lit  every  such  Sessions* 
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3.  At  what  TivM  the  Sessions  are  to  he  holdsum 

In  Counties.']  By  stat.  11  Geo,  4,  and  1  Wid.4,  c.70,  s.25, 
McitiDg  that  *'  whereas  the  General  Quarter  Sessions  of  the 
Peace  are  now  directed  to  be  held  in  each  year  in  the  first  week 
after  the  llth  day  of  October,  in  the  first  week  after  the 
Epiphany,  in  the  first  week  after  the  clause  of  Easter,  and  in  the 
first  week  after  the  translation  of  St.  Thomas  the  Martyr ;  and 
whereas  it  will  be  expedient  that  the  times  of  holding  the 
General  Quarter  Sessions  of  the  peace  should  be  altered  in' 
part ":  it  is  therefore  enacted,  that  the  justices  of  the  peace  in 
efeiy  county,  riding  or  division  for  which  Quarter  Sessions  of 
the  Peace  oaght  to  be  held,  shall  hold  their  General  Quarter 
Sessions  of  the  Peace  "  in  the  first  week  after  the  llth  day  of 
October,  in  the  first  week  after  the  28th  day  of  December,  in  the 
first  week  after  the  31st  day  of  March,  and  in  the  first  week  after 
the  24th  day  of  June ;  and  that  all  acts,  matters  and  things 
done,  performed  and  transacted  at  the  times  appointed  by  this 
Act  for  the  holding  of  the  General  Quarter  Sessions  of  the  Peace, 
shall  be  as  valid  and  binding,  to  all  intents  and  purposes,  as  if 
the  same  had  been  done,  performed  and  transacted  at  GeneraF 
Quarter  Sessions  of  the  Peace  holden  at  the  times  by  law  limited 
for  the  holding  thereof  before  the  passing  of  this  Act." 

And  before  the  passing  of  this  Act,  the  times  of  holding  the 
Sessions  were  regulated  by  stat.  36  Ed.  3,  c.  12,  12  R.  2,  c.  10, 
2  Hen.  5,  st.  1,  c.  4,  and  54  Geo.  3,  c.  84.  By  stat.  36  Ed.  3, 
c.  12,  it  was  enacted,  that  in  commissions  of  the  peace,  it  should 
be  expressed  that  the  justices  should  hold  their  Sessions  four' 
times  a  year ;  that  is  to  say,  one  within  the  octave  of  the  Epiphany, 
another  within  the  second  week  of  Midlent,  the  third  between 
the  feasts  of  Pentecost  and  of  St.  John  the  Baptist,  and  the  fourth 
within  eight  days  of  St.  Michael.  By  stat.  12  U.2,  c.  10,  the 
justices  of  the  peace  shall  keep  their  Sessions  *'  in  every  quarter 
of  the  year  at  the  least"  and  by  three  days,  if  need  be. 
By  stat  2  Hen.  6,  st.  1,  c.  4,  the  justices  of  the  peace  shall 
**  make  their  Sessions  four  times  by  the  ^ear;  that  is  to 
say,  in  the  first  week  after  the  feast  of  St.  Michael,  and  in  the 
first  week  after  the  Epiphany,  and  in  the  first  week  after  the 
clause  of  Easter,  and  in  the  first  week  after  the  translation  of 
St.  Thomas  the  Martyr,  and  more  ofienf  if  need  he  ;  and  that  the 
same  justices  shall  hold  their  Sessions  throughout  the  realm  of 
England  in  the  same  weeks  every  year  from  henceforth."  By 
stat.  54  Geo.  3,  c.  84,  reciting  that  '*  whereas  the  time  now  ap-* 
pointed  for  holding  the  Quarter  Sessions  for  the  Michaelmas 
quarter  might  be  altered,  so  as  to  render  the  attendance  at  the 
same  more  generally  convenient  than  it  is  at  present :"  it  is 
enacted,  that  the  Quarter  Sessions  for  the  Michaelmas  quarter 
shall  in  every  year  be  holden  "  in  the  first  week  after  the  Iltk 
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^f  of  October,  instead  of  at  the  .time  now  appmnted  for  holding 
the  same ;  and  that  aU  acts,  matters  and  things  done,  performed 
and  transacted,  at  the  time  appointed  by  this  Act  for  holding  the 
nid  Michaelmas  Qmarter  Sessions,  shall  be  as  valid  and  binding, 
to  all  intents  and  purposes,  as  if  the  same  had  been  done,  per- 
fimned  and  transacted  at  the  time  heretofore  appointed  for  the 
holding  of  such  Sessions."  Where,  since  this  latter  Act,  it  was 
obiect^  that  an  order  made  at  the  Michaelmas  Quarter  Sessions 
wwB  bed,  on  the  ground  that  the  Sessions  were  holden  on  the  13th 
of  October,  the  11th  being  Friday,  and  that  by  the  stat. 
54  Geo.  3,  c.  84,  they  could  not  have  been  legally  holden  before 
the  Monday  following :  but  the  Court  held,  that  as  the  statute 
was  in  the  a£Brmative,  and  contained  no  negative  words,  it 
should  he  construed  as  directory  only,  as  was  the  case  with  all 
former  statutes  on  the  subject;  and  therefore  that  this  was  a 
valid  holding  of  the  Sessions,  notwithstanding  the  statute. 
R,  y.  Jmtiees  of  LdeesUr,  7  B.  ^  C.  6.  This  decision  is  equally 
applicabie  to  the  stat.  1 1  Geo.  4,  and  1  Wm.  4,  c.  70,  s.  26i 
above  mentioned,  both  statutes  being  very  similar  in  the  manner 
in  which  they  are  worded.  And  therefore  it  may  now  fairly  be 
assumed,  that  although  tlie  justices  are  directed  by  the  stat. 
11  Geo.  4,  and  1  Wm.  4,  to  hold  their  Quarter  Sessions  at  the 
tones  therein  mentioned,  yet  the  holding  of  their  Sessions  at  any 
other  time  will  not  on  that  account  he  invalid.  But  ue  itat, 
4Sf5W.4,c,41,infra. 

As  to  the  '£a8ter  Sessions :  by  stat.  4  &  5  Wm.  4,  c.  47, 
reciting  the  above  Act  of  1 1  Geo.  4  and  1  W.  4,  and  that  in  some 
counties  of  England  and  Wales  the  time  usually  fixed  for  holding 
the  Spring  Assizes  interferes  with  the  due  holding  of  the  Ses- 
nons  thereby  appointed  to  be  holden  in  the  first  week  after  the 
31st  March ;  '*  and  although  the  justices  of  peace  have  authority 
to  hold  General  Sessions  of  the  Peace  at  other  times  of  the  year 
besides  those  specified  by  the  said  recited  Act,  such  Sessions  are 
not  Quarter  Sessions  within  the  intents  of  various  Acts  of  Parlia- 
ment which  give  jurisdiction  to  justices  of  the  peace  in  their 
Quarter  Sessions  or  in  their  General  Quarter  Sessions ;  and  for 
the  purpose  of  preventing  the  inconvenience  arising  from  such  in* 
terference  as  aforesaid,  it  is  expedient  to  allow  to  the  justices  of 
the  peace  a  discretion  as  to  the  time  of  holding  their  General 
Qaajter  Sessions,  which  are  now  required  to  be  held  in  the  week 
next  after  the  31st  day  of  March ;"  it  is  enacted,  that  in  every 
county  &c.  it  shall  be  "  lawful  for  the  justices  assembled  in  dieir 
General  Quarter  Sessions,  in  the  week  next  after  the  28th  day  of 
December  in  every  year,  to  name  (if  they  shall  see  occasion  so 
to  do)  two  justices  of  the  peace,  who  shall  be  empowered,  as 
soon  as  may  be  after  the  time  for  holding  the  Spring  Assizes 
shall  be  appointed,  to  fix  the  day  for  holding  the  next  General 
Quarter  Sessions  of  the  Peace  for  such  county,  riding,  or  division. 
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so  ai  fQch  time  shall  not  be  earlier  than  the  7th  day  of  March, 
nor  later  than  the  22od  day  of  April,  and  to  give  notice  of  the 
day  so  fixed  bv  advertisement  in  such  newspaper  as  shall  be  di- 
lected  by  the  justices  so  assembled ;  and  in  every  such  case,  the 
General  Quarter  Sessions  held  on  the  day  so  fiied  and  notified, 
shall  be  valid,  and  it  shall  not  be  necessaiy  to  hold  any  Sessions 
of  the  Peace  for  such  county,  riding,  or  divbion  in  the  next  week 
after  the  31st  day  of  March,  any  thing  in  the  said  recited  Act  to 
the  contrary  notwithstanding.  Provided  always,  that  in  every 
county,  ridins,  and  division  where  no  other  day  shall  be  fixed  in 
the  manner  hereinbefore  mentioned,  the  justices  of  the  peace 
shall  hold  their  General  Quarter  Sessions  of  the  Peace  in  the 
week  next  after  the  31st  day  of  March,  as  by  the  said  recited 
Act  they  are  required." 

The  words,  '*  the  first  week,"  in  the  stat.  1 1  G.  4,  and  1  W. 
4,  above  mentioned,  must  be  understood  to  mean  the  first  whole 
week  after  the  time  there  specified,  and  the  week  must  be  const  - 
dered  as  commencing  on  the  Sunday ;  so  that  if  the  11th  of  Oc- 
tober, 28th  December,  31st  March,  or  24th  June,  happen  to  fall 
on  a  Sunday,  the  Sessions  cannot  be  holden  on  the  following 
Monday,  or  during  that  week,  but  must  be  holden  on  the  Mon- 
day or  other  day  in  the  following  week. 

What  we  have  been  hitherto  considering,  is  the  time  of  holding 
the  Quarter  Sessions,  fiut  it  appears  clearly  from  the  words 
**  at  the  least "  in  the  stat.  12  R.  2,  c.  10,  anttt  p.  14,  and  the 
words  "  and  more  often  if  need  be  "  in  the  stat.  2  Hen.  5,  st.  1, 
c.  4,  antCt  p.  14,  and  more  particularly  by  the  recital  in  the  stat. 
4  &  5  Wm.  4,  c.  47,  supra,  that  besides  the  Quarter  Sessions, 
the  justices  may  hold  General  Sessions  of  the  Peace  at  ^uch 
other  times  as  they  may  thiuk  fit,  when  the  business  of  the  county 
may  require  that  they  should  do  so.  See  5  Burn  J,  194  n.  And 
in  Middlesex,  besides  the  four  Quarter  Sessions,  it  is  usual  to 
hold  also  four  General  Sessions,  in  the  intervals  between  the 
Quarter  Sessions.  But  it  appears  from  the  recital  in  the  stat.  4 
&  5  W.  4,  c.  47,  ante,  p.  15,  diat  where  authority  is  given  to 
justices  in  their  Quarter  Sessions,  it  cannot  be  exercised  by  them 
m  their  General  Sessions.  See  R,  v.  J  J,  if  Carmarthen,  4  B. 
Sf  Aid.  291. 

In  Boroughs.']  By  sUt.  5  &  6  Wm.  4,  c.  76,  s.  105,  the 
Recorder  of  every  borough  shall  hold  a  Court  of  Quarter  Sessions 
of  the  Peace  in  and  for  such  borough,  once  in  every  quarter  of  a 
year,  or  at  such  other  and  more  frequent  times  as  the  said  Re- 
coider  in  his  discretion  may  think  fit,  or  as  His  Msjesty  shall 
think  fit  to  direct. 
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4.  Officers  of  ike  Court  ef  (laarter  Semums, 

CiiKot  RotfdontmS]  The  cvsUm  rotnloium  is  an  officer  to  whose 
CDslody  the  records  and  rolls  of  tlie  Sessions  are  committed.  He 
is  always  one  of  the  justices  of  the  peace  for  the  county,  and 
usually  a  nobleman  or  gentleman  of  connderable  ooMcquence. 
He  is  nominaied  by  the  King,  under  the  sign  manoal ;  teedl 
H»  8,  c  1.  1  W.  and  M.  c.  21,  s.  4 ;  and  the  warrant  so 
signed  being  delivered  to  the  Lord  Chancellor,  a  commission  oC 
the  peace  is  thereupon  made  out,  which,  besides  being  directed  to 
the  custos  amongst  others,  contains  a  clause  appointing  him  to  his 
office  jn  these  words;  "  Lastly,  we  have  assigned  you.  the  afore- 
said   ,  keeper  of  the  rolls  of  our  peace  in  our  said  county ; 

and  tiierefiMe  you  shall  cause  to  be  brought  before  you  and  your 
said  fellows,  at  the  days  and  places  aforesaid,  the  writs,  precepts* 
processes,  and  indictments  aforesaid,  that  they  may  be  inspected, 
and  by  a  due  course  determined,  as  is  aforesaid."  See  ante,  p.  3, 
He  perfiHois  this  part  of  hb  duty  by  his  deputy,  the  clerk  of  the 
peace. 

Clerk  of  the  Peace.']  Up  to  the  time  of  Henry  the  8th,  the 
custos  rotnlorum  always  appointed  the  clerk  of  the  peace.  Hard' 
ing  V.  PoUoek,  6  Bing.  25.  By  stat.  27  H.  8»  c.  1.  reciting  this, 
and  that  of  late  several  persons,  unlearned,  and  incapable  for 
want  of  learning  of  executing  the  office  of  clerk  of  the  peace,  had 
obtained  by  favour  from  the  King  grants  of  the  said  office  for 
their  lives ;  and  that  by  reason  of  such  their  want  of  learning, 
*'  many  and  sundry  iodictments,  as  well  of  felony,  murder,  and 
other  dflfences  and  misdemeanors,  and  the  process  awarded  upon 
the  same  indictments,  have  been  by  reason  thereof  made  clearly 
frustrate  and  void,  sometimes  by  reason  of  the  negligent  in- 
grossing  and  keeping  of  the  said  indictments,  and  sometimes  by 
reason  of  the  embezzling  or  rasure  of  the  same  indictments,"  &c.» 
it  is  enacted,  by  sect.  3,  that  every  custos  rotulorum  for  the  time 
being  should  at  all  tiroes  thereafter,  in  every  county  &c.  nomi- 
nate, elect  and  appoint  all  persons,  who  should  thereafter  be 
clerks  of  the  peace  within  the  said  county,  &c..  and  should  "  give 
and  grant  the  said  office  of  the  clerkship  of  the  peace  to  such  able 
person,  instructed  in  the  laws  of  this  realm,  as  shall  be  able  to 
exercise  and  occupy  the  same,  to  hold  and  enjoy  the  same  during 
the  time  the  said  custos  rotulorum  shall  exercise  the  aforesaid 
•  office  of  custos  rotulorum,  so  that  the  said  clerk  demean  himself 
in  the  said  office  justly  and  honestly ;  and  that  it  shall  be  lawful 
to  every  such  grantees  of  the  said  cleikship.  to  occupy  and  enjoy 
the  same  office  of  the  clerkship  of  the  peace,  by  himself,  or  by 
bis  sufficient  deputy  instructed  in  the  laws  of  this  realm,  so  that 
^  same  deputy  be  admitted,  taken,  and  reported  by  the  said 
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cuftos  rotoloram  to  be  saflicient  and  able  to  exercise,  occupy, 
keep,  and  enjoy  the  same  office  of  the  clerkship  of  the  peace. 
The  5th  section  reserves  the  right  of  the  Archbishop  of  York,  the 
Bishop  of  Durham,  the  Bishop  of  Ely,  and  all  bodies  corpoiate, 
to  whom  the  King  had  granted,  or  who  otherwise  had,  the  power 
of  appointing  to  ue  offices  of  custos  rotulorum  or  of  clerk  of  the 
peace. 

Also  by  Stat  1  W.  &  M.  c.  21,  s.  5,  the  custos  rotulorum. 
or  other  person,  to  whom  of  right  it  doth  or  shall  belong  to  no* 
minate  or  appobt  the  clerk  of  the  peace  for  any  county,  &e.y 
shall  from  time  to  time,  when  the  office  shall  be  void,  nominate 
one  able  and  sufficient  person,  residing  in  the  said  county  &c., 
to  execute  the  same  by  himself  or  his  sufficient  deputy,  and  to 
take  and  receive  the  fees,  profits  and  perquisites  thereof,  for  so 
long  time  only  as  such  clerk  of  the  peace  shall  well  demean 
himself  in  his  said  office.  And  by  sect.  8,  the  person  so  ap- 
pointing shall  not  sell  the  place,  or  take  money  &c.  for  appoint- 
ing to  it,  under  a  certain  penalty ;  and  by  sect.  9  the  clerk  of  the 
peace  shall  make  oath  to  the  contrary.  See  the  form  of  tke  ap- 
pointment,  1  Bum,  D*Oy.  ^  W.  627. 

And  by  1  Will.  &  M.  c.  21,  s.  6,  if  any  clerk  of  the  peace 
shall  misdemean  himself  in  the  execution  of  his  said  office,  and 
thereupon  a  complaint  and  charge  in  writing  of  such  misde* 
meaner  shall  be  exhibited  against  him  to  the  justices  of  the  peace 
in  their  General  Quarter  Sessions,  it  shall  be  lawful  for  the  said 
justices,  or  the  major  part  of  them,  upon  examination  and  due 
proof  thereof,  openly  in  their  sadd  General  Quarter  Sessions,  to 
suspend  or  discharge  him  from  the  said  office ;  and  in  such  case 
the  custos  rotulorum  shall  appoint  another  able  and  sufficient 
person  to  the  office,  or  in  case  of  refusal  or  neglect  so  to  do,  the 

Justices  at  the  General  Quarter  Sessions  may  appoint  &c.    See 
2.  V.  Lloyd,  2  Str,  996.    R.  v.  Baines,  2  Salk,  680. 

The  cleik  of  the  peace,  though  appointed  by  the  custos  rotulo- 
rum, acts  as  clerk  to  the  Court  of  Quarter  Sessions ;  he  records 
all  their  proceedings,  calls  over  and  swears  the  grand  and  petty 
juries,  receives  Uie  bills  from  the  grand  jury,  arraigns  the  pri- 
soners, charges  the  jury  with  them,  receives  the  verdict,  taxes 
costs,  &c.  As  to  the  fees  of  the  clerk  of  the  peace ;  by  stat.  57 
Geo.  3,  C.91,  the  justices  of  the  peace  for  Kent  and  Lancaster, 
at  their  Annual  General  Sessions,  and  the  justices  of  the  peace 
for  every  other  county  &c.  at  their  General  Quarter  Sessions, 
shall  make  a  table  of  the  fees  to  be  taken  by  the  clerk  of  the 
peace,  subject  to  the  approbation  of  the  justices  of  the  peace  at 
the  next  sessions :  and  when  so  approved  of,  the  list  shall  be 
laid  before  the  justices  of  assize,  who  shall  ratify  and  confirm  the 
same,  either  as  already  settled,  or  with  such  alterations  &c.  as  to 
them  shall  seem  just  and  reasonable ;  and  ("by  sect.  2)  the  clerk 
of  the  peace  shall  not  demand  or  receive  other  fees^  under  a  p^* 
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aaltar  of  £5.  SeB  ttat.  10^  11  W.  3,  c.  23,  f.  7.  55  Geo.  9,  e. 
50.  £.¥.  WUUams,  3B.iiAbL  215.  it  ?.  HauUgrave,  IB.ic 
Aid.  312. 

No  derk  of  the  peace,  or  his  depaty,  shall  act  as  attom^  or 
agent  at  any  Geaoal  or  Qoaiter  Sessions  at  which  he  shall  act  as 
cwk  of  the  peace  or  depsty,  wider  penalty  of  £50.  22  Geo,  2, 
c.  46,  s.  14. 

Covmty  TreoiurorJ]  The  county  treasurer  is  an  officer  ap* 
poHitad  by  the  josdoes  of  the  peace  at  their  General  or  Quarter 
rWnaiMiSj  ror  the  purpose  of  receiving  tfie  sums  leried  for  county 
latesy  and  paying  the  sane  to  the  oiders  of  the  justices  in  Ses- 
suns.  See  12  Gto,  2,  e.  29,  i.6»  As  to  the  security  found  hy 
them,  eee  Farr  t.  HolUi,  9  B.  ^  C.  315.  R.  v.  Pattiton,  A  B.ff 
Adotfk.  9.  He  shall  account  before  the  justices  at  every  Gene- 
ral or  Quarter  Sessions,  12  Geo.  2,  e.  29,  s.  7->9,  and  shall 
publish  an  abstract  of  his  accounts  once  in  every  year.  55  Geo» 
3,  c.  51,  s.  IB.  The  instioes  at  Sessions  may  allow  him  such 
remuneration  as  they  shall  think  proper ;  see  55  0. 3,  c.  51,  s.  17, 
end  12  G.  2,  e.  29,  <•  12 ;  and  they  may  continue  him  in  his 
office,  or  remove  him  at  their  pleasure  and  appoint  another.  12 
G.  2,  e.  29,  <•  12. 

Sheriffs,  Constabies,  ife.']  The  prec^t  to  summon  the 
Sessions,  mentioned  ante,  p,  12.  requires  the  sheriff  to  make 
kooim  to  all  coroners,  kemrs  of  gaols  and  houses  of  correction, 
high  constables,  and  bailim  of  liberties  within  the  county,  that 
tb^  be  at  the  Sessions  at  the  time  appointed,  to  do  and  fulfil 
those  things  which  by  reason  of  their  offices  shall  be  to  be  done ; 
and  also  that  the  sheriff  himself  be  then  there,  to  do  and  execute 
those  things  which  belong  to  his  office ;  all  these  may  be  deemed 
officers  of  the  court.  The  sheriff,  by  himself  or  deputy,  must  at- 
tend there,  for  the  purpose  of  returning  jurors,  receiving  fines, 
&C. ;  the  gaoler  ana  keeper  of  the  house  of  correction,  to  bring 
up  Uieir  prisoners  for  tnal  &c.,  give  in  a  calendar  of  those  in 
toeir  custody,  and  receive  those  who  may  be  committed  to  thdr 
prisons  by  the  court.  The  constables  are  the  proper  officers  for 
keepiog  the  oouit,  attending  the  grand  jury,  waiting  on  the  petty 
juiy  ioc,  i  they  must  also  1m  in  attendance. 

Aitemiet.']  The  attomies  who  practise  at  Quarter  Sessions, 
although  not  required  to  be  specially  admitted  by  those  Courts, 
yet  they  may  be  deemed  officers  of  such  Courts  whilst  they  prac- 
tise thfore.  But  in  order  to  practise  as  an  attorney  at  Scions, 
the  party  must  be  admitted  as  such  in  one  of  the  superior  Courts 
a|  Westminster,  22  G.  2,  e.  46,  $.  12,  and  must  have  obtained 
his  annual  certificate,  in  the  same  manner  as  is  necessary  to 
enible  him  to  act  as  attorney  in  the  Courts  at  Westminster.    See 
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1  Arch,  Pr,  C.  P.  1  A,  ^c.  [5]  &c.  The  clerk  of  the  peace  cnr 
his  deputy  shall  not  act  as  attorney  at  Sessions,  as  has  been  al- 
ready mentioned,  ante,  p.  19. 

Officers  of  the  Court  in  Boroughs."]  The  town  clerk  shall  have 
the  charge  and  custody  of  the  records  of  the  borough,  and  be  re- 
sponsible for  the  same;  which  records  shall  be  kept  in  such 
place  as  the  council  from  time  to  time  shall  direct.  5  &  6  Wm, 
4,  e,  76,  s,  65.    See  Arch,  Corp,  Act,  92, 9. 

A  clerk  of  the  peace  shall  be  appointed  in  every  borough  to 
which  a  separate  Court  of  Quarter  Sessions  shall  be  granted ; 
**  the  council  of  any  such  borough  shall  appoint  a  fit  person  to 
be  clerk  of  the  peace  during  his  good  behaviour."  5^6  Wm, 
4,  c.  76,  s.  103.  He  shall  not  be  clerk  to  the  magistrates.  Id. 
s.  102.  He  shall  give  public  notice  of  the  time  and  place  of 
holding  every  Quarter  Sessions  of  the  Peace  for  the  borough,  ten 
days  at  least  before  the  holding  thereof,  and  shall,  seven  days  at 
least  before  the  holding  thereof,  cause  the  grand  and  petty  jurors 
to  be  summoned,  and  make  out  lists  of  such  jurors,  stating  their 
christian  and  surname,  places  of  abode  and  descriptions.  Id,  Si 
121.  His  other  duties  are  not  defined  by  the  Act,  but  it  may  be 
presumed  that  he  will  have  to  perform  all  those  other  duties,  in 
relation  to  the  borough,  which  a  clerk  of  the  peace  for  a  county 
performs  with  reference  to  his  county.  A  table  of  the  fees  to  be 
taken  by  the  clerk  of  the  peace  for  a  borough  shall  be  made  out 
by  the  council,  and  shall  be  submitted  to  and  confirmed  by  one 
of  the  principal  secretaries  of  state ;  and  until  such  confirmation, 
the  usual  fees  paid  to  the  clerk  of  the  peace  for  the  adjoining 
county  may  be  demanded.    Id.  s,  124. 

A  treasurer  (not  being  the  town  clerk  or  a  member  of  the 
council)  shall  be  appointed  every  year  by  the  council,  who  shall 
fix  his  salary  or  allowance,  and  take  such  security  for  the  due 
execution  of  his  office  as  they  shall  deem  proper.  Id.  s.  58. 
This  ma^  be  deemed  an  officer  of  the  Sessions,  as  part  of  his  duty 
consists  in  the  paying  of  money  to  the  order  of  the  Court.  See 
Id.«.  113,  59. 

A  sheriff  is  appointed  every  year  by  the  council  of  the  city  of 
Oxford,  town  of  Berwick-upon-Tweed,  and  all  cities  and  towns 
which  are  counties  of  themselves.  Id.  s.  61.  These  are  officers 
of  the  Court  of  Quarter  Sessions  of  their  respective  boroughs.  In 
all  other  cases  the  sheriff  of  the  county,  by  himself  or  deputy, 
must  attend. 

As  to  coroners,  see  Id,  s,  62,  63,  64. 

Besides  these  officers,  the  council  of  the  respective  boroughs 
shall  every  year  appoint  all  such  other  officers  as  have  been 
usually  appointed  m  such  boroughs,  and  as  they  may  dee^L  ne^ 
cessary,  and  may  fix  their  salaries  &c.    Id,  s.  58, 
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5.  Proeeedingt  of  the  Court  of  Quarter  Seuions  generally. 

Routine  of  ButinegsJ]     As  to  the  order  in  which  the  business 
is  to  be  taken,  the  practice  is  different  at  different  Courts  of  Quar- 
ter Sessions,  and  depends  very  much  upon  the  nature  and 
quantity  of  the  business  to  be  done.  Some  Courts  begin  with  the 
appeals,  others  with  the  trials  by  jury.    Most  Courts  of  Quarter 
Sessions,  however,  begin  with  the  appeals ;  and  if  there  be  a 
certainty  of  their  lasting  one  day  or  more,  the  grand  and  petty 
juries  are  summoned  for  the  day  next  after  that  on  which  the 
appeals  are  likely  to  terminate.    If,  on  the  other  hand,  the  ap- 
peals are  not  likely  to  occupy  an  entire  day,  the  jurors  are  of 
course  summoned  for  the  first  day  of  the  Sessions.    And  on  the 
day  for  which  the  jurors  are  summoned,  it  is  a  rule  with  nearly 
all  Courts  of  Quarter  Sessions,  to  commence  the  business  with 
the  criminal  trials,  and  to  continue  them  without  intermission 
from  day  to  day,  if  necessary,  until  that  part  of  the  business  of 
the  Sessions  is  completed ;  for  so  many  persons  are  attendant 
upon  criminal  trials,  as  jurors,  prosecutors,  witnesses,  &c.,  to 
many  of  whom,  engaged  in  business,  a  lengthened  attendance,  or 
indeed  an  attendance  at  all,  at  Sessions,  may  be  a  matter  of  se- 
rious inconvenience,  that  the  justices,  anxiously  endeavouring  to 
make  the  matter  as  little  irksome  to  them  as  possible,  after  the 
criminal  business  has  once  begun,  usually  postpone  all  the  other 
business  of  the  Sessions  until  after  that  has  been  fully  com- 
pleted.   Also,  in  fixing  upon  the  order  in  which  the  busmess  of 
the  Sessions  is  to  be  taken,  regard  must  be  had  to  the  prisoners, 
some  of  whom  may  possibly  be  innocent,  and  whose  imprison- 
ment therefore  ought  not  to  be  prolonged  one  instant  beyond 
what  is  unavoidably  necessary.    If,  however,  the  quantity  of 
business  of  all  kinds,  expected  to  come  before  the  Court,  be 
likely  to  occupy  more  time  than  is  usually  devoted  to  the  Ses- 
sions, it  will  in  that  case  be  incumbent  of  the  justices  to  take  the 
necessary  measures  for  dividing  the  Court,  m  the  manner  de- 
scribed in  the  next  paragraph. 

Dirition  of  the  Court,']  By  stat.  59  Geo.  3,  c.  28,  s.  1,  re- 
citing that  **  Courts  of  Quarter  Session,  by  reason  of  the  great 
increase  of  business  therein,  have  of  late  been  occupied  during 
many  days,  to  the  great  delay  of  suitors,  to  the  inconvenience  of 
witnesses  and  jurors,  and  to  the  increase  of  the  county  rates ;  and 
such  inconvenience  is  likely  to  continue,  unless  some  remedy  be 
provided  for  the  same :  And  whereas  it  would  tend  materially  to 
remedy  this  inconvenience  if  two  or  more  of  the  justices  attending 
the  Quarter  Sessions  should  be  enabled  to  sit  and  proceed  when 
occasion  should  so  require,  while  other  justices  should  proceed  in 


i-zs. .■: 


' 


^  "* 


.-     ^teUi'  '"^  IT 


-  -A« 


^^•» 


i    T  « 


/ 


ae    .mn: 


«  t     *Biea 


Proceeding*  in  Appeals*  25 

may  be  cnns-ezanuiied  by  the  appdlaot's  ooonBel,  and  re- 
examined by  the  oouiuel  for  the  respondents.  The  counsel 
for  the  appellant  next  addresses  the  Coort,  and  either  con- 
fioM  his  obseryations  to  the  respondents'  case  and  proofs,  in 
which  case  the  respondents'  counsel  has  no  right  to  reply ;  oi, 
after  observing  upon  the  respondents'  case  and  proofs,  he  may 
open  a  case  for  the  appellant,  and  adduce  evidence  and  witnesses 
in  support  of  it,  which  witnesses  may  be  cross-examined  by  the 
respondents'  counsel,  and  re-examined  by  the  counsel  for  the 
appellant.  The  respondents'  counsel  is  thereupon  entitled  to  the 
general  reply  ;  or  before  he  replies,  he  may  call  witnesses  to  dis- 
prove the  case  set  by  the  appellant,  in  which  case  the  appellant's 
counsel  has  a  right  again  to  address  the  Court,  (confining  his 
observations,  however,  to  the  testimony  of  the  witnesses  so  called 
by  the  respondents)  ;  and  then  the  respondents'  counsel  is  enti- 
^  to  a  general  reply  upon  the  whole  case.  1  Arch.  P.  L.  20, 
^1*  WWe,  upon  the  hearing  of  an  appeal  agamst  an  order  of 
removal,  the  counsel  for  the  appellants,  admitting  a  prim^  facie 
case  for  the  respondents,  opened  a  case  of  a  subsequent  settle- 
ment elsewhere,  and  proved  it;  the  counsel  for  the  respondents, 
instead  of  calling  witnesses  to  disprove  that  case,  and  then  re- 
V^J^,  replied  in  the  first  instance,  and  then  proposed  to  cail 
Witnesses :  but  the  Sessions  refused  to  allow  him  to  do  so,  and 
decided  the  case  for  the  appellants.  Upon  a  motion  for  a  man- 
damns  to  the  justices  to  enter  continuances  and  rehear  the  ap- 
peal, the  Court  of  King's  Bench  held,  that  as  the  appeal  was 
actnally  heard,  they  could  not  interfere,  unless  a  case  were 
stated  for  their  opinion  by  the  Sessions.    R.  v.  J  J.  of  Carnarvon, 

As  soon  as  the  case  has  thus  been  closed  on  both  sides,  the 
Cottrt  by  their  chairman,  or  in  boroughs  the  recorder,  deliver 
tbe  judgment,  and  either  confirm  the  order  &c.,  or  quash  it. 

proceedings  in  Criminal  Cases."]  As  this  subject  will  be  treated 
^'in  detail  hereafter,  a  very  short  statement  of  the  practice  of  the 
\^W.  of  Quarter  Sessions  in  trials  by  jury  will  be  sufficient  in 
^«  place. 

A^r  the  Court  has  been  opened,  by  the  cryer  making  procla- 
mation, as  is  already  mentioned,  antCt  p*  23,  the  clerk  of  the 
J*J5®.  after  calling  upon  the  sheriff  to  return  the  precept  to  him 
"ehvered,  and  which  is  returned  accordingly,  and  after  calling 
°ver  the  names  of  the  chief  constables,  bailiffs,  &c.,  then  calls 
*>id  swears  the  grand  jury.  The  usual  proclamation  against  vice 
I^Qd  profaneness  is  next  read  by  him,  and  then  the  chairman  of 
we  Court  charges  the  grand  jury.  After  the  charge  has  been 
J^hvered,  a  bill  or  bills  of  indictment,  on  which  the  witnesses 
oave  been  sworn,  are  delivered  to  the  grand  jury ;  they  there- 
upon retire  to  their  roomi  examine  the  witnesses  whose  names 
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the  dispatch  of  the  other  business  of  the  same  Court  :*'  it  is  en- 
acted, "  that  whenever  and  as  often  as  any  Court  of  Quaiter 
Sessions  or  General  Session  of  the  Peace  shaul  be  assembled  for 
the  dispatch  of  business  thereunto  belonging,  the  justices  then 
present  may,  on  the  first  day  of  their  being  so  assembled,  take 
into  their  consideration  the  state  of  the  business  likely  to  be 
brought  before  them  at  such  Quarter  Sessions  or  General  Ses- 
sion ;  and  if  it  shall  appear  to  them  that  such  business,  if  heard 
and  determined  by  the  whole  Court,  is  likely  to  occupy  more 
than  three  days,  including  the  day  of  their  being  so  assembled,  it 
shall  and  may  be  lawful  for  the  said  justices  to  appoint  two  or 
more  justices,  one  of  whom  shall  be  of  the  quorum,  to  sit  apart 
from  themselves  in  some  place  in  or  near  the  Court,  there  to  hear 
and  determine  such  business  as  shall  be  referred  to  them,  wbikt 
others  of  the  justices  are  at  the  same  time  proceeding  in  the  dis- 
patch of  the  other  business  of  the  same  Court;  and  that  the  pro- 
ceedings so  had  by  and  before  such  two  or  more  justices  so. 
sitting  apart,  shall  be  as  good  and  efiectual  in  the  law  to  all  in- 
tents and  purposes  as  if  the  same  were  had  befose  the  Court  as- 
sembled and  sitting  as  usual  in  its  ordinary  place  of  sitting,  md 
shall  be  enrolled  and  recorded  accordingly." 

By  sect.  2,  it  is  provided,  that,  "  when  two  or  more  justices 
shall  have  sat  apart  in  manner  before  directed  by  this  Act,  and 
orders,  rules,  and  regulations  shall  have  been  made  for  the  appor- 
tionment of  business,  such  orders,  rules,  and  regulations  snail 
remain  and  continue  in  force  as  long  as  shall  be  thought  expe- 
dient, without  the  necessity  of  renewing  such  orders,  rules,  and 
regulations  at  each  succeeding  Session,  to  the  intent  that  the 
tame  may  become  public  and  better  known  to  all  professional  and 
other  persons  engaged  in  or  in  any  maimer  interested  in  the  bu- 
siness of  such  Quarter  Session." 

And  by  sect.  3,  in  every  such  case  the  clerk  of  the  peace  or  his 
deputy  shall  appoint  *'  a  fit  and  sufiicient  person  to  record  the 
proceedings  so  had  before  the  justices  sitting  apart;  and  such 
proceedings  shall  be  delivered  over  to  the  clerk  of  the  peace  or 
his  deputy,  and  shall  be  equally  deemed  to  be  a  part  of  the  re- 
cords of  such  session,  as  if  the  same  proceedings  had  been 
recorded  by  the  clerk  of  the  peace  himself;  and  it  shall  be  law- 
ful for  the  justices  assembled  at  the  Quarter  Sessions  to  make  an 
order  upon  the  treasurer  of  the  county  to  pay  to  the  clerk  of  the 
peace  such  sum  or  sums  of  money  as  they  shall  deem  a  fit  and 
reasonable  remuneration  to  the  clerk  of  the  peace  for  such  pur- 
pose as  aforesaid ;  and  it  shall  be  lawful  for  such  justices  to  ap- 
point an  additional  cryer,  and  to  grant  him  such  remuneration' 
for  his  care  and  pains  as  they  shall  deem  reasonable,  whieh  shall 
in  like  manner  be  paid  by  the  treasurer  of  the  county." 

Of  course  what  is  here  said  as  to  the  divisioQ  of  the  Se8sion>. 
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C9JI  have  reference  only  to  the  Courts  of  Quarter  Session!  for 
counties  or  ridings,  and  perhaps  of  such  boroughs  as  are  not 
within  the  Corporation  Act. 

Proceedings  in  Appeals.']  The  appeals  must  be  entered  with 
the  clerk  of  the  peace ;  those  which  may  be  respited  until  the 
next  Sessions,  and  are  intended  to  be  so,  may  be  entered  at  any 
time  during  the  Sessions,  upon  a  motion  for  that  purpose  by 
counsel ;  but  in  those  which  are  not  only  to  be  entered,  but  tried 
also  at  the  same  Sessions,  the  entry  should  be  in  strictness  before 
the  sitting  of  the  Court,  and  most' Courts  of  Quarter  Sessions,  I 
believe,  require  it  to  be  so  ;  for  otherwise  the  justices,  upon  their 
assemfaJing,  cannot  be  aware  of  the  number  of  appeals  they  have 
to  try.  The  appeals  then  which  are  to  be  ttied,  are  either  those 
which  were  entered  at  the  last  Sessions,  and  respited  to  the  pre- 
sent Sessions,  or  those  which  were  entered  previously  to  the 
sitting  of  the  Court  at  these  Sessions ;  both  appear  in  the  book 
of  the  clerk  of  the  peace,  in  the  order  in  which  they  were 
entered. 

The  first  thiugdone  at  Sessions  is,  of  course,  to  open  the  Court. 
This  is  done  by  the  cryer  of  the  court  making  proclamation  in 
these  terms:  '*  Oyez,  Oyet,  Oyez,  all  tnanner  of  persons  who 
have  any  thing  to  do  at  the  General  IQuarter"]  Sessions  of  the 
Peace  for  this  county,  draw  near  and  give  your  attendance.** 

The  clerk  of  the  peace  then  calls  on  the  appeals  in  their  order, 
as  they  appear  entered  in  his  book.  If  the  parties  to  an  appeal 
do  not  appear,  by  themselves  or  counsel,  when  it  is  thus  called 
on,  the  Court  will  order  the  appeal  to  be  struck  out  of  the  list ; 
and  they  will  not  usually  allow  it  to  be  restored  to  it,  without 
the  consent  of  the  opposite  party,  or  a  very  strong  and  satisfactory 
statement  on  the  part  of  the  appellant,  supported  by  aifidavit,  or 
the  oath  of  witnesses  present,  accounting  for  his  absence.  If  the 
appellant  appear,  but  the  respondent  do  not,  then  upon  the  ap- 
pellant's proviog  the  service  of  the  notice  of  appeal,  &c.,  and  that 
appearing  to  be  regular,  the  Court  will  quash  the  order  or  con- 
viction  &c«  appealed  against ;  or  if  the  respondent  appear,  and 
the  appellant  do  not,  the  Court  will  confirm  such  order,  &c. 

If  both  parties  be  present  when  the  appeal  is  called  on,  but 
one  of  them,  by  reason  of  the  absence  of  witnesses  or  otherwise, 
be  not  ready  to  proceed,  he  may  apply  to  the  Court  to  postpone 
the  trial  until  the  next  Sessions ;  and  the  Court  may,  in  their 
discreUon«  grant  the  application,  if  they  will,  and  upon  such 
terms,  as  they  may  think  fair  and  reasonable.  Where,  upon  an 
appeal  asaioat  an  order  of  filiation  being  called  on  at  Sessions, 
the  appellant  applied  to  the  Court  to  postpone  the  trial;  upon  an 
affidavit  of  the  absence  of  a  material  witness,  and  'the  non-ap- 
pearance of  another  of  his  witnesses  on  being  called  upon  his 
subpoena;  the  Sessions  however  refused  the  application,  and 
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eoBfinneil  tbe  order.  Tbe  appeDant  tben  applied  to  the  Court 
of  King's  6«Dcli  lor  a  mandaniis  lo  tlie  jasnoes  to  bear  the  ap- 
peal ;  hat  the  Cooit  refiised  it,  saying  that  as  this  was  a  question 
pecnfiarly  for  the  Sessions,  thej  cwght  not  to  interfere.  Ex 
parte  Beeke,  ZB.if  Adoiph,  704.  Where,  npon  notice  of  appeal 
against  an  order  of  lemoval  being  duly  given,  both  parties  at- 
tended at  the  Sessions,  but  the  nppeal  was  not  entered,  up  to  a 
late  period  of  the  day,  and  then  the  appellants  moved  tnat  it 
might  be  entered  and  adjourned,  on  an  aflSdavit  stating  the  ab- 
sence of  a  material  witness.  The  Sessions,  however,  refused  to 
allow  this,  unless  the  appellants  would  pay  the  respondents  the 
costs  of  the  day ;  which  the  a|^llants  declined  domg,  and  the 
appeal  accwdingly  was  not  entered.  The  appellants  Uiereupon 
afterwards  applml  to  the  Court  of  King's  Bench  for  a  mandamus 
to  the  justices,  to  enter  continuances  and  hear  the  appeal :  but 
the  Court  refused  it,  saying  that  as  the  appellants  declined  paying 
the  costs  of  the  day,  the  justices  had  exercised  a  very  proper  dis- 
cretion in  refusing  the  adjournment.  R.  v.  JJ,  «f  Monmouth' 
skire,  1  B.  4  Adolph,  895. 

If  both  parties  be  present,  and  ready  to  proceed  with  the  ap- 
peal, the  respondent,  who  in  most  cases  has  to  begin,  (as  we 
shall  see  hereafter,  when  we  come  to  consider  the  practice  bf'lthe 
Sessions  in  particular  cases  of  appeal),  may.  in  strictness,  require 
tbe  appellant  to  prove  the  service  of  his  notice  of  appeal,  before 
tbe  respondent  opens  his  case  to  the  Court ;  for  unless  notice  of 
appeal  has  been  given,  the  Court  have  no  jurisdiction  to  try  the 
appeal'  2  NoL  P.  L.  439.  This  however,  in  practice,  is  seldom 
done ;  but  as  it  may  be  done,  appellants  should  take  care  to  come 
prepared  with  the  proof.  Where,  upon  an  appeal  against  a  rate 
Doing  called  on  at  Sessions,  and  the  appellant  being  then  ready 
to  prove  his  notice  and  proceed  with  the  case,  the  respondents 
applied  to  put  off  the  trial  until  tbe  next  Sessions,  which  appli- 
cation was  granted  on  payment  of  costs,  and  the  respondents' 
counsel  thereupon  handed  a  copy  of  tbe  notice  of  appeal  to  the 
clerk  of  the  peace,  to  enable  him  to  draw  up  the  order ;  at  the 
next  Sessions  both  parties  appeared,  but  the  respondents  ob- 
jected to  tbe  appeal  being  heard  until  the  appellant  6rst  proved 
service  of  the  original  notice  of  appeal,  and  he  not  being  pre- 
pared to  do  so,  the  Sessions  confirmed  the  rate.  But  upon  an 
application  to  the  Court  of  King's  Bench  for  a  mandamus  to  the 
justices  to  enter  continuances  and  try  the  appeal,  the  Court 
granted  it,  holding  that,  as  the  respondents  had  acted  upon  the 
notice,  so  as  to  render  any  further  proof  of  it  unnecessary,  the 
justices  ought  to  have  heard  the  appeal.  JR.  v.  JJ,  of  Hert- 
fordihire,  4  J3.  ^  Ad.  561. 

Upon  the  notice  being  proved,  or  proof  of  it  not  being  required, 
tbe  counsel  for  the  respondents  states  his  case  to  the  Court,  and 
adduces  evidence  and  witnesses  to  prove  it;  which  witnesses 
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may  be  cross-examined  by  the  appellant's  counsel,  and  re- 
examined by  the  counsel  for  the  respondents.  The  counsel 
for  the  appellant  next  addresses  the  Court,  and  either  con- 
fines his  observations  to  the  respondents*  case  and  proofs,  in 
-which  case  the  respondents'  counsel  has  no  right  to  reply ;  or, 
after  observing  upon  the  respondents'  case  and  proofs,  he  may 
open  a  case  for  the  appellant,  and  adduce  evidence  and  witnesses 
in  support  of  it,  which  witnesses  may  be  cross-examined  by  the 
respondents'  counsel,  and  re-examined  by  the  counsel  for  the 
appellant.  The  respondents'  counsel  is  thereupon  entitled  to  the 
general  reply  ;  or  before  he  replies,  he  may  call  witnesses  to  dis- 
prove the  case  set  by  the  appellant,  in  which  case  the  appellant's 
oonnsel  has  a  right  again  to  address  the  Court,  (confining  his 
observations,  however,  to  the  testimony  of  the  witnesses  so  called 
by  the  respondents)  ;  and  then  the  respondents'  counsel  is  enti- 
tled to  a  general  reply  upon  the  whole  case.  1  Arch,  P.  L,  20, 
21.  Where,  upon  the  hearing  of  an  appeal  against  an  order  of 
removal,  the  counsel  for  the  appellants,  admitting  a  prim&  facie 
case  for  the  respondents,  opened  a  case  of  a  subsequent  settle  • 
ment  elsewhere,  and  proved  it ;  the  counsel  for  the  respondents, 
instead  of  calling  witnesses  to  disprove  that  case,  and  then  re- 
plying, replied  in  the  first  instance,  and  then  proposed  to  call 
witnesses :  but  the  Sessions  refused  to  allow  him  to  do  so,  and 
decided  the  case  for  the  appellants.  Upon  a  motion  for  a  man- 
damus to  the  justices  to  enter  continuances  and  rehear  the  ap- 
peal, the  Court  of  King's  Bench  held,  that  as  the  appeal  was 
actually  heard,  they  could  not  interfere,  unless  a  case  were 
stated  for  their  opinion  by  the  Sessions.  jR.  v.  J  J.  of  Carnarvon, 
4  5.^  Aid.  86. 

As  soon  as  the  case  has  thus  been  closed  on  both  sides,  the 
Court  by  their  chairman,  or  in  boroughs  the  recorder,  deliver 
the  judgment,  and  either  confirm  the  order  &c.,  or  quash  it. 

Proceedings  in  Criminal  Cases."]  As  this  subject  will  be  treated 
of  in  detail  hereafter,  a  very  short  statement  of  the  practice  of  the 
Court  of  Quarter  Sessions  in  trials  by  jury  will  be  sufficient  in 
this  place. 

After  the  Court  has  been  opened,  by  the  cryer  making  procla- 
mation, as  is  already  mentioned,  ante,  p.  23,  the  clerk  of  the 
peace,  after  calling  upon  the  sheriff  to  return  the  precept  to  him 
delivered,  and  which  is  returned  accordingly,  and  after  calling 
over  the  names  of  the  chief  constables,  bailiffs,  &c.,  then  calls 
and  swears  the  grand  jury.  The  usual  proclamation  against  vice 
and  profaneness  is  next  read  by  him,  and  then  the  chairman  of 
the  Court  charges  the  grand  jury.  After  the  charge  has  been 
delivered,  a  bill  or  bills  of  indictment,  on  which  the  witnesses 
have  t>een  sworn,  are  delivered  to  the  grand  jury ;  they  there- 
upon retire  to  their  room,  examine  the  witnesses  whose  names 
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an  indontd  upon  0uh  kUl,  and  ntam  into  'Conrt^wiii  smii 
Ulls  iM  tkey  have  fnramwwd,  havuig  indoraed  upcm  Hmn  te 
words  **  A  true  bill/' at  **  Net  a  true  bill/'  accoidhiig  as  thev 
find  or  igaoie  Uiem.  Other  bilk  aie  then  deliverad  to  them,  sbbL 
80  from  time  to  time,  until  all  the  bunmeB  to  be  done  by  :te 
gzand  jury  has  been  in  like  manner  diqpiosed  of  by  them;  wl 
they  are  then  discharged  by  the  ehaimian. 

Whilst  the  grand  jury  aie  engaged  with  the  first  bill  or  faiUa 
delivered  to  them,  the  clerk  of  the  peace  calls  over  the  names  of 
the  common  jury,  and  the  first  twelire,  who  answer  to  their  names, 
go  into  the  jury  box.  And  as  soon  as  the  grand  jniy  xetom  a 
bill  of  indictment  indorsed  "  A  true  bill,"  the  prisoner,  agamst 
whom  the  bill  is  found,  is  then  placed  at  the  bar,  and  arraigned 
npoo.it,  and  he  pleads  either  guilty  or  not  guilty.  If  he  ^ead 
|;uilty,  of  course  all  that  then  remains  to  complete  the  proceed- 
ing, is  the  judgment  of  the  Court  upon  him.  But  if  be  plead  not 
guilty,  the  jury  are  then  sworn,  (the  prisoner,  in  the  case  of 
felony,  being  previously  told  that  he  may  challenge  tiiem  or  aiqf 
of  them  before  they  are  sworn) ;  the  clerk  of  the  peace  then 
charges  the  jury  with  the  prisoner,  by  reading  over  to  them  the 
indictment,  plea,  &c.  The  counsel  for  the  prosecution  next  states 
the  case  to  the  jury,  and  calls  the  witnesses  to  prove  it ;  which 
witnesses  may  be  cross-examined  by  the  prisoner  or  his  counsel* 
and  le-examined  by  the  counsel  for  the  prosecution.  The  pri- 
soner or  (in  cases  of  misdemeanor)  his  counsel  may  then  address 
the  jury  in  his  defence,  and  may  call  his  witnesses  to  prove  it, 
which  witnesses  may  be  cross-examined  by  the  counsel  for  the 
prosecution,  and  re-examined  by  the  pisoner  or  his  counsel ;  or 
ne  may  call  witnesses  to  character,  and  it  is  not  usual  in  practice 
to  cross-examine  them,  except  under  very  peculiar  circumstances. 
If ,  in  a  case  of  misdemeanor,  the  defendant  call  witnesses  to 
prove  facts,  the  counsel  for  the  prosecution  is  entitled  to  the 
general  reply. 

When  the  case  is  closed  on  both  sides,  the  chairman,  or  in 
boroughs  the  recorder,  sums  up  the  evidence  to  the  jury,  who, 
after  deliberating  upon  the  case,  return  their  verdict  of  *<  guilty" 
or  *'  not  guilty"  to  the  clerk  of  the  peace,  who  records  it  accord- 
ingly. If  the  {prisoner  be  acquitted,  the  Court  will  order  him  to 
be  discharged  either  then  or  at  the  end  of  the  sessions;  but  if 
found  guilty,  the  chairman  or  recorder  delivers  the  judgment  of 
the  Court,  by  passing  sentence  upon  him.  In  some  Courts  of 
Quarter  Sessions,  sentence  is  thus  passed  upon  each  prisoner, 
immediately  after  he  is  convicted ;  in  others,  at  the  end  of  each 
day,  on  all  the  prisoners  who  on  that  day  have  been  convicted ; 
and  in  others,  not  until  the  end  of  the  sessions,  when  sentence 
will  be  passed  upon  all  the  prisoners  who  have  been  convicted 
dunng  the  sessions* 


CMeDyd.  Xf 


iqf  ih0  Smmt,  hmopumtkwUtJ]  C— iwnpli  of  tig 
CoHit  of  Qouter  Sesaaaat,  inch  as  abue  Of  eoDlenptiMyiis  ^vonk 
of  it4ir  any  of  its  members,  if  ccmmitted  io  the  fiuseof  theCoait, 
may  be.punished  in.a sMPmaiy  ma—er ;  thatistoaay,  tbeConxt 
»ay  Older  aoy  of  its  baili&  to  take  the  paity  into  custody,  and 
woay  ovder  him  to  be  drtainfd  ia  prison  for  a  leasenable  time,  as  a 

Snithmpwt  lor  bis  oontenpL  See  2  Hmuk,  c.  1. «.  16.  e.22.  s.  1. 
,  any  riotous,  noisy,  or  indeeentcondact  in  Coort,  ral<»niyi<^  ^ 
iaCnrapt  the  bosiness  of  the  Court,  or  to  bring  its  pnoeedings 
into  disrepute,  may  be  treated  in  ^e  same  way  as  oontempts. 
Where,  in  an  action  for  fadse  imprisonment  by  a  woman  against  a 
■lagistiate,  it  appeared  that  the  plaintiff  haviag  obtained  a  war- 
ant  for  an  assault  against  some  other  person,  which  was  not 
executed,  called  upon  the  defendant,  a  magistrate,  upon  the  sub- 
ject; and  he  b^g  engaged  upon  other  business  in  his  private 
office  at  the  time,  she  Avoed  her  way  into  his  room,  behaved 
there  with  great  indecency,  making  a  great  noise,  and  insisting 
on  her  business  being  attended  to ;  the  defendant  desired  her  to 
be  quiet,  and  threatened  to  commit  her  unless  she  altered  her 
conduct ;  but  she  still  persisting,  he  conunitted  her  to  Bridewell, 
where  she  remained  taro  months.  Lord  Kenyon,  C.  J.  expressed 
some  doubt  whether  a  magistrate,  "  not  sitting  as  a  chairman  of 
a  0>urt,  but  at  his  private  office,"  could  commit  for  a  contempt ; 
but  thinking  it  a  matter  fit  to  be  seriously  considered  and  de- 
termined by  the  whole  Court,  he  directed  a  verdict  for  the  plain- 
tiff, subject  to  the  opinion  of  the  Court  upon  the  point.  The 
case  seems  }o  have  been  afterwards  argued,  but  no  judgment 
was  delivered.  Patit  v.  Addingtou,  Peake  R.  87.  See  R.  v. 
EUers,  I  Wilf.  222.  Bat  for  contemptuous  words  by  one  of  the 
justices  of  the  Court  to  another,  the  party,  it  seems,  is  not 
punishable.    2  Hawkm  c.  8.  «•  46. 

Contempts  of  the  Court,  such  as  disobedience  of  its  lawful 
orders,  libels  upon  its  administration  of  justice,  or  the  like,  com- 
mitted, not  in  the  face  of  the  Court,  but  out  of  Court,  are 
punishable,  not  in  a  summary  way  as  contempts  committed  in 
the  face  of  the  Court,  but  as  misdemeanors  at  common  law,  upon 
indictment,  by  fine  or  imprisonment,  or  both.  Where  upon  the 
trial  of  an  information,  filed  by  the  Attorney-General  agamst  the 
proprietor  of  a  newspaper,  for  a  libel  on  a  judge  and  jury,  before 
whom  the  captain  of  a  merchant  ship  had  been  tried  for  murder  and 
acquitted,  the  libel  affirming  that  ue  prisoner  had  murdered  one 
of  his  ciew,  and  in  a  gross  and  abusive  style  censured  the  judge 
and  jury  for  acquitting  him :  it  was  contended,  on  the  part  of  the 
defendants,  that  every  one  has  a  right  to  canvass  the  proceedings 
of  Courts  of  Justice,  and  that  the  article  complained  of  was  a  fair 
eiercise  of  that  right.  Grose,  J.  said  it  certainly  was  lawful,  with 
deo^Qcy  and  candour,  to  discuss  the  propriety  of  the  verdict  of  a 
jury  or' the  decisions  of  a  judge  i  and  if  the  defendant  should  be 

c2 


28  Busmeu  of  tie  ScMtionSj  gcneraUy. 

thought  to  have  done  no  more  in  this  instance,  he  wonld  be  enti- 
tled to  an  aoqnittal ;  hat,  on  the  contraiy,  he  had  transgrrased 
the  law,  and  onght  to  he  convicted,  if  the  extracts  from  the 
newspaper  set  oat  in  the  information  contained  no  reasoning  or 
discussion,  bat  only  declamation  and  invective,  and  were  written, 
not  with  a  view  to  elucidate  the  truth,  but  to  injare  the  character 
of  individuals,  and  to  bring  into  hatred  and  contempt  the  admi- 
nistration of  justice  in  the  country.    The  defendant  was  found 
guilty  on  this  and  a  similar  information,  and  sentenced  to  three 
years  imprisonment.    H.  v.  White,  1  Camp,  359.  and  tee  A.  t. 
Watson,  2  T.  R.  199.    Bat  words  spoken  of  a  magistrate,  in  his 
absence,  are  not  the  subject  of  an  indictment    fi.  v.  Weltje,  2 
Camp.  142.  R.  v.  WrighUon,  2  Salk.  698.  R,  v.  Pocock,  2  Sir. 
1167. 

When,  haw,  and  to  vthat  Time  the  Court  may  he  adjoumedj]  If 
the  Sessions  last  more  than  one  day,  they  must  be  adjoumeid  to 
another,  and  so  on  until  the  business  is  finished ;  if  there  be  no 
adjournment,  the  Sessions  are  at  an  end,  and  the  justices  cannot 
afterwards  legally  proceed  with  the  business.  Thus,  where  an 
appeal  was  entered  at  the  General  Quarter  Sessions  for  Suffolk, 
held  on  the  7th  April,  and  the  Sessions  were  then  adjourned  to 
the  9th  April  at  Woodbridge,  but  nothing  could  be  done  for  want 
of  a  sufficient  number  of  justices;  on  the  llth  April  a  Sessions 
was  holden  at  Ipswich,  and  adjourned  to  the  14th  at  Buiy, 
where  the  appeal  was  determined.  But  this  was  holden  to  be 
wrong ;  there  being  no  adjournment  of  the  Sessions  from  the  9th 
to  the  llth  April,  the  Sessions  had  no  jurisdiction  when  they 
determined  the  appeal.  R.  v.  PoUtead,  2  Str,  1262.  See  also 
R,  V.  Hadingham,  Burr.  S.  C.  112.  So,  where  it  appeared  that 
the  Sessions  for  the  county  of  Lincoln  were  holden  on  the  9th 
January  at  Kirton,  and  then  adjourned  to  the  llth  at  Caistor, 
where  however  they  were  not  holden  ;  on  the  13th  the  Sessions 
were  holden,  without  adjournment,  at  Horncastle,  where  an 
appeal  was  heard,  and  an  order  of  removal  quashed.  But  the 
Court,  upon  application,  quashed  the  order  of  Sessions,  holding 
that  after  the  Quarter  Sessions  for  the  county  holden  at  Kirton,  no 
other  Sessions  could  have  been  holden  in  the  same  quarter  but  by 
adjournment ;  the  justices  therefore  had  no  authority  to  try  the 
appeal,  or  quash  the  order.  R.  v.  West  Torrington,  Burr,  S,  C, 
293.  As  to  this  latter  decision,  there  can  be  no  doubt  of  its 
propriety  in  point  of  law  ;  but  the  reason  given  for  it  is  not 
exactly  correct,  and  may  possibly  be  a  mistake  of  the  reporter  : 
for  it  is  well  understood  now,  that  according  to  the  fair  con- 
struction of  the  statutes  upon  the  subject,  the  justices  may  hold  a 
General  Sessions  and  a  Quarter  Sessions  during  the  same  quarter ; 
see  ante,  p.  16  ;  but  to  enable  them  to  hold  the  second  Sessions, 
without  adjournment,  there  must  be  a  new  precept  issued  to  the 
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sheriff  to  snmmoiis  the  sheriff,  new  summons  to  the  jurors,  con- 
stables, &c.  &c.,  which  was  not  so  in  the  case  above-mentioned. 

In  counties,  the  adjounmient  must  be  by  two  justices,  at  the 
least ;  for  it  is  laid  down,  that  if  there  be  not  iustices  enough 
present  io  hold  a  Sessions,  there  are  not  enough  to  adjourn  it 
legally ;  and  if  in  such  a  case  the  Sessions  were  actually  ad- 
jonmed,  every  act  done  at  such  adjourned  SeMions  would  be 
void.  12.  T.  WestringUm,  2  A>(t,  981.  In  boroughs  within  the 
Corporation  Act,  the  adjournment  is  by  the  recorder  or  his  de- 
puty ;  and  in  their  absence  it  may  be  by  the  mayor.  5^6 
W.  4,  e.  76,  s.  106.  The  adjournment  is  made  by  proclamation 
by  the  oyer  of  the  Court,  thus :  "  Oyet,  Oya,  Oyet,  AU  manner 
ofpenons  who  have  any  thing  further  to  do  at  the  General  Quarter 
Seisums  of  the  Feaee  for  <Sts  county,  let  them  depart  hence,  and 

give  their  attendance  at  ["  this  place"  or  "  at in  this  county,"1 

an  ["  the  marrow"  or  "  Tuetday  the  3d  day  of  April  instant,"  as 
iSh&  case  may  be]  "  at  [nine']  rf  ffte  clock  in  the  forenoon*  God 
wave  the  King  aiA  this  honourable  Bench"  The  clerk  of  the  peace 
makes  a  minute  of  the  adionmment  in  his  book  accordingly. 

The  Sesaons  may  be  thus  adjourned,  either  until  the  next  day, 
or  to  any  other  day  before  that  on  which  the  next  Quarter  Sessions 
are  to  be  holden.  See  2  Str.  832,  865.  Thurston  ▼.  Slatford, 
Xjutw.  911.  Unfield  v.  Battle,  2  Salk.  605.  Where  an  indict* 
nent  was  found  against  a  constable,  for  not  obeying  a  justice's 
order,  at  the  Epiphany  Sessions,  and  the  defendant  was  after- 
wards tried,  convicted,  and  sentenced  at  an  adjournment  of  those 
Sesdons  holden  on  the  3d  May,  (which  was  after  the  Easter 
Quarter  Sessions  had  begun) :  upon  error  brought,  the  Court 
reversed  the  judgment,  on  the  ground  that  the  Court  of  Quarter 
Sessions  have  no  authority  by  law  to  adjourn  to  a  day  beyond 
that  on  which  the  next  Sessions  are  to  be  holden.  22.  v.  Grince, 
T.  4  G.  1.  19  Ftn.  Ab.  358.  It  has  therefore  heen  holden,  that 
instating  the  style  of  an  adjourned  Sessions,  in  the  caption  of  an 
indictment,  order  of  Sessions,  or  the  like,  it  is  not  su£Bcient  to  say 
'  at  such  a  Sessions  holden  by  adjournment  on  such  a  day,'  but 
the  holding  of  the  original  Sessions,  and  the  day  on  which  it  was 
bolden,  must  be  set  forth,  and  that  it  was  continued  from  thence 
to  such  further  time  by  adjournment,  in  order  to  show  that  no 
other  Sessions  had  intervened ;  and  for  this  defect,  in  one  case, 
judgment  upon  an  indictment  was  arrested,  and  in  another  an 
indictment  was  quashed ;  R.  v.  Fuher,  R,  v.  Saunders,  2  Str, 
865 ;  and  in  another,  an  order  of  Sessions  was  quashed.  iSt, 
Michael  Coslany  v.  Ipswich,  2  Str.  831. 

Where  an  application  was  made  to  a  Court  of  Quarter  Ses- 
nons  under  a  particular  act  of  parliament,  and  the  Sessions  then 
entertained  it,  but  adjourned  the  consideration  of  it  to  a  future 
day  certain,  before  which  day  the  act  of  parliament  was  repealed ; 
-the  Court  of  King's  Bench  held  that  the  jurisdiction  of  the  Ses- 
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sion&  was  Uiereby  deteraunedy  aod  tbat  they  tsonld  not  pracasii 
any  further  in  the  matter.    B.  y^  JJ^  of  Londom,  3  Bum  14fiC& 


6.  DeeisUms  <ff  th$  Setsumf  in  what  Cases,  and  how  revised. 

By  Writ  o^  Error.']  After  judsineBt  given  against  a<defeniaB^ 
upon  an  indictment  at  Sessions^  if  the  indictment  be  bad  in  snb*- 
stance,  or  the  judgment  be  erroneous,  or  any  olher  defect  insab* 
stance  appear  upon  the  face  of  the  record,  the  defendant  may. 
have  the  judgment  reversed  hj  writ  of  error ;  or  where  his  pro«- 
perty,  resii  or  personal,  is  forfeited  by  the  judgment,  the  writ  oft 
error  may  be  brought  sifter  thedeath  of  the  defendant,  by  his  heir 
or  personal  representative  respectively.   See  2  Bar.  Abr,  ErroTg.. 
At  1,2.    And  in  ordinary  cases,  it  is  the  only  way  in  which  the- 
judgment  can  be  reversed.    Rice's  ease,  Gro.  Joe.  404.    B.  v* 
J  J.  of  W.R.  Y&rkshire,  7  T.  B.  467.     9  Vin.  Abr.  Error,  D* 
But  if  the  judgment  be  given  by  persons  who  have  no  jurisdictioiL 
in  the  matter,  as  where  a  commission  authorizes-  an  indictment- 
to  be  taken  before  A,  B,  C,  and  twelve  others,  and  by  coloui 
thjereof  the  commissioners  proceed  on  an  indictment  taken  befevec: 
eie^ht  persons  only,  there  the  books  say  that  the  judgment- may  be- 
falsified,  by  shewing  the  special  matter,  without  writ  of  error, 
bttiause  it  is  void;  3  Inst.  231.    2  Hawk,  o,  50,  s.  3.    4  BU 
Com.  390,  391 ;  which  appears  to  me  to  mean,  that  up(m  the  re^ 
cord  being  brought  before  the  Court  of  King's  Bench  by  eertio^ 
Tori,  that  Court,  upon  a  statement  of  the  special  matter;  ob^ 
affidavit,  uncontradicted,  will  reverse  the  judgment*    Or,  if  sods, 
matter  appear  upon  the  face  of  the  record,  the  judgment  may  b« 
leversed  upon  writ  of  &nou  2  Bac  Abr,  Error,  A*  1. 

But  judgment  must  have  been  given,  otherwise  a  writ  of  emr 
will  not  lie.  And  therefore  formerly,  when  a  man  was  indicted 
for  felony  and  found  guilty,  and  he  prayed  his  clergy,  which  wa»' 
allowed  to  him,  he  could  not  afterwards  have  a  writ  of  error ;  for 
he.  was  convicted  only,  not  attainted.  Long*s  case,  Cro.  Eiiu 
489.  2  Bac.  Abr,  Error,  A.  2.  Vin,  Abr,  Error,  C 

And  the  judgment  must  have  been  upon  an  indiotmoit;  fornor^ 
writ  of  error  will  lie  upon  a  mere  summary  conviction ;  ifnon*. 
Vent.  33.  Anon,  Id.  171.  Berrt^'soase,  2  Jon.  167.  Vin,  Abn, 
Error,  D.  2  Bac. Abr.  Error,  A.;  not  even  upon  a  oonviotioiiF. 
of  forcible  entry  by  justices  of  the  pcaxse  upon. view;  Anon,.  Veut*. 
171 ;  nor  in  any  other  case* 

And  it  roust  be  a  judgment  against  the  defendant ;  3  hut,  214b. 
2  Bac.  Abr.  Error,  A,  1 ;  for  there  is  no  instance  of  error  being 
brought  upon  a  ju^ment  for  a  defendantafter  an  acquittal. 

There  seem  to  be  two  modes  of  proceeding,  eitho-  of  whtchthsr 
narty  may  adopt  at  hie  option :  he  may  faring  the.  writ  of  enav- 
directed.to  the  justioest  and  have  tbanconizetunifld.to.tfanG«alt 
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oC  Sag's  Beiieli  wider  and  byvirtae  of  it ;  or  he  may  iMveHn 
lecoid  removed  into  the  Coirt  of  King's  Bcneh  liy  ontiorort*  uhI 
Iben  bnng  a  writ  of  error  Mrom  iwiu  upon  it.  £•  v.  FoxUhf,  1 
aWk266»  3  Com.  Dig.  Error,  B. 

Before  a  writ  of  enor  in  a  criminai  can,  however,  is  sned  out; 
&e  attorney  genera] 's^t  for  it  most  first  be  obtained.  This  ia 
gnatad  »  a  matter  of  eooiae  in  nusdoneanars,  upon  sufficient 
canoa  being  shewn  for  it ;  but  in  cases  at  felony,  it  is  graDted 
mi^exgraHA.  4BL  Com.  392.  iSm  Com.  Dig.  Error,  A.  Eq. 
Ca,Jbr,  4X4.  Gargmvo's  eau,  RdU»  Hop.  175.  Fin.  Ahr.  Enw^ 
M.  The  writ  is  tiwn  sued  out  in  the  ordinary  way  with  the  oniw 
•itor,  the  fiat  being  his  warrant  to  do  so.  It  is  then  delivered  to 
Ibe  dezk  of  the  peace,  and  he  immediately  makes  np  the  raeoid 
on  parchment  in  this  foim,  beginning  with  the  caption  of  the  i»> 
dictment^  time: 

"  BmhMre  to  wit:  At  ihs  General  Qumrter  Smimu  of  t*s 

Peace  holden  at ,  m  and  for  the  said  county,  on  the day 

tf  ,  «»  tker  —  year  rf  the  reign  of  ow  tovereign  lord 

Williean  the  Pemrth,  hy  the  graoe  of  God  of  the  United  Kingdom 
ef  Great  Britain  amd  IreUmd  King,  defender  of  the  faith,  before 
jBL  B.  aaed  H.  B.  et^iretf  and  oArnn  their  osioeiatef,  juttiem  of 
mtr  Maid  Lord  the  King,  amgned  to  keep  the  peace  in  the  mid 
emmty,  and  tiUo  to  hear  and  determine  ditftre  felonies,  treepmsee^ 
mod  other  iiiiiihaMimort  in  the  send  county  committed,  hy  the  oaA 
ef  twelve  gped  and  latrful  men  of  the  eounty  aforesaid,  sworn 
emd  eharged  to  infuire  for  owr  said  Lord  the  King  and  for  the 
My  ef  the  amwty  qfwesaid,  it  is  presented  that  [^A.  B,  late  of 
■  in  ike  county  aforesaid,  yeeman,"  &c.  continuing  the  iu- 
dictmentto  the  end*  And  then  in  cenlimiation,  thua :]  **  And 
<jbe  end  A.  B. forthwith  being  ashed  coneeming  thepremism  in  the 
end  iniietment  above  laid  to  hie  charge,  haw  he  will  acquit  himmlf 
Ikereef,  saiA  Ihai  he  is  net  guilty  ihtreef,  and  of  this  he  puts  hia^ 
a^wpon  the  coumtry,  ^o»  Amd  W,  S.  clerk  tf  the  peace  for  the 
emd  eouesty,  who  proseiutet  fir  our  mid  Lord  the  King  in  this 
Me^  doth  the  /tie.  Therefore  ihe  sheriff  is  cammmnded  that  he 
aaewo  to  come  taimeditfteiy  ^ore  the  saidjusticm  Sje.  twelve  Sfc  by 
«hMi  ^e^  and  who  neither  ^,  to  reeogniteSi^e.  beeanue  ae  weU  SfCm 
And  tie  jwrore  of  the  seid  jury  by  thosaid  sheriff  in.  this  behaff 
Uei,  to  wit"  [hare  naaoe  die  jurors]  ** being  called,  new 
«ifto  being  chosen,  tried  and  sworn  to  speak  the  truth  of  ami 
_  the  pnmite»t  upon  their  oath  say  that  the  mid  A*  B.  is 
guilty  of  the  Ipmmises,"  or  in  cases  of  ii^ny,  "  of  thofslony^  in 


aoid  tadieCoMBit  ufceas  laid  to  his  choree,  in  manner  and  form 


ne  fty  t&e  jMdtndietnent  if  aboeaswppoeed  againsi  him 
mpen  all  and  singular  the  premises  being'  seen,  and.  by  the  seid 
jeutieee  herefiUly  understood^  it  is  consishred  by  the  Court,  here 
Ifte^tilhK  jnid  A*  B.,for  the  offenae  efcresaid^  bo  [vwepriMomsd  amd 
IttptM  hatrd  IshsiT  in.  tkm  hatue  of  eorreedonfor  ihooemWtyefeom^ 
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aaid,  at  — —  in  the  taid  county,  for  the  tpaee  of  iix  calendar 
months,**  or  as  the  sentence  may  be.] 

It  is  not  necessary  to  set  oat  the  names  of  the  grand  jurors  in 
the  caption  of  the  indictment ;  it  is  suflScient  to  say  "  twelve  good 
and  lawful  men  of  the  county**  &c.  as  in  the  above  form.  Aylett 
y.  R,,  in  error,  3  Bro.  Pari,  C.  529. 

Having  thus  engrossed  the  record  pn  parchment,  let  the  clerk 
of  the  peace  indorse  upon  the  writ  of  error  the  following  return  : 
**  The  record  and  proceedings,  whereof  mention  is  mthin  mad^, 
appear  in  a  certain  schedule  to  this  writ  annexed.  The  answer  cf 
the  justices  toithin  named.**  Or  it  may  be  in  a  similar  form  to 
the  return  to  a  certiorari,  given  post,  p.  45.  Let  the  record  be 
then  annexed  to  the  writ,  and  transmitted  to  the  Crown  Office 
of  the  Court  of  King's  Bench  in  London. 

As  to  the  proceedings  in  the  Court  above,  upon  the  writ  of 
enor,  it  is  beside  the  purpose  of  this  little  work  to  treat  of  them. 

By  Certiorari,"]  The  writ  of  certiorari  is  a  writ  issuing  firom. 
the  crown  side  of  the  Court  of  King's  Bench,  directed  to  the  jus* 
tices  at  Sessions,  justices  of  the  peace,  or  the  judges  of  inferior 
courts,  requiring  them  to  certify  to  that  Court  some  indictment, 
conviction,  order  of  Sessions,  oider  of  justices,  or  other  matter  of 
a  judicial  nature  (See  1  Bum  /.,  byV.S^W.  536.)  depending 
before  them,  in  order  that  the  same  may  be  disposed  of  there  ia 
such  manner  as  to  the  Court  shall  seem  fit.  (See  the  form  of  th^ 
writ,  10  Went.  473.)  By  means  of  Uiis  writ,  the  Court  of  iLing'ft 
Bench  exercises  its  superintending  jurisdiction  over  those  inferior 
tribunals,  and  quashes  or  confirms  their  acts,  or  assumes  to  itself 
the  cognizance  of  matters  which,  from  circumstances,  can  be 
proceeded  upon  with  more  certainty  of  justice  to  the  parties  be- 
tore  that  Court,  than  before  the  inferior  tribunal.  And  this  juris- 
diction is  so  inherent  in  the  Court  of  King's  Bench,  that  nothing 
can  deprive  it  of  the  right  to  issue  this  writ,  or  parties  of  their 
right  to  apply  for  it,  but  the  express  words  of  an  Act  of  Parlia- 
ment, forbidding  them  to  do  so.  R,  v.  Abbott,  2  Doug.  553,  n. 
113.  Thus,  where  a  statute  gave  an  appeal  to  the  Sessions 
against  a  conviction,  and  provided  that  it  should  heJinaUv  deter- 
mined there  only,  and  no  other  Court  should  intermeddle  with 
causes  of  appeal  upon  that  Act :  ^et  the  Court  of  King's  Bench, 
held  that  their  right  to  issue  a  certiorari  to  remove  the  conviction, 
even  after  an  appeal,  was  not  thereby  taken  away.  R,  v.  Moreley^ 
Reeve  and  others,  2  Bum,  1040.  1  W.  Bl.  231.  S.  P.  R,  t. 
Jukes,  8  r.  B.  542.  So  where  a  statute  creating  an  offence, 
punishable  upon  indictment,  directed  that  any  person  charged 
with  it  should  be  committed  to  prison,  "  there  to  remain  until 
the  next  General  or  Quarter  Sessions,  and  upon  conviction  of  the 
said  ofience  at  the  said  General  or  Quarter  Sessions,  shall  sufier 
the  pain  and  penalty  of  £20.:"  it  was  argued  that  this,  by  ne- 
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cessauy  implication,  confined  the  cognizance  of  the  offence  to  the 
General  or  Quarter  Sessions,  and  that  the  Court  therefore  could 
not  remote  the  indictment  ^m  the  Sessions  by  certiorari ;  but 
the  Court  held  otherwise,  and  the  defendants,  being  tried  and 
convicted  at  nisi  prius  before  Lord  Kenyon,  C.  J.,  received 
judgment  in  the  Court  of  King's  Bench.  R,  v.  Hube  and  others, 
6  T.  R,  542.  S.  P.  R.  v.  Wadley,  4  M.  ^  5.  508.    So,  where 
a  statute  made  the  bu3^ng  of  certain  yam  punishable  on  sum- 
maij  conviction,  gave  an  appeal  to  the  Sessions,  and  took  away 
the  certiorari  by  express  words,  and  another  statute,  the  Vagrant 
Act,  (which  did  not  expressly  takeaway  the  certiorari,)  made  the 
party  punishable  as  an  incorrigible  rogue ;  and  a  party  being  con- 
victed of  one  ofience  under  the  first  statute,  and  being  for  a  second 
offence  committed  until  the  Sessions  by  a  magistrate,  appealed 
against  the  conviction,  which  was  accordingly  quashed  for  some 
defect,  but  the  Sessions  ordered  him  to  be  imprisoned  and  kept 
to  bard  labour  for  two  years,  as  an  incorrigible  rorue,  for  the 
second  offence :  upon  an  application  for  a  certiorari  to  remove 
those  proceedings,  which  was  resisted  on  the  ground  that  the 
provuion  in  the  first  Act,  taking  away  the  certiorari,  must  be 
deemed  to  extend  to  the  second  Act  by  necessary  implication  ; 
the  Court  held  that,  as  far  as  the  proceedings  were  had  under  the 
Vagrant  Act,  the  certiorari  mieht  be  awarded,  but  not  as  to  such 
of  the  proceolings  as  were  under  the  first  Act    R,  v.  Terrett,  2 
T.  R.  735.    Where  the  12  G.  1,  c.  3,  which  punished  cloth 
manufacturers  by  summary  conviction,  for  paying  their  workmen 
in  goods,  was  extended  to  silk  manufacturers  by  stat.  22  G .  2, 
c.  27,  which  latter  statute  also  created  other  offences,  and  by 
Stat.  17  G.  3,  c.  56,  the  certiorari  is  expressly  taken  away  in  all 
cases  of  offences  against  stat.  22  G.  2,  c.  27  :  the  Court  held 
that  the  effect  of  17  &.  3,  c.  56,  was  to  take  away  the  certiorari 
only  as  to  the  offences  created  for  the  first  time  by  stat.  22  G.  2, 
c.  27,  but  that  it  did  not  take  away  the  certiorari  as  to  silk  ma- 
nufacturers paying  their  workmen  in  goods.    R,  v.  Rogers,  5  B. 
Sf  Aid,  773.    Where  an  Act  relating  to  appeals  by  overseers 
against  the  disallowance  of  items  in  their  accounts,  took  away 
the  certiorari  by  express  words,  this  was  holden  not  to  extend  to 
an  order  of  Sessions  upon  an  appeal  by  a  parishioner  against  the 
allowance  of  overseers'  accounts.    R,  v.  Bird,  2  J3.  ^  Aid,  522. 
But  where  an  Act,  which  made  it  punishable  u^n  summary 
conviction  for  masters  to  employ  children  in  factories  more  than 
a  certain  number  of  hours  in  the  day,  expressly  took  away  the 
certiorari ;  and  a  second  Act  made  other  provisions  and  restric- 
tions ;  and  a  third  Act  extended  the  former  Acts  to  foremen  as 
well  as  masters,  and  made  other  restrictions,  and  altered  the 
penalties  &c.,  and  by  this  last  Act  it  was  enacted  that  all  the 
powers,  provisions,  exemptions,  matters,  things  &c.  in  the  former 
Acts,  should  be  "  as  good,  valid  and  effectual  for  carrying  this 
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Act  iotoeiecatteii* » if  tlie  sime  liad  rmfneAn^j 
and  re-esacted  in  tbe  body  of  this  Act:"    Unm  an  appHintwa 
to  remove  a  conTiction  against  a  tonmvk^  under  this  latter  Adt^ 
the  Court  held  that  the  danie  in  the  first  Aot»  taling^  smgr  tlai 
certioiari,  mnst  be  deemed  a  '*  prorision  "  iooorpuated  into  th»' 
last  Act  by  tbe  above  woid»»  and  they  therefosa  refused  tibs* 
iwit.    A.  V.  Fell,  I  B.if  Adolph.  380.  S.  P.  R.  v.  Lwerftool,  3> 
D.  ^  R.  273.    It  may  be  necessary  to  raoitiea,  however,  that 
where  the  party  seeking  to  bring  an  order  of  SessioBs  &c.  noder* 
the  review  of  tbe  Court  of  King's  Bench,  is  in  cnstody  upon  it, 
a- writ  of  habeas  corpns,  and  not  a  certiorari,  is  in  that  case  thv 
proper  remedy.  R»  v  Bowen,  5  T.  R.  156.  per  Lord  Kenyan,  CJ^ 
But  the  Court,  it  should  seem,  would  not  interfere  in  this  manner^ 
in  a  case  where  the  certiorari  is  expressly  taken  away  by  statute* 
In  a  case  where  the  certiorari  was  expressly  taken  awi^  ikm 
justices  made  a  mistake  in  entering  up  a  judgment  on  a  veidiet^ 
and  a  mandamus  was  moved  for  to  direct  them  to  xec^fy  it;  bu^ 
the  Court  held  that  as  the  statute  did  not  allow  of  the  proceed^ 
ings  being  removed  by  certiorari,  they  could  not  indirectly  bring^' 
them  under  review  hy  a  mandamus*    H.  v.  J  J,  o^  YorhMire,  1. 
Ad*  Sf  Em  563.    So  in  all  other  cases  where  the  certiorari  is* 
oqpressly  taken  away  by  statute,  the  Court  of  King's  Bench,  will 
not  interfere  in  any  way,  directly  or  indoectly,  to  enable  a  de^ 
fendant  to  remove  the  proceedings  before  them,  see  R,  r.  Yetmg, 
2  T.  R,  472.  R.  v.  OMson,  3  D.  ^  i2. 136,  whether  there  be  any. 
other  mode  of  appeal  provided  by  the  statute  or  not,  A.  v.  J/;  of 
St.  Alban's,  3  B.  ^T  C.  696,  unless  indeed  it  appear  clearly  that 
tbe  proceecUns  relate  to  some  matter  of  which  the  justices  have  no» 
jurisdiction  whatever.   R*  t.  J  J,  of  Somertetshire,  5  B.  ^  C,  816* 
R.  V.  J  J.  of  W.  R.  Yorkshire,  5  T.  E.  629.  and  see  R*  t.  Long,  l* 
Man,  ^  12. 139.    Even  where  the  Sessions,  upon  an  appeal 
against  a  conviction,  confirmed  it  subject  to  a  case,  the  Conn  oC 
King's  Bench  held  that  no  certiorari  covld  issue,  to  bring  th» 
case  and  order  of  Sessions  before  them ;  as  by  a  clause-  in  the  Act 
on  which  the  conirietion  was  founded,  it  was  provided  that  ni» 
'*  rate,  proceeding,  conviction,  matter  or^thiBg^'  should  be  ie»* 
moved  by  certiorari  or  any  other  process  wluttaoever-intO'  His 
Higesty's  Courts  of  Record  at  Westminster.   R.  v.  J/«  ofMiA* 
dtesex;QD.  8f  R.  117.     But  it  has  been  hoUen,  that  when 
an  indictment  contains  several  counts,  some  at  comraoo  laviv 
some  upon  a  statule  by  which  the*  certiorari  is  expressly*  tdom 
away,  the  defendant  is  not  jNDeoluded^.  by  reason  o£  tM'  hmee 
counts,  fVom  having  the  indictment'  removed  by  certiorari  ;  fm 
otherwise  tha-.pioaecnlQC*^  by  introdneing  such  a  count,  niglit 
easily  deprive  a  defendflmt  'oTthe  righfe  he  wonld'othnrwise  hum 
to  remove  the  proceedings.    A»  v.  Saumdere,  &  D,  Sf  R»  Bll. 

It  must  be  observed,  bMsever,  that  these  cfamses' in  Act»«( 
Padiamitnt*  takings  asM^  thar.  ceitioiaii^.hewevw}  giMinI.A>p 


wButt  MMnMnii  oskf  i 
CwimL  ift  not  indndad  in  nek  a 
\m  aoMft  dan*  m  dm  Ad  to  iknr  that  tin 

it  Irn  ban  boldn  Hial  an  i-i^^^— li* 

7a»  a.  M,  fis  a  Muancn  in  a  kiglniay,  Biglit  ba  M^ 

tiM  Comtfll  Kiafr's  BbmK  by  andoiari,  at  iba  >•>> 

(rf^  the  paoaeeotor,  aldungk  hf  tha  Act  no  indictnieDt « 

be  iBDMiaad  by  cartioian*  anbi  the  ame 

and jndgnenttheMBpan given;  fortfaeCoait 

Udy  that  it  a«a  dear,  hma  the  wenla.  "  until  aneh  iniii>  twwi 

be  tmeiiwi,*'  that  thiaraalnelieB  was  not  intended  ta  extend  te 

the  Crown.    A.  y.  ImkaMimmit  mf  IWwih— i,  C««p.  78.    Se* 

where  an  indictmeBt  for  beeping  a  diamderiy  bonae,  iband  at 

SeiiaiiMit  was  mmowd  into  the  QaaaX  of  King'a  Bench  by  eertnt* 

mi,  at  the  instanrw  oC  die  praaecnior,  and  an  application  waa 

Bade  to  aet  aaide  the  oertioiari  qwm  iayiuwde  eaiafiavti»  on  the 

poand  that  fay  slat.  25  G.  2,  c.  36,  &.  10,  no  aueh  indictaMet 

*  ihaU  be  nnofed  by  any  writ  of  certiorari  into  any  other  Conrt, 

bat  auck  indictment  shall  be  beard,  tded  and  finally  deteimined 

at  llie  auee  Geneial  or  Quarter  Seaaiona  orAaaiaes,  where  aaek 

indictnientdMll  be  prefened**  &c. :  bat  as  there  were  no  worda 

in  the  Act  aheipnng  that  it  was  intended  to  extend  this  rutrictioe 

la  the  Crown,  the  Court  hdd  that  the  abafedaose  extended  only 

tB  defendant^  and  did  not  prevent  the  pmaecotor  fron  removing 

the  Jwdfermentby certiorari.  IL v.  HeasM,  5  T.  fi.  626.  Theaanre 

ibaliinii  was  again  laid  down  by  the  Court  of  King's  Bench,  in 

a  leiy  elahorata  jndgmant  by  Loid  Kenyon,  C  J.,  in  A.  v.  Jit» 

«f  CwnfrMrlvid,  6  r.  A.  Id4,  which  waa  afterwarda  afi- 

in  the  Hense  of  Lonls.  3  Bm«^  P.  354.    So,  where  a 

gave  an  apped  to  dw  Sessions  agsiinst  a  conviction  idal* 

w%  to  the  maltdnties,  and  provided  tlttt  *'  no  writ  of  certioieii 

^hedd  be  alleged  or  brought  to  set  aside  any  order  &C  of  the 

Seesiana;"  and  upon  an  apped  agdnat  such  a  conviction,  it  waa 

faaahedby  evder  of  the  Seasiona :  the  Coorthdd  that  the  Cnwm 

arig^  remove  the  eider  of  Sessions  by  certiorari,  notwithstanding 

Aa  abeea proriaionof  the  Act;  and  afterwards  opon  motion  thav 

yi-mhad  this  Older  of  Semions.  A.  v.  iUlen,  15  £«tf .  333.  And^ 

ertojding  to  thepraeto  of  the  Crown  Office,  if  the  Attorney  Ge> 

■enl  apdy  for  a-  certiorari  on  behalf  even  of  a  deleiidant,  where 

<Wanihnt  ia  an  officer  of  the  crown,  or  a  person  whose  de^ 

crown  foe  any  ether  naaon  takes  op,  the  writ  ia  dwi^ 

e  a  metter  of  coana,  vrithout  any  specid  gronnd  being 

lor  it,  even  in  caaaa  where  the  certiorari  is  tdeen  away  by 

itnte.  1  £art,  303  n^ 

treated  el  the  writ  of  certiorari  thus  far  genenfli^ 

nextceasidav  it  more  partienlariy  as  used  to  remove  ifl». 

and  eidaf^    The  wimie  ef  this  aabjaai^ 
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indeed,  does  not  properly  come  under  the  title  of  the  present 
section ;  for  the  certioraii  is  used,  not  merely  for  die  purpose  €i 
having  the  opinions  or  decisions  of  the  Sessions  reviewed,  but  is 
also  used  for  the  purpose  of  removing  the  convictions  and  orders 
of  magistrates  made  out  of  Sessions,  and  for  the  purpose  of  with- 
drawing indictments  from  the  jurisdiction  of  the  Court  of  Quarter 
Sessions,  to  be  tried  elsewhere,  before  that  Court  has  expressed 
any  opinion  or  decision  upon  them.  But  as  a  notice  of  the 
whole  subject  may  be  useful  to  magistrates  and  attornies,  and  it 
can  be  comprised  in  a  space  very  little  greater  than  would  be 
required  to  treat  of  the  removal  of  orders  of  Sessions  merely,  I 
have  thought  it  best  to  treat  here  of  the  removal  by  certiorari  of 
indictments,  convictions  and  orders  generally. 

An  indictment  may  be  removed  from  tne  Sessions,  for  the 

Earpose  of  making  it  a  record  of  the  Court  of  King's  Bench,  and 
aving  it  sent  thence  to  the  assizes  for  tiial.  Formerly,  an 
application  by  a  prosecutor  for  a  certiorari,  to  remove  an  indict- 
ment, presentment  or  conviction  from  Sessions,  was  granted  as 
of  course,  without  any  grounds  being  stated  for  it  by  affidavit  or 
otherwise ;  but  where  a  defendant  applied  for  it,  he  must  state 
upon  affidavit  sufficient  grounds  to  mduce  the  Court  to  grant  it* 
Jt.  y.  Eaton,  5  T.  R.  89,  per  BulUr,  J.  R,  v.  Lewis,  3  Burr, 
2458,  per  Lord  Mansfield,  C.  J.  This  rule  still  remains  as  to 
apfilications  by  a  defendant ;  but  by  stat.  5  &  6  W.  4,  c.  23, 
reciting  that  it  was  expedient  to  prevent  prosecutors  of  indict- 
ments and  presentments  from  vexatiously  romoving  the  same  out 
of  inferior  courts  into  the  Court  of  King's  Bench,  it  is  enacted, 
*'  that  no  writ  of  certiorari  shall  issue  from  the  Court  of  King's 
Bench  at  Westminster,  for  removing  into  that  Court  any  indict- 
ment or  presentment  from  any  Court  of  Session,  assize,  oyer  and 
terminer  or  gaol  delivery,  or  any  other  Court,  at  the  instance  of 
the  prosecutor  or  any  other  person  (except  his  Majestjr's  Attorney 
General)  without  motion  first  made  in  the  Court  of  King's  Bench 
or  before  some  judge  of  that  Court,  and  leave  obtained  to  remove 
such  indictment  or  presentment,  in  the  same  manner  as  similar 
motions  may  now  be  made  and  leave  given  where  such  applica- 
tion is  made  on  the  part  of  defendants."  And  at  the  time  of  the 
passing  of  this  Act,  defendants  were  and  still  are  required  to 
show,  by  affidavit,  such  reasons  as  may  satisfy  the  Court  that  it 
is  probable  the  case  will  not  be  fairly  or  satisfactorily  tried  at 
Sessions.  Thus,  where  the  defendant's  affidavit  shewed  that  he 
could  not  have  a  fair  and  impartial  trial  at  the  Sesiuons,  the 
Court  granted  a  certiorari  to  remove  an  indictment  against  him 
for  felony,  from  the  Sessions.  R.  v.  Fowls,  2  Ld.  Raym,  1452. 
So  the  Court  granted  a  certiorari  to  remove  an  indictment  for 
petty  larceny  from  the  Sessions  for  the  borough  of  Colchester, 
upon  an  affidavit  of  the  defendant,  stating  that  he  was  not  guilty, 
and  that  from  the  prejudice  entertained  against  him  by  the 
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noorder  and  town  clerk,  whose  advice  the  mavor  took  in  all 
•cases  that  came  before  him  for  trial,  he  could  not  have  a  fair  and 
impartial  trial  at  the  Sessions.    R.  v.  Ward,  4  M.S^S.  444,  n* 
But  merely  shewing  a  general  prejudice  as  existing  against  the 
-defendant,  is  not  a  sufficient  ground,  unless  it  be  shewn  to  exist 
in  the  Court  below.  .  R,  v.  Matthews,  1  Chitt,  R.  571,  n.  and  urn 
R,  V.  Harris,  3  Burr.  1330.    The  Court  have  granted  a  cer- 
tiorari at  the  instance  of  a  defendant,  to  remove  an  indictment  for 
perinrv,  from  the  Central  Criminal  Court,  upon  an  affidavit  of  ihe- 
detendaint  that  some  points  of  law  would  arise  at  the  trial,  th» 
proceedings  out  of  which  the  indictment  arose  being  in  Chancery,, 
and  the  transactions  being  matters  of  account.    JR.  v.  Wartnaby, 
2  Ad,  ^  £.  435.  See  R.  v.  Ducheu  of  Kingston,  Cowp.  283.  But 
it  seems  that  circumstances  must  be  stat^  in  such  an  affidavit, 
from  which  the  Courts  may  judge  of  the  probability  of  sucb 
points  arising ;  and  therefore  where  the  affidavit  merely  stated 
that  the  defendant  was  advised  that  several  matters  of  law  of  the 
greatest  importance  would  arise  upon  the  trial  of  the  indictment, 
and  that  it  was  fit  and  proper  it  should  be  tried  before  persons 
learned  in  the  law,  the  Court  refused  to  grant  it,  but  allowed  the 
defendant  to  renew  the  application  at  chambers  if  a  better  affi- 
davit could  be  obtained.     R.  v.  Harrison,   1  Chit.  A.  571. 
Where  it  was  sought  to  remove  an  indictment,  on  the  ground  of 
its  being  vague,  and  merely  charging  the  defendants  with  being 
common  cheats,  and  that  they  had  conspired  to  obtain  goods  and 
chattels,  without  saying  from  whom :  the  Court  refused  the 
certiorari.     R.  v.  Brian  and  others,  2  Ad.  4r  £•  436,  n.    As  to 
the  right  to  remove  indictments  for  not  repairing  highways,  see 
R.  V.  Inhabitants  of  Taunton  St.  Mary,  3  M.if  S.  465.     Where 
the  Attorney  General,  on  the  part  of  the  crown,  moved  for  a 
certiorari,  to  remove  an  indictment  for  murder,  found  at  the 
Sessions  of  the  city  of  Rochester  against  a  marine  of  one  of  his 
Majesty's  ships,  upon  an  affidavit  of  the  prisoner,  disclosing  cir- 
cumstances, trom  which  the  Court  might  be  induced  to  think 
that  he  would  not  have  an  impartial  trial  at  the  Sessions  :  the 
Court  granted  it,  although  it  appeared  that  the  Court  below,  by 
their  charter,  had  authonty  to  try  for  murder,  and  although  at 
first  a  difficulty  suggested  itself  as  to  whether,  supposing  the 
defendant  to  be  convicted  at  the  assizes,  the  judge  at  nisi  prius 
there  had  authority  to  pass  sentence  of  death  upon  him.    R,  v. 
Jhomas,  4  M.  8^  S.  442.    And  where  the  Attorney  Genera],  oa 
the  part  of  the  crown,  moved  for  a  certiorari  for  the  defendants,  to 
lemove  an  indictment  against  an  officer  of  excise,  who  with  two 
others  was  indicted  for  a  riot  and  assault  at  the  Dover  Sessions : 
the  Court  immediately  granted  it,  without  requiring  any  affidavit 
in  support  of  the  motion.     R.  v«  Stannard,  4  T.  R,  161.  and  see 
qnte,  p.  35.    But  in  ordinary  cases,  where  the  motion  is  not 
made  on  the  part  of  the  crown,  the  Court  will  not  grant  a  cer* 
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twffun  to  ranow  m  nMucCBwiit  s^sinst  Mvonl  osfennnts  for*  s.' 
mBdeneaBor»  hdImb  they  dl  ooneor  is  the  npHcstioii ;  md  it^ 
wems  that  a  ooBsent  by  coumel  is  not  siimcient,  unless  snp^ 
peflsd  by  an  andavit  of  sodi  ooosMit  by  um  dorendaBtS'' tncn*- 
aelfos.  A.  r.  Hunt,  2  CkH.  R.  130.  Bvt  the  Govt  have  lefnaect 
a  certiorari  to  lemore  an  uMfactneBt,  alter  verdict  and  beferof 
judgment,  where  the  appficatien  was  made  by  the  defendant,  iar 
order  that  he  night  afterwards  move  the  Court  of  King's  Bench 
in  arrest  of  judgment ;  the  Court  saying  that  he  might  haw 
redress  by  wnt  of  error  after  judgment,  if  he  vrere  advned  that 
the  record  was  erroneous.  B.  ▼.  Jaeksan,  6  T.  B.  145.  So^ 
where  an  indictment  for  the  non-repair  of  a  bridge  was  tried  os 
the  crown  side  at  the  asrizes,  and  the  defendants  convicted,  tfaey^ 
moved  for  a  certiorari  to  remove  the  record  into  the  Court  of 
King's  Bench,  in  order  that  they  might  move  for  a  new  trial : 
but  the  Court  refused  it.  Lord  Ellenborough,  C.  J.  saying,  "  I 
would  not  have  the  notion  for  a  moment  entertainea,  that  we 
have  the  power  of  entering  into  the  merits  of  verdicts,  and  grant- 
ing new  trials,  in  proceedings  before  inferior  jurisdictions.'^ 
B.T.  JnhahitanU  of  Oxfordshire,  13  East,  411.  So,  where  an 
indictment  for  an  oflence  punishable  by  fine  only,  was  removed 
by  certiorari  from  Sessions  by  the  prosecutor,  after  verdict  and 
before  jndfipnent,  the  Court  sent  it  back  by  procedendo,  holding 
that  as  the  ofience  was  punishable  by  fine,  and  they  knew  nothing' 
of  the  circumstances  of  the  case  so  as  to  be  able  to  apportion  the 
fine,  they  could  not  pass  judgment  upon  the  defendant.  B.  t. 
Ifichols,  18  East,  412,  n.  2  Str.  1227.  So  where  an  indictment 
at  Sessions  for  an  assault,  was  removed  by  certiorari,  after  the 
defendants  bad  confessed  the  offence  in  the  Court  below,  the 
Court  sent  the  record  back  by  procedendo,  although  it  was  sworn 
OB  the  part  of  the  prosecutor  that  several  of  the  justices  were 
near  relations  of  the  defendants.  B.  v.  Ghoynne  and  others^ 
2  Burr.  749.  So,  where  a  certiorari  to  remove  from  the  Ses- 
sions an  indictment  for  not  repairing  a  road,  was  not  senred  on 
the  proper  officer  there  until  after  verdict  and  judgment,  al- 
though issued  before :  the  Court  of  King's  Bench  u|^  a|>piica« 
tion  quashed  the  writ ;  and  Lord  Kenyon  C.  J.  said,  '*  in  the 
case  of  summary  proceedings,  orders  and  convicrions  before 
magistrates,  the  proceedings  may  be  removed  by  certiorari  after 
judigment,  because  such  proceedings  can  only  be  removed  by 
certiorari ;  but  where  a  judgment  has  been  given  upon  an  indict* 
nent,  the  record  must  lie  removed  by  writ  oif  error.*'  B.  ▼.  ht* 
habitants  of  Seton,  7  T,  B.  373.  And  where  an  indictment  for 
net  repairrag  a  bridge  was  found  at  Sessions,  and  after  verdiet 
and  judgment  against  the  defendants,  an  appKcatien  was  made 
for  a  certiorari  to  remove  it,  for  the  purpose  of  tidnng  objeetioBi 
to  it :  the  Court  refused  the  writ,  saying  that  the  defendants,  after 
takmg  their  chance  of  sucoeednig  at  SessioiiSy  were  thevtse'laie' 


l»«^^iw4»jMitMnD;  if  tKagr  wUnd  to  take 

tiw  niktmnt,  thegr  migpiil  do  so  vpon  a  writ  of  emr.    £•  r« 

Jdbiffti  if  P^mugmB  mmd  MMhfuikth,  lB,6fC.  142. 

Smmmry  e&aneHmBm  by  nagislrates  na^  be  ramorad  bjf  eff» 
iiMWB  iaIotbeCMUt  of  Kttg's  Booch,  forihoporpwo  of  mopiog- 
fltttCooit  t»  qoBsk  tbooi,  far  erronamaiing:  i^postbolMOM 
tboi.    Bvt  as  tboCowtaietojiid^  of  tbo  validity  of  aeoofne* 
taoB,  Ibas  lODDAVcd  befoio  tbna^  iri»  wbai  appeonopoii  tht  fun 
of  i^  oad  Bot  fiOBi  aey  exinaeoos  £uti  aU^ifed  ia  ofder  to  mp* 
part  or  qimk  it,  B.  v.  ListcM,  S  T.  B.  dM,  tbey  will  not  gnW 
tbft  nde  for  the  oertionuri,  viilesB  it  bo  aheim  to  Umo  tbat  tW 
aQagid  delect  appean  apoa  tbe  face  of  tba  eomictioD,  even  in  a 
caao  wbeie  tbore  is  no  appeal,  and  no  olber  mode  of  baviof  tbe 
deciaioa  of  tbe  josticeB  reviewed,  except  by  certiorari.    R.  t». 
JbtticM  ef  CaAiobmrf,  3  D.  ^  ii.  36.    Where  (as*  applieatioai 
was  made  ibi  a  certiorari  to  reenwe  a  coovietioDy  wbicb,  on  the 
&eeof  it,  appeared  to  bo  for  a  coaueoB  assaalt,  but  it  was  al* 
leced  to  be  in  fact  fer  an  aaaanltwitb  iataat  to  commit  a  feUnopfp 
wbiek  by  9G.  4,  e.  31,  &  29,  was  uot  an  offence  within  the  jmis*- 
diction  of  the  justices  ;  tbe  Court  refaeed  the  writ ;  and  Lord 
Xceteiden,  C.  J«  said,  that  "  the  conriction  bete  shews  a  juriadie- 
tiaii  epaw  the  lace  of  it,  and  I  should  feel  great  difficulty,  iu 
aey  sudr  ease,. in  granting^  the  writ;"  bat  the  ciKumstaaeae 
■entiowcd  in  tbe  deposition  befeae  the  cowristing  magistiatca, 
even  if  beiiered  by  them,  did  not  prove  clearly  an  intention  le 
coamit  a  felony ;  and  as.  the  29th  section  made  the  magiatratee 
tbe  judges  whether  such  an  attempt  was  proved  or  not,  and  they 
bad  negatived  it  by  their  cowietion,  the  Court,  even  t2iking  these 
eitcamstances'  into  oonndenitien,  thaogfat  they  would  not  be 
wananled  in  granting  tbe  defendant  the  rule  for  the  cef  tiorari* 
Aw.  1  £.  ^  Ad.  382.  Bvfley,  J.  however,  is  reported  to  have 
giaated  a  certiorari,  to  resMve  a  conviction  for  selling  by  other 
than  tbe  Winehester  bnakel,  on  the  ground  of  the  vendee baviag 
been  rejected  as  an  iacompeteait  witness  by  the  justices.    R.  v« 

,  2  CArtt.  R.  137.    Bat  even  in  cases  when  the  Court  may 

grant  tbe-writ^  the  party  iooot  entitled  to  it  etc  defttto  Justiluct 
bat  tbe  Court  may  grant  it  or  not  in  their  discretioa ;  in  the 
eaerriae  of  that  diaeretioD#  tfaoGomrt  mil  always  grant  the  writ* 
if  there  be  a^piofaablo  gieaed  that  in^uatiee  has  been  done  beloiw» 
m  oiderthat  the  eonvictioB  being  removed,  the  Coart  may  base 
an  opfDatunaty  of  reviewing  it ;  but  they  will  notdo  so,  for  ihe 
f  ipesoof  enabling  the*  pertieB  to  litigale  any  prob^lo  eaasab 
pealicalady  if  they  besatisied  that  upon  the  whole  the  magis* 
tialBB.haoe-ceaae  to  a  right  ooodosittB.  R.  v.  Roit^  5»  T.  R.  &U 
The  certionar,  bewwrer,  may  be  awaxded  after  appeal  to  tha 
SfenMUr  against  tbe  eeavictiea  hnsbeeadetciminad,.  (3ieRv  r* 
jyEfl^  a7..R*62fi^)  aft^weU  aebafeie;  '^  tbeSaHnoae:oa«p|ail 
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have  confirmed  it,  and  it  be  bad  on  the  face  of  it,  the  defendant 
may  still  have  it  brought  before  the  Court  of  King's  Bench  by 
certiorari,  and  quashed, ;  R.  v.  Jvkes,  supra ;  but  if  the  Sessions 
have  quashed  it,  as  in  that  case  it  will  not  appear  on  the  face  of 
die  order  of  the  Sessions  but  that  the  Sessions  have  quashed  the 
conviction  upon  the  merits,  the  prosecutor  has  no  remedy,  unless 
the  Sessions  have  merely  quashed  it  subject  to  a  case  for  the 
opinion  of  the  Court ;  if  indeed  a  case  be  granted,  the  order  or 
Sessions  and  case  may  then  be  removed  by  certiorari,  and  the 
opinion  of  the  Court  taben  upon  them ;  and  if  the  Court  diereupon 
quash  the  order  of  Sessions,  it  will  have  the  efiect  of  setting  up 
the  conviction,  which  may  then  be  enforced..  See  R.  v.  Allen^ 
15  East,  333.    The  Court  however  will  not  grant  a  certiorari  to 
remove  a  conviction,  pending  an  appeal  against  it :  and  there- 
fore where  the  defendant,  who  was  committed  by  a  justice  until 
the  Sessions  as  a  vagrant,  against  which  he  appealed ;   and 
pending  that  appeal,  he  obtained  a  certiorari  to  remove  the  pro- 
ceedings which  were  had  before  the  justice,  in  order  to  have  thenk 
quashed :    the    Court,  upon   application,   and   an  affidavit  of 
uie  facts,  quashed  the  certiorari,  saying  that  it  ought  not  to  have 
issued  pending    the    appeal.     R,  v.  Sparrow  and    Urquhart, 
2  T.  R.  196,  n.    Where  the  conviction  has  been  removed  by 
certiorari,  and  confirmed  by  the  Court  of  King's  Bench,  that 
Court  will  then,  upon  application,  send  the  conviction  back  to 
the  justices  by  procedendo.  In  order  that  they  may  enforce  it  by 
warrant  of  distress  or  othenvise. .  R,  v.  Neville,  2  B.  ^  Adolpk, 
299. 

So  all  orders  of  justices,  at  or  out  of  Sessions,  may  be  brought 
before  the  Court  of  King's  Bench  by  certioran,  and  there 
quashed,  if  they  appear  to  be  bad  upon  the  face  of  them.  The 
reader  will  find  a  great  variety  of  these  cases,  among  the  cases 
as  to  the  relief  of  children  by  parents,  and  as  to  orders  of 
removal,  collected  in  2  Arch.  Poor  Law,  pi,  1 — 160.  Where 
an  order  of  filiation  was  appealed  against,  and  the  appeal  dis- 
missed on  the  ground  that  it  had  not  been  made  to  the  next  Ses- 
sions after  service :  the  order  being  afterwards  removed  into  the 
Court  of  King's  Bench  b;^  certiorari,  was  there  quashed  upon 
motion,  for  a  defect  appearing  upon  the  face  of  it.  R.  v.  Stanley, 
Cald.  172.  If  the  justices  appear  to  have  jurisdiction,  the  Court 
will  only  look  to  the  order  itself;  and  if  that  be  good  upon  the 
face  of  it,  they  will  not  enter  into  any  examination  of  the  fiau^ts  or 
reasons  upon  which  the  order  is  founded,  R,  v.  St,  James,  West^ 
minster,  2  B.  ^  Ad.  241,  unless  in  the  case  of  an  order  of  Ses- 
sions made  subject  to  a  special  case.  And  therefore  where, 
npon  the  hearing  of  an  appeal,  the  Court  being  equally  divided, 
they  adjourned  the  appeal  to  the  next  Sessions ;  but  the  appel- 
lants in  the  meantime  moved  for  a  certiorari  to  remove  the 
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•Older  of  adjoamment  and  the  order  of  remofal,  on  the  gromid 
that  one  of  the  magistrates,  who  voted  for  the  respondents,  was  a 
fated  inhabitant  of  the  respondent  parish,  and  that  the  Sosions, 
therefore,  instead  of  adjourning  the  appeal,  shook!  have  quashed 
the  order  of  removal:  the  Court  held,  that  as  there  was 
nodiing  on  the  hice  of  the  order  of  adjournment  to  impeach  it, 
they  had  no  jurisdiction  as  a  court  of  error  to  review  it ;  and 
they  accordingly  refused  the  writ.  R.  v.  Juttiett  of  Mammouik^ 
tMre,  8  B.  ^  C.  137.  Where  also  it  appears  dearly  to  the 
Court  that  substantial  justice  had  been  done  by  the  order,  the 
Court  will  seldom  grant  a  certiorari  to  remove  it,  to  let  in  a  mere 
foimal  objection  to  it,  having  no  reference  to  the  merits  of  the 
case.  A.  v.  Justices  of  Denbighshire,  1  B.  ^  Adolph,  616^ 
And  where  the  party  complaining  of  an  order,  is  in  custody 
under  it,  his  proper  remedy  is  by  habeas  corpus,  and  not  cer- 
tiorari ;  for  upon  the  former  writ,  not  only  will  the  validity  of 
the  order  be  detennined,  but  the  party  will  also  be  discharged 
out  of  custody  if  the  oider  be  bad.  Per  Lord  Kenyon,  C.J.  in 
R.  V.  Bawen,  5  T.  R.  158,  156.  If  the  Sessions  upon  appeal 
quash  or  confirm  an  order  of  justices,  and  both  orders  are  brought 
before  the  Court  of  King's  Bench  by  certiorari :  there,  if  the 
order  of  justices  be  bad  upon  the  face  of  it,  and  the  order  of 
Sessions  confirm  it,  the  Court  will  quash  both  orders ;  if  the 
order  of  Sessions  quash  it,  the  Court  will  intend  that  it  was 
quashed  for  defect  of  form,  and  will  confirm  the  order  of  Ses-^ 
aions :  but  if  the  order  of  justices  be  good  upon  the  face  of  it» 
then  if  the  Sessions  confirm  it,  the  Court  of  course  will  confirm 
the  order  of  Sessions ;  or  if  the  Sessions  quash  it,  the  Court  will 
intend  that  it  was  quashed  upon  the  merits,  and  confirm  the 
order  of  Sessions.  South  Cadbury  v.  Braddon,  2  Salk.  607. 
Set.  4  Rem.  172.  2  Areh.  P.  L.  pi.  214.  It  may  be  necessary 
to  mention,  that  where  an  order  of  Sessions  is  made,  subject  to 
a  case,  the  certiorari  (if  not  taken  away  by  statute)  is  granted  as^ 
a  matter  of  course,  where  it  is  applied  for  in  proper  time,  &c. 

The  application  for  a  certiorari  must  be  made  within  six 
calendar  months  after  the  proceeding  had,  which  is  sought  to  be 
removed  by  it  For  by  stat.  13  G.2,  c.  18,  s.  5,  for  the  better 
pievenring  vexatious  delays  and  expense,  occasioned  by  the 
suing  forUi  of  writs  of  certiorari  for  the  removal  of  "  convictions, 
judgments,  orders  and  other  proceedings  before  justices  of  the 
peace,"  it  is  enacted  that "  no  writ  of  certiorari  shall  be  granted, 
issued  forth  or  allowed,  to  remove  any  conviction,|  jud^ent, 
order  or  other  proceedings,  had  or  made  by  or  before  any  justice 
or  justices  of  the  peace  of  any  county,  city,  borough,  town  cor- 
porate or  liberty,  or  the  respective  General  or  Quarter  Sessions 
thereof,  unless  such  certiorari  be  moved  and  applied  for  within 
Bx  calendar  months  next  after  such- conviction,  judgment,  order 
or  other  proceedings  shall  be  so  had  or  made."    The  words. 
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**  «dMr  pracaediiigfr"  in.thift  Aet,  amtt  bt  deHBeii.to  rsmm,  fi»^ 
OMdings  e^wdtm  gfmru  with  thoie  immtdiatidj  pi«cediii^  IfasM: 
m  the  same  aentenoe;  and  thtrefine  the  Actdoeftnoti^y  «■ 
iadielmente.  P«r  Lard  Kenf9»»  C.  J.,  t»  R.  v.  Arttetiu^  1  &i(^ 
304^  398.  But  in  the  cue  m  indictment8»  we  have  aeen  thait  the 
certioiari  mutt  be  sued  out  and  served  before  verdict;  mutm^ 
•a*  38 ;  and  in  miademeaaiorsi,  it  must  be  delivered  before  tlie 
jury  is  sworur  otherwise  the  trial  shall  ptoceed.  60€e»..3, 
o.  4f  $•  3, 5.  By  the  4th  section  of  this  latter  statute,  in  the  eaam 
id  an  indictment  for  a  misdemeanor,  a  writ  of  certiorari  "  bm^ 
be  applied  for  and  isaned  before  such  indictment  haa  been  found* 
in  the  like  casea»  in  the  same  manner,  and  upon  the  same  tsiais 
and.  conditions,  as  if  such  writ  of  certiorari  had  been  applied  fev 
after  such  indictment  had  been  found."  The  Act  contains  a 
proviso  (Sk  10,)  that  nothing  in  it  shall  extend  to  any  pioaeMi»» 
tien  for  the  repair  of  a  highway  ;  but  at  oenmoB  law»  the  wnl 
of  certiorari  removed  all  such  recoids  as  were  described  in  it, 
which  were  in  ene  at  any  time  b^oie  the  return  of  it,  ahbo^gk 
net  so  at  the  time  it  vros  sued  out.  %  Hawk.  c.  27,  t,  73.  A 
OBTtiorari  to  remove  a  conviction  must  be  moved  for  within  six 
calendar  months  from  the  date  of  it.  A.  v.  Boughey,  4  T.  J2.2H« 
But  if  the  conviction  be  appealed  against,  and  quashed  or  eon^ 
firmed,  subject  to  a  case,  the  certiorari  in  that  case  may  be  sued 
out  at  any  time  within  six  months  from  the  date  of  the  order  a£ 
Sessions ;  but  the  statute  being  peremptory  in  raafuiring  the  ap^ 
ptication  to  be  majle  within  six  months,  it  piedfudes  &e  CSevrt 
from  extending  the  time  by  any  indulgence  to  the  partisB* 
B,  V.  BUxham,  1  Ad.  6;  E.  3B6.  So  a  certisiari  to  remov«  an 
order  of  Sessions,  must  be  applied  for  within  six  calendar  montihi 
from  the  making  of  the  order,  otherwise  it  cannot  be  granted ; 
even  wfaeie  the  order  was  made  subject  to  a  special  case,  and  the 
party  intending  to  sue  out  the  eertiraari  had  been  prevented 
from  applying  within  the  six  months,  by  reason  of  his  oppeneot 
not  having  settled  the  case,  the  Court  leioaed  afterwards  ts 
aevard  the  certiorari.  B^VmJnttiees  rf  Stisuoty  IJkL^  5.734. 
Se,  the  Court  refused  a  certiorari  to  remove  an  evder  of  ba«> 
tardy,  because  it  was  not  made  within  the  six  numtfas*  £..▼. 
Howitt,  1  Wilt^Sb.  But  the  crown  is  not  bound  bv  this-sta* 
tate ;  and  therefore,  where  the  Attorney  General  apnlied  for  « 
oertiorari  to  remove  a  conviction,  the  Court  granted  it.  ta  hiai, 
alibaugh  mora  than  six  months  from  the  date  of  the  cenvietien 
had  elapsed.     B.  v.  Jamttf  I  But,  303,  i>.  JB.  v.  Bevklg^,  1  £d» 

Alae,  by  tiie  same  stafcate,  13  G.2,  c.  \B,  s»d,  no  writ  of  eQi» 
tMsst  shall  faa  granted  or  issoed»  to  remave  anyc  convielioai 
jndgmenl,  osder.  or  other  pireeBcdings  bad  or  made  fay  orbefsro 
any  justifle  or  justices  ef  the  peace  or  General  er  Qaaster  Sas^ 
flions^  "  unless  it  ba  duly  proved  upas  oath  that  the  psnty  aa 
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hatk  ar  linnBgBffe»azdm^  

'  JD  wnliBf  to  the  jmlic*  or  jatioe%  or  to  tiioM  thtm  (iff 
»  muj  tkm  be)  by  aMl  hetmm  whom  ssck  otMfieliM^  j«dgi* 
■m.  Older,  oi  odier  proeeeding  shell  be  le  had  er  nmibi,  to  tho 
itoi  tbit  nirh  jnirtirn  n juitirrn,  nr  thngnrtirnlhnnie  iwimmiiI, 
aejr  iheir  ceeee,  if  he  or  they  shall  ao  think  fit,  agaiaift  th» 
imiag  er  graatiog  such  eotiomL"  Thia  itatato^  aa  hi 
iIicm!^  (pw  42 )  meniwnwl,  does  nel  eitawl  to  iwlirtoieii 
AasrfHe  a  oertiofad  to  MBiofe  an  indirimenttfiem  the 
■aj  be  ap^ied  for.  withevt  pmieualy  giving  any  nelioe  to  th» 
jasiieea.  K.  ▼.  BoMeau,  1  £«t,  296.  Noris  thecnMrabonnA 
by  it;  (mI«,  pw  42) ;  and  thereliDre  the  AttonMyGeaeial^appfyiniP 
apOB  the  pert  of  the  craivn,  may  obtmn  a  ceitiofaii  to  remove  a 
conviction,  &c.  althoagh  no  notice  of  the  application  be  gives 
toihejnstioes.  Bet  in  all  other  caass,  the  aelMe  mnat  be  given, 
cihenfise  the  Convt  cannot  grant  the  oertiomri ;  even  idwe  aa 
eider  of  Sessions  was  made,  sobject  to  a  caae^  and  the  case  wan 
settled  by  the  jeatioe^,  the  Coert  lefnaed  a  ootiorari  to  remove 
i^  as  the  leqaired  notice  had  not  been  given,  saying  that  th» 
stslnto  im  this  napect  waa  imperative.  j£  r.  JiMtien  of  Su$atx, 
1M.4S.631.  Ami  if  the  certiorari  be  seed  ovt^withontgMr- 
ing  any  notice  or  snftrient  notice,  the  Conrt,  upon  motion,  w9l 
qnsh  the  wiiL  S.  v.  AidMif.  5  T.  B.  281,  ».  The  notion 
most  be  given  six  days  befine  the  rale  nisi  is  moved  for,  B.  ▼• 
JuMiieet ^ GImmergmmtkin,  5T.B.279,  one  deyivdnsive^  tha 
other  eaclnsive;  ILy,Gooden&ugkm^  oAtn,  2Ad,if  E^A/S^^ 
and  where  the  notice  waa»  of  an  intention  to  move  *'on  the  fint 
dayof  neitHilaiTtofm,  or  assoonaftefwaidsaalcan  be  heasd,'* 
and  it  waa  served  on  the  first  day  of  tcsm,  bet  the  motion  was 
sat  nstanlly  made  nntil  after  sizd^fiem  the  dayof  service*  thn 
Govt  held  it  to  be  insttffident,  and  xefnsed  to  grant  the  certiBaari. 
Bs  lismidarf ,  4  B.  ff  Ad^lpiu  86&.  Where  the  pertf  inleading  to 
sen  ont  the  writ,  made  an  affidavit  in  snpport  of  the  rale,  bnt  thn 

"  Lace,  Mider,  &  Lace,  attomies," 
no  Btontioa  of  the  party's  name,  the  Coorl  heU  it  to  fan 
ient;  fiir  it  might  be  matwia]  to  the  jostioes  to  know  at 
inatance  the  motkm  waa  intended  to  be  made.  B.v.//«^ 
,4B.I^Jid.28».  So,  where  the  notice  waa  of  a  mo* 
on  behalf  of  the  chnachwaidens  and  overaeers  of  the  peon 
of  tha  pmish  of  S.  aad  it  waa  signedbyoonof  thednuehwasdann 
onik,  the  Conrt  held  it  to  be  iaiyficient,  aa  it  shonld  hwe  beea 
sigMdfayalL  R.Y.JJ.qfCmmbndgakin,5B.^Adolflud»i» 
Where  a  rule  waa  obtained  by  A.  fiir  a  certumii  to  remove  am 
eeier  of  jnstieea  far  diverting  ahighway  and  tnsningthe  newl" 
of  reed  timangjh  the  lands  of  B^  and  also  to  renmoe  aft 
■finmiv  and  enrelfingtheseme,  the 
to  the  jneticca ;  and  A« 
;  and  Bb  theft  took  it  vp^ 
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at  liberty  to  sue  out  the  writ :  the  Court  held  that  it  could 
not  be  done ;  the  writ  must  be  sued  out  by  the  party  who  has 
given  the  notice.  R.  v.  JJ.  cfKmit,  2  B.6;  Adolpk,  250. 

The  application  is  by  motion  for  a  rule  nisi,  upon  an  affidavit 
stating  toe  grounds  of  it;  which  affidavit  must  not  be  entitled 
in  any  cause,  for  there  is  no  cause  then  in  Court,  nor  can  it  be 
lead  if  so  entitled.  Ex  parte  Nokro,  1  B.  ^  C.  267.  Where  the 
Attorney  General  however  moves  on  the  part  of  the  crown,  it  is 
usual  to  grant  the  rule  absolute  in  the  first  instance.  So,  where  an 
order  of  Sessions,  made  subject  to  a  case,  is  to  be  removed,  the 
practice,  I  believe,  is  to  draw  up  the  rule  absolute  upon  a 
motion  paper  merely  signed  by  counsel.  In  the  case  of  an  ap« 
plication,  by  a  party  indicted,  to  remove  an  indictment  for  a 
misdemeanor  from  Sessions,  it  mast  be  made  to  the  Court  of 
King's  Bench  by  counsel  in  term  time,  or  to  a  judge  of  that  Court 
in  vacation ;  5  ^  6  W.  ^  M.  c.  11,  <.  2  ^  4 ;  and  the  practice  is 
the  same  in  other  cases. 

As  to  the  recognizances  required  upon  the  removal  of  indict- 
ments or  presentments  from  Sessions:  It  is  enacted  by  stat.  5  S^ 
6  W.  4,  e,  33,  that  "  every  person  indicted  or  presented  in  any 
Court  of  Session,  assize,  oyer  and  terminer,  gaol  delivery,  or  any 
other  Court,  who  shall  obtain  a  writ  of  certiorari  for  removing 
any  indictment  or  presentment  whatever  into  the  Court  of  King's 
Bench,  (not  being  in  custody  for  want  of  bail  to  answer  such  in- 
dictment or  presentment)  shall,  before  the  allowance  of  such  writ, 
enter  into  a  recognizance  before  one  of  his  Majesty's  justices  of 
the  Court  of  King's  Bench,  or  before^  justice  of  the  peace  of  the 
county  or  place  in  which  the  ofience  is  charged  to  have  been 
committed,  or  in  which  such  person  shall  reside,  in  such  sum  and 
with  such  sureties  as  the  said  Court  of  King's  Bench  or  one  of  his 
Majesty's  justicesof  the  said  Court  shall,  by  indorsement  on  the  said 
writ,  oraer  and  direct."  The  condition  of  the  recognizance  must  be 
the  same  as  is  required  by  stat.  5^6  W,8f  M,  c,  11.  s.  2,  and 
stat  8  4  9  TF.  3,  c.  33,  s.  2.  If  the  recognizance  be  given,  it 
shall  be  certified  to  the  Court  of  King's  Bench,  together  with 
the  certiorari  and  indictment;  if  not  given,  the  Sessions  may  pro- 
ceed to  trial  upon  the  indictment.  5^6  W,  S^  M,  c»ll,  s.2» 
And  if  the  defendant  be  convicted,  the  prosecutor,  if  he  be  the 
party  grieved,  or  a  justice  or  officer  whom  it  may  concern  as  such 
to  prosecute,  shall  be  entitled  to  his  costs  from  the  defendant,  to 
be  recovered  by  attachment.  5^6  W,8^  M.  c.  11,  s.  3.  See  the 
cases  upon  this  latter  section  as  to  costs.  1  Bum,  D,  S^  W.  546— 
549.  2  B.  ^  Adolph.  287.  5  Id,  405.  1  Ad.  if  E.  603. 

As  to  the  recognizances  required  upon  the  removal  of  convic- 
tions, orders,  &c. :  By  stat.  5  Geo,  2,  c.  19,  after  making  (insect* 
1)  provision  for  the  amendment  of  such  judgments  and  orders  as 
his  Majesty's  justices  of  the  peace  are  by  law  empowered  to  g^ve 
or  make,  it  is  enacted  by  sect  2,  that  no  certiorari  shall  be  al« 
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lowed  to  iBmove  any  such  judgment  or  order/ unless  the  party  or 
parties  prosecuting  such  certiorari,  before  the  allowance  thereof, 
shall  enter  into  a  recognizance  with  sufficient  sureties,  before  one 
or  more  justice  or  justices  of  the  peace  of  the  county  or  place,  or 
before  the  justices  at  their  General  Quarter  Sessions  or  General 
Sessions,  where  such  judgment  or  order  shall  have  been  given  or 
made,  or  before  any  one  of  his  Majesty's  justices  of  the  said  Court 
of  King's  Bench,  in  the  sum  of  £50,  with  condition  to  prosecute 
the  same  at  his  or  their  own  costs  and  charges  with  effect,  with- 
out any  wilful  or  affected  delay,  and  to  pay  the  wty  or  parties, 
in  whose  favour  and  for  whose  benefit  such  judgment  or  order 
was  given  or  made,  within  one  month  after  the  said  judgment  or 
order  shall  be  confirmed,  their  full  costs  and  charges,  to  be  taxed 
according  to  the  course  of  the  Court  where  such  judgments  or 
orders  shall  be  confirmed."  The  word  "judgment"  here,  in- 
cludes convictions.  If  no  recognizance  be  entered  into,  the 
justice  may  proceed  and  make  such  further  order  as  if  no  cer* 
tioiari  had  issued.  Id.  (^See  thefarmofthe  recognizance.  Arch,  on 
Convictions,  114.)  By  sect.  3,  the  recognizance  shall  be  certified 
to  the  Court  of  King's  Bench,  with  the  certiorari  and  order,  &c., 
and  the  party  entitled  to  his  costs  may  have  his  remedy  thcve  for 
the  same  by  attachment.  Where  the  sureties  entered  into  a  re- 
cognizance in  £25  each,  the  Court  held  it  to  be  insufficient ;  it 
should  be  for  one  entire  sum  of  £50.  R.  v.  Dunn,  8  T.  £•  217. 
The  party  suing  out  the  certiorari  must  also  join  in  the  recogni- 
zance. JR.  V.  Boughey,  4  T,  R.  281. 

As  to  the  return,  if  the  writ  be  to  remove  an  indictment  or 
other  matter  from  Sessions,  in  which  case  it  is  directed  to  the  jus- 
tices generally,  it  is  returned  by  the  chairman  of  the  Sessions ;  if  it 
be  to  remove  a  conviction  or  order  made  by  magistrates  out  of 
Sessions,  and  of  course  directed  to  them  individually,  the  return 
must  be  made  by  them.  And  in  the  latter  case,  if  the  magistrate 
have  already  transmitted  the  conviction  to  the  Sessions,  he  may 
state  that  fact  in  his  return,  and  certify  a  copy  of  it.  B.  v.  Eaton, 
2  T.  R,  285.  A  conviction  may  be  returned  by  a  magistrate  in 
a  more  formal  shape  than  that  in  which  it  was  first  drawn ;  R.  v. 
Barker,  1  Eatt,  186;  an  order  cannot  22.  v.  JJ.  of  Cheshire, 
5  JB.  ^  Adolph.  439. 

The  return  is  thus  made :  first  indorse  upon  the  writ  these 
words ;  **  The  execution  of  this  writ  appears  in  a  certain  schedule 
to  this  vnrit  annexed.  The  answer  of  R,  B.  esquire,"  [and  if 
this  writ  be  to  the  Sessions,  add:  "  and  the  justices  assign^  to 
keep  the  peace  in  and  for  the  county  of  — ^"].    Then  write  a 

schedule  on  parchment,  in  this  form  :  "  County  of ,  to  wit : 

I,  R,  B.  esquire,  [chairman  of  the  Quarter  Sessions  of  the  Peace 

for  the  said  county  of ,  and]  one  of  the  justices  of  our  sovereign 

lord  the  King  assigned  to  keep  the  peace  in  and  for  the  said  county, 
and  also  to  hear  and  diUmdne  divers  felonies,  trespasses  and  mis' 
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in  dis  mid  oomnty  tmumttttd,  by  mrtiM  of  4Ut  writ  to 
«M  delivettd,  da  under  my  t§al  [for  mytBtf  and  either  thejtmtien 
muign§d  to  heep  the  feaee  in  mnd  for  ike  aaid  eeunty,']  humbhf 
mrUfy  unto  hit  Majmty,  in  hit  Court  of  Kin^t  Beneh,  the  [imdiet" 
tmemijof  wMefc  mention  it  made  in  the  tedd  wWt,  together  vjUk  edl 
ikingt  toueiking  tiu  tame,  Qiven  a/t  ,  in  ikeeaid  amut^t^  ike 
day  of""^,  in  the  —  year  of  ihe  reign  of  King  WiiMatn 
^teFonrth.  £.  £."  [aeal]. 

Then  make  out  the  lecoid  of  the  iiidictaient,  together  with  this 
caption,  as  diiected  ante,  p.  31,  or  the  conviction  or  order,  &e«a8 
the  ease  may  require,  upon  parchment;  inclose  in  it  the  sche- 
dule, and  annex  them  to  the  writ ;  then  transmit  them  and  the 
Moognizance  to  the  Ciown  Office  of  the  Court  of  King's  Bench* 


Special  Cate.']  Where  the  justices  at  Sessions  are  hy  law 
made  justices  of  facts  as  well  as  of  law,  as  in  appeals,  their  deci- 
sion is  final,  and  cannot  be  reviewed  by  any  Court  whatever 
^without  their  consent.  If,  however,  they  feel  a  difficulty  in  tiie 
application  of  the  law  to  facts  in  any  particular  case,  they  may 
put  those  facts  into  a  special  case  for  the  opinio^  of  the  Court  ef 
King's  Bench,  and  confirm  or  quash  the  order  or  conviction  be- 
fore them,  subject  to  such  opinion;  and  the  Court  of  King's 
Bench  will  thereupon  confirm  or  quash  the  order  of  Sessions  aind 
the  order  or  conviction  appealed  against,  according  as  they  an 
wananted  by  the  facts  stated.  But  it  is  perfectly  optional  wiUi 
the  Sessions,  whether  they  will  thus  state  a  special  case  or  not; 
neither  the  parties,  nor  even  the  Court  of  King^s  Bench  itself, 
can  compel  them  to  do  so.  Where,  upon  the  hearing  of  an  ap- 
peal against  an  order  of  removal  at  Sessions,  it  appearod  that  the 
lather  of  the  pauper,  settled  at  Oulton,  lived  there  with  his  wife 
and  children,  and  died  there ;  the  widow,  with  the  children,  then 
went  to  reside  in  a  copyhold  messuage  and  lands  which  she  had 
in  Bumham  Overy,  and  dwelt  in  the  house,  and  continued  these 
for  three  months,  when  she  sold  the  property;  the  children, 
afterwards  becoming  chargeable  to  a  third  parish,  were  removed 
to  Oulton,  as  their  last  place  of  settlement,  and  Oulton  appealed. 
At  the  hearing  of  the  appeal,  it  was  argued  for  the  appellants, 
that,  as  the  mother  gained  a  settlement  in  Burnham  by  a  resi- 
dence upon  her  estate,  her  children,  living  with  her  and  uneman- 
cipated,  gained  a  derivative  settlement  &ere  also ;  but  the  Ses- 
sions, being  of  a  different  opinion,  confirmed  the  order,  and 
refused  to  state  a  case ;  whereupon  the  counsel  for  the  appellants 
tendered  exceptions  in  the  nature  of  a  bill  of  exceptions,  and  the 
orders  and  these  exceptions  were  afterwards  removed  into  the 
Court  of  King's  Bench  by  certiorari :  but  because  the  facts  of  the 
case  did  not  appear,  otherwise  than  in  the  exceptions,  which 
could  only  be  deemed  the  suggestions  of  counsel,  that  Court  could 
not  inter^.   An  application  was  then  made  for  a  rule  upoa  the 


diA  of  UK  peMse,  io  mbaiy  tkefiMstt  of  tlie  ewe  in  tfn  ovier  ef 
fiewinis ;  but  the  Gmirt  lefmed  it,  and  «ad  that,  aHkeugh  the 
ficMiiftiii  had  come  to  a  wioq|;  deeition,  there  wai  no  mode  of 
eooueUmg  them  to  stale  a  oeae,  nor  any  other  mode  of  hriagittr 
the  note  before  Ae  enperiorGoiirt,  to  have  that  deeieiaa  leviewea 
and  altered.    Bm,  v.  OuUon,  Burr.  5.C.  04.    In  one  cew,  in- 
deed, ^nheie  an  order  of  remoral,  and  an  order  of  Seisione  con- 
fhmhig  it,  were  removed  into  the  Court  of  King's  Bench,  that 
Conrt  directed  the  justices  at  Sesnons  to  inquire  into  a  particuhff 
lut  which  amered  doubtful  upon  the  face  of  tiie  oider  of  re- 
moval, and  that  they  shoidd  examine  witneases  upon  the  subject; 
which  being  done,  and  the  fact  reported  by  the  Seseions,  the 
Court  quashed  boUi  the  orders,    a,  v.  Margam,  1  T.  R,  77fi» 
But  this  is,  I  believe,  the  only  instance  in  which  the  Sessions 
have  been  compelled  to  inquire  of,  and  state  facts  relative  to,  a 
matter  which  had  already  been  under  their  consideration,  and 
dedded  upon  by  them.    Where,  indeed,  the  Sessions  grant  a 
case,  and  that  firom  circumstances  afterwards  becomes  nugatonr, 
and  the  case  is  not  settled,  the  Court  of  King's  Bench  will,  in 
aorae  caaesp  interfere,  and  grant  a  mandamus  to  the  Sessions  to 
state  the  case.    Thus,  where  upon  the  hearing  of  an  appeal  be- 
tiveen  two  parishes,  the  Sessions  (consisting  of  seven  justices) 
confinned  tme  order,  and,  upon  the  application  of  the  appellants^ 
granted  a  special  case ;  at  the  latter  part  of  the  Sessions,  when 
only  three  magistrates  were  present,  the  counsel  on  both  sides 
tendered  a  case  for  their  approbation,  and  two  of  the  three  then 
lelused  to  permit  the  case  to  be  stated  :  an  application  was  there- 
upon made  to  the  Court  of  King's  Bench  for  a  mandamus  to  tiie 
justices  at  Sessions,  requiring  them  to  state  the  special  case ;  and 
the  Court,  after  argument,  awarded  the  mandamus,  and  said  that, 
if  there  were  any  doubt  or  difference  about  the  facts,  the  justices 
shoiUd  re-examine  the  witnesses,  to  enable  them  to  state  the  case. 
£.  ▼.  Earl  of  Effingham  and  others,  2  JB.  ^  Adolph.  393.    But 
where,  upon  the  trisa  of  an  appeal  against  an  order  of  removal, 
the  Sessions  confirmed  the  order,  subject  to  a  case,  generally, 
without  specifying  as  to  any  particular  point ;  the  attomies,  not 
being  able  to  agree  upon  the  case,  applied  to  the  chairman,  who 
dedued  that  the  Court  virere  of  opinion  that  certain  alleged  facts, 
apon  which  it  was  intended  to  raise  the  point  in  the  case  for  the 
consideration  of  the  Court,  did  not  exist,  and  he  refused  to  sign 
any  ease  which  would  state  those  fiacts :  the  appellant  therefore 
applied  to  the  Court  of  King's  Bench  for  a  mandamus  to  the  jus- 
tices, requiring  them  to  state  a  case ;  but  the  Court,  although 
th^  admitted  that  there  might  be  cases  in  which  they  would 
grant  sudi  a  mandamus,  refused  to  do  so  in  this  instance,  under 
the  circumstances.    JR.  v.  J  J.  of  Pembreihnhire,  2  fi.  4  Adolph* 
381. 
I  ihink  it  may  be  laid  down  as  a  general  mle,  that  in  all  cases 
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of.  appeals  to  the  Sessions,  that  Court  may  grant  a  special  case^ 
if  they  think  fit  to  do  so.  This  is  a  common  and  ordinary  prac- 
tice upon  the  trial  uf  appeals  against  orders  of  removal,  poor- 
xates,  &c. ;  and  where,  upon  an  appeal  against  a  conviction,  the 
Sessions  quashed  it,  subject  to  a  special  case  for  the  opinion  of 
the  Court  of  King's  Bench,  and  it  was  argued,  in  the  latter  Court, 
that  no  case  could  be  reserved  at  Sessions  upon  a  conviction : 
the  Court  held  that  it  might,  and  that  such  had  oeen  the  practice. 
J2.  V.  Allen,  15  Etut,  343, 333.  A  case,  however,  cannot  be  re- 
;served  upon  the  trial  of  an  indictment  or  presentment.  And 
where,  upon  the  trial  of  a  presentment  of  a  bridge>  as  being  out 
of  repair,  the  jury  at  Sessions  found  the  defendants  guilty,  sub- 
ject to  the  opinion  of  the  Court  of  King's  Bench  upon  a  case ; 
the  record  and  case  being  thereupon  removed  by  certiorari, 
the  case  coming  on  to  be  argued,  Lord  Ellenborough,  C.J.  said, 
'*  It  is  quite  a  new  thing  that  a  case  should  be  reserved  upon  the 
trial  of  an  indictment  by  a  jury  at  the  Sessions  ;  it  is  a  very  great 
irregularity,  and  ought  to  be  noticed,  in  order  to  prevent  the  repe- 
tition of  it;  we  shall  take  no  notice  of  the  case  reserved.*'  His 
lordship  was  then  informed  that  it  had  been  done  by  the  consent 
of  both  parties,  as  the  readiest  means  of  taking  the  opinion  of  the 
Court  upon  the  point  of  law  intended  to  be  raised.  But  Lord 
Ellenborough  merely  said,  "  The  indictment  is  well  removed  by 
the  certiorari ;  but  we  shall  take  no  notice  of  the  case ;  we  shall 
leave  the  matter  as  it  is,  and  pronounce  no  judgment  upon  it." 
jR.  v.  Inhabitants  of  Sahpt  13  East,  95. 

The  facility  with  which  these  cases  are  granted,  varies  very 
jnuch  in  different  Courts  of  Quarter  Sessions :  in  some,  they 
liesitate  not  to  grant  it  upon  almost  every  occasion,  when  they 
are  asked  by  counsel  to  do  so ;  in  others,  they  refuse  it  in  almost 
every  instance.  Both  extremes  are  bad.  Granting  it  upon  occa- 
sions where  the  facts  raise  no  point  of  real  difficulty  or  doubt,  is 
worse  than  useless :  it  puts  the  litigating  parties  to  a  great  unne- 
cessaiy  expense ;  it  encumbers  the  crown  paper  of  the  Court  of 
Xing's  Bench  with  cases,  which  often  scarcely  admit  of  argu- 
jnent ;  it  gives  a  great  deal  of  unnecessary  trouble  to  the  judges 
of  that  Court;  and  impedes  the  progress  of  other  business  there, 
of  infinitely  more  importance.  On  the  other  hand,  refusing  it 
where  it  ought  to  be  granted, — refusing  it  where  the  facts  raise  a 
sew  and  difficult  point  of  law,  or  a  point  which  is  doubtful,  owing 
to  conflicting  decisions  upon  the  subject,  or  otherwise, — is  very 
like  a  denial  of  justice  to  one  at  least  of  the  litigating  parties,  and 
is  a  serious  detriment  to  the  administration  of  justice,  in  such 
eases,  in  the  other  Courts  of  Quarter  Sessions  throughout  the 
Jcingdom;  for  the  decisions  of  the  Court  of  King's  Bench  upon 
difficult  points  of  Sessions'  law,  being  widely  diffused  throughout 
the  kingdom  by  means  of  the  Reports,  they  become  known  to, 
and  are  guides  and  precedents  for,  all  the  Courts  of  Quarter  Ses- 
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sioDs  in  the  kingdom,  and  thereby  create  in  uniformi^  of  decision 
in  those  Courts  upon  the  points  so  decided  and  reported,  which 
is  extremely  desirable. 

The  great  thin^  to  be  attended  to  in  drawing  a  special  case,  is, 
to  state  facts,  and  not  merely  the  evidence  from  which  facts  are 
to  be  inferred.  In  most  instances,  facts  are  proved  by  express 
evidence ;  in  some,  they  are  to  be  implied  from  circumstantial 
evidence ;  and,  in  these  latter  cases,  it  is  the  fact  which  is  to  be 
so  implied,  which  must  be  stated,  and  not  the  circumstances 
irom  which  it  is  to  be  implied.  See  R.  v.  Bray,  Burr,  S.  C, 
682 ',  R.  v.  Page,  2  Bott,  736.  Where  a  special  case  stated  that 
ihe  pauper's  husband  hired  himself  as  waiter  to  a  tavern,  and  at 
the  same  time  had  the  tap,  (that  is,  a  privilege  of  selling  liquors 
there,)  and  had  the  use  of  a  cellar  for  his  liquors,  and  that  for  his 
place  of  waiter,  and  the  tap,  &c.  be  paid  the  yearly  sum  of  £60 : 
it  was  ai^ued,  that  as  the  hiring  as  waiter  appeared  to  have  been 
general,  the  Court  would  presume  it  to  be  a  hiring  for  a  year ; 
but  the  Court  held,  that,  as  the  Sessions  had  not  found  it  to  be  a 
hiring  for  a  year,,  they  could  not  presume  it  to  be  so.  R.  v.  Sea-- 
croft,  2  M.  8^  S.  472.  Where  a  servant  left  her  mistress  before 
the  end  of  a  year,  and  what  passed  between  them  upon  that  occa- 
sion was  stated  in  the  special  case,  but  it  was  not  stated  whether 
there  was  a  dissolution  of  the  contract  or  a  dispensation  only : 
the  case,  on  this  account,  was  sent  back  to  the  Sessions  to  be 
restated;  Lord  Kenyon,  C.J.  expressing  his  regret  that  **  the 
Courts  of  Quarter  Sessions  departed  from  the  rule  formerly  esta- 
blished, by  stating  evidence  instead  of  facts  in  the  special  case ;" 
and  Grose,  J.  said,  *'  the  Court  of  Quarter  Sessions  should  state 
the  result  of  the  evidence;  and,  in  a  case  of  this  kind,  they  should 
state  the  fact  one  way  or  the  other,  whether  this  were  a  dispen- 
sation with  the  service,  or  a  dissolution  of  the  contract."  R,  v. 
St.  Peter  Mancrqft,  8  T.  R.  477.  So,  where  a  Session's  case 
stated,  that  in  1774  the  pauper's  father  was  put  apprentice  by 
the  parish  officers  of  Ditcheat,  with  the  assent  of  two  justices,  to 
one  Powell,  a  farmer  in  that  parish,  **  for  and  in  respect  of  Mr. 
Wm.Wilmothis  estate,"  and  there  was  a  covenant  by  Powell  to 
teach  him  the  farming  business ;  Powell  was  tenant  of  a  farm  in 
Ditcheat,  belonging  to  Wiimot,  who  was  a  stocking  maker,  and 
the  indenture  was,  in  fact,  executed  by  Wiimot,  but  the  case  did 
not  state  that  it  was  executed  by  Powell ;  the  apprentice  never, 
in  fact,  served  Powell,  but  served  Wiimot,  in  the  parish  of  St. 
Cuthbert,  as  a  stocking- weaver.  It  was  contended,  that  this  was 
a  binding  to  Powell,  with  intent  that  the  pauper  should  serve 
Wiimot ;  and  that,  after  the  lapse  of  time  since  the  binding  and 
service,  it  ought  to  be  presumed  that  Powell  either  assigned  the 
apprentice  to  the  latter,  or  assented  to  his  serving  him  :  but  the 
dourt  held,  that  these  ought  to  have  been  found  as  facts  by  the 
Sessions ;  and  as  it  was  not  found  that  Powell  had  either  assigned 
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the  indentaxes  to  Wilmot,  or  assented  to  the  apprentice  aernat^ 
him,  it  did  not  appear  from  the  ease  that  the  pauper's  father 
gained  any  settlement  by  a  service  under  the  indenture.  R.  r. 
,St  Cuthbert,  Wells,  5  £.  ^  Adolph.  939.  So,  the  Court  will  not 
presume  fraud,  from  any  circumstances  whatever  which  may  be 
stated  in  a  Session's  case ;  it  must  be  found  specifically  by  the 
Sessions.  Where  a  pauper,  after  being  removcil  under  an  order 
of  removal,  letumed  the  same  night  to  toe  tenement  he  had  occu- 
pied at  the  time  of  his  arrival,  and  afterwards  resided  there  a  sof- 
fcient  time  to  gain  a  settlement :  it  was  objected,  that  the  pau- 
per's letum  was  fraudulent,  and,  therefore,  that  he  gained  nd 
settlement;  but  the  Court  held,  that  they  could  not  presume 
fraud,  it  must  be  stated.  B,  V.  FillongUy,  2  T.  B.  709.  So, 
where  in  a  Session's  case  it  appeared  that  the  pauper  hired  for  a 
year,  and  served  until  within  six  days  of  the  end  of  the  year, 
when  two  substantial  inhabitants  of  the  parish  (who  were  after- 
wards reimbursed  by  the  parish  officers)  gave  him  two  guineas 
to  leave  his  service  and  the  parish,  before  his  year  expired,  and 
he  accordingly  applied  for,  and  got  his  discharge  from,  his  mas- 
ter, who  paid  him  his  wages,  deducting  a  portion  for  the  time  he 
had  not  served :  but,  because  fraud  was  not  specifically  found 
by  the  Sessions,  the  Court  would  not  imply  it  from  the  facta 
found ;  and,  as  it  appeared  that  the  pauper  had  not  actually 
served  a  year,  the  Court  held  that  he  had  not  gained  a  settlement. 
R.  v.  Preston,  2  Bett,  310.  Where  a  Session's  case  stated  facts 
relating  to  the  taking  of  a  tenement  by  a  pauper,  from  which 
fraud  might  fairly  be  inferred,  and  the  Sessions  were  therein 
stated  to  have  holden,  that, "  under  these  circumstances,"  the 
pauper  gained  no  settlement;  the  Court  held,  that,  a»  the 
Sessions  had  not  expressly  found  this  renting  of  the  tenement  ta 
have  been  fraudulent,  they  could  not  presiune  it  to  be  so,  and  they 
therefore  held  that  the  pauper  gained  a  settlement,  and  they 
quashed  the  cn-der  of  Sessions.  R*  v.  Weston,  Burr,  S.  C.  166 ; 
2  Str.  1156.  Where  from  a  Session's  case  it  appeared  that  the 
pauper,  settled  in  TiUingham,  rented  a  tenement  in  Brad  well; 
and,  being  unable  to  pay  his  year's  rent,  the  overseers  of  TiUing- 
ham lent  him  money  for  that  purpose :  the  Court  said,  that  thejr 
could  not  hold  this  to  be  fraudulent,  as  fraud  had  not  been  ex- 
pressly found  by  the  Sessions;  if  the  overseer  had  advanced  thid 
money  merely  for  the  purpose  of  relieving  the  pauper,  there  was 
no  fraud  in  the  case ;  if  for  the  purpose  of  his  gaining  a  settle- 
ment in  Bradwell,  there  was ;  the  Court  therefore  sent  the  case 
back  to  the  Sessions,  to  find  the  fact  one  way  or  the  other.  B. 
v.  Tillingkam,  1  £.  ^  Adolph.  180.  Where,  in  a  similar  case, 
the  Sessions  found  payment  of  rent  by  overseers  to  have  been 
fraudulent,  the  Court  held,  that  no  settlement  was  gained  by  it. 
R,  v.St.  Sepulchre,  Cambridge,  1  J3.  ^  Adolpk.  924.  Where  the 
Sessions,  in  a  case,  after  stating  the  renting  of  a  tenement  by  tiie 
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Super,  and  ¥kt  ctncvMSluioes  mt&a&ing  it,  stuted  Am  k  was 
ndnlent,  but  that  flM  pamh  was  aoi  privy  ta  tba  fraud :  tke 
Court  hM,  that,  as  iUte  Saaskma  bad  stated  the  reatiag  to  he 
^adulefit,  that  finding  was  coaehisive*   R.  ▼.  Ueamrinio,  4  T<  £• 
473.    Whedier  saefa  a  inditig  hy  tha  Seaiioiis,  be  eaaehisive  or 
not  of  the  fact  of  fraod,  eame  in  question  in  R.  f .  Wotdknuit  1 
7.  R,  261 ;  but  the  Coart  then  said  that  it  was  aanecessaiy,  in 
that  particalar  ease,  to  consider  ^  point,  as  they  were  of  eptnioii 
that  the  Sessions  were  right  in  finding  fraud,  nader  the  partie^ar 
dreumstances  of  the  case.    Bm  in  a  aabsequeMt  case,  wheie  it 
was  stated  that  die  pauper's  husband,  who  was  settled  in  the 
parish  of  Great  Glenn,  took  a  bouse  in  the  parish  of  Leir,  as 
tenant  from  year  to  year,  at  the  yearly  rent  of  £3,  and  resided 
there  with  the  pauper  from  April,  1827,  until  the  14th  May,  1831, 
whan  he  died ;  she  resided  in  the  house  afterwards,  and  was  re- 
lieved by  the  parish  of  Gi«at  Glenn ;  in  the  August  following  the 
husband's  death,  the  attorney  for  the  parish  of  Great  Glenn  called 
upon  the  pauper,  and  offered  to  take  out  letters  of  administration 
for  her  to  ner  husband,  and  did  take  them  out  afterwards,  and  it 
was  stated  in  the  case  that  this  was  done  fraudulently,  and  at  the 
expense  of  the  parish  of  Great  Glenn,  for  the  purpose  of  settling 
the  pan])er  ia  the  parish  of  Leir :   the  Court  held,  that  althousb 
the  £lessioos  had  found  fraud,  yet,  as  they  had  also  stated  the 
grounds  upon  which  they  found  it,  the  Court  could  examine  and 
see  whether  those  grounds  warranted  the  finding ;   and,  in  con- 
sidering the  facts  stated,  they  did  not  think  they  amounted  to  that 
'Species  of  fraud  which  would  prevent  the  estate  of  the  intestate 
from  voting  in  the  pauper  as  administratrix,  as  she  was  bound 
by  law  to  take  out  administration,  and  consented  to  its  being  done ; 
they  therefore  held,  that  she  gained  a  settlement.     R,  v.  Oreat 
Glenn,  5  B.  ^  Adolph.  188.    But  where  the  Sessions,  in  a  case, 
state  their  own  conclusion  of  fact  from  doubtful  facts  and  circum- 
stances which  may  or  may  not  warrant  them,  the  Court  will  not 
in  general  disturb  their  decision.    And  therefore  where,  upon  the 
trial  of  an  appeal  against  an  order  of  removal,  the  respondents 
set  up  a  settlement  in  the  appellant  parish  by  hiring  anil  service, 
and  the  Sessions  confinUed  the  order,  subject  to  a  case,  which 
stated  a  very  doubtful  case  of  settlement :  the  Court  of  King's 
Beneh  held,  that,  as  the  Sessions,  by  codfinning  the  order,  had 
virtually  fbund  that  there  was  a  contract  of  hiring  for  a  year,  and 
a  service  for  a  year,  and  as  there  were  premises  to  warrant  that 
decision,  the  Court  would  not  disturb  it;  it  was  entirely  a  ques- 
tion of  fact  for  the  Sessions  to  decide.    R,  v.  St.  Andrew,  Cam~ 
bridge,  8  J3.  ^  C.  664.    So,  where*  it  was  stated  in  a  case  that 
the  pauper's  modier,  wishing  to  obtain  a  service  for  her  son, 
tAiA  one  Stater  if  he  wanted  a  boy,  and,  upon  his  answering  yea» 
aha  asked  him  what  waees  he  would  give,  and  he  said,  '*  let  him 
•lop  what  time  he  will,  1  will  give  him  satisfaction,  if  not  in 
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money,  in  clothes ;"  the  pauper  acooidingly  went  into  the  ser- 
vice, and  stopped  13  months,  when  he  ran  away  on  account  of 
his  master  beating  him  :  the  Sessions  found  there  was  no  general 
hiring ;  and  as  there  were  some  facts  in  the  case,  from  which  such 
a  conclusion  might  be  drawn,  the  Court  of  King's  Bench  refused 
to  disturb  the  decision.  R,  v.  Rotliston,  8  B.  ^  C.  668.  So^ 
where  the  Sesdons  found  ai»  implied  hiring  for  a  year,  from  facts 
(stated  in  a  case)  which  warranted  such  a  conclusion,  the  Court 
of  King's  Bench  said,  that  as  it  was  a  question  of  fact  for  the 
justices  to  decide,  and  as  they  had  exercised  their  judgment  upon 
It,  they  would  not  disturb  their  decision.  R.  v.  St,  Martin  in 
Leicester,  8  B.  ^  C.  674. 

The  special  case  may  be  in  this  form  : 

C  The  township  of  A.  in  the  county  of  B.  Appellants, 
Betv)een<  and 

f.  The  township  of  C.  in  the  same  county,  Respondents, 

This  was  an  appeal  against  [an  order  of  two  justices  for  the 
removal  ofD,  IE;,  and  Anne,  his  wife,  from  the  towtiship  ofC  in 
the  county  of  3.  to  the  township  of  A»  in  the  same  county,  as  the 
place  of  their  last  legal  settlement.']  The  appeal  was  tried  at  the 
Michaelmas  Quarter  Sessions  for  the  county  of  "B.,  when  that  Court 
confirmed  the  said  [order],  subject  to  the  opinion  of  the  Court  of 
King's  Bench  on  the  following 

CASE. 

[Here  state  the  facts  of  the  case,  as  proved  at  the  trial  of  the 
appeal.    And  you  may  conclude  thus :] 

If  the  Court  shall  be  of  opinion  tJiat  the  pauper  D.E.  gained  a 
settlement  in  the  towruhip  of  A.,  by  the  hiring  and  service  afore- 
said, then  the  orders  aforesaid  shall  stand  confirvned  ;  but  if  the 
Court  shall  be  of  a  contrary  opinion,  then  the  order  of  removal 
aforesaid,  and  the  order  of  Sessions  confirming  the  same,  shall  be 
quashed.  [This  of  course  must  be  vaned  as  circumstances  may 
require.] 

J.  N.ybr  the  Appellants. 

J.  S.jfbr  the  Respondents. 

If  the  case  be  insufficiently  stated,  the  Court  of  King's  Bench, 
if  they  see  that  it  is  necessary  for  the  purposes  of  justice,  will 
send  it  back  to  the  Sessions  to  be  restated.  Although,  according 
to  modem  practice,  this  is  now  unusual,  it  is  entirely  optional  with 
the  Court  whether  they  will  do  so  or  not.  Where,  upon  an  ap- 
peal against  an  order  of  removal,  the  Sessions  confirmed  the 
order,  subject  to  a  case ;  the  case  however  was  so  imperfectly 
stated,  the  Court  would  not  give  any  opinion  upon  the  point  sub- 
mitted to  them,  but  ordered  both  orders  to  be  quashed.  Burr. 
£,  C.232.    The  reporter,  indeed,  questions  the  authority^f  the 
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Court  to  quash  the  orders  on  this  gnmnd,  and  suggests  that  they 
ODght  to  have  sent  the  case  back  to  be  re-stated.    Id.  but  see 
R,  V.  Seacraft,  R.  v.  St.  Cuthhert,  and  many  of  the  eases  of 
fraud,  mentioned  supra.    Where  a  Session's  case  stated  that  an 
indenture  being  produced  by  the  appellant  upon  notice,  they  had 
mled  that  the  respondents  were  bound  to  prove  it,  and  in  default 
of  their  doing  so  it  was  not  received ;  and  the  Court  of  King's 
Bench  held,  that  it  was  not  necessary,  under  the  circumstances, 
for  the  respondents  to  prove  it :  it  then  became  a  question,  whe- 
ther the  case  should  not  be  sent  back  to  the  Sessions  to  be  re- 
stated;  but  the  Court  held,  that  if  the  indenture  had  been 
received  in  evidence,  it  was  clear  what  the  decision  ought  to  be» 
and  they  decided  accordingly.    J2.  v.  Middlezoy,  2T,R,  41 » 
Where,  upon  the  hearing  of  an  appeal,  the  Sessions  granted  a 
case,  but  the  counsel  not  agreeing  upon  the  facts,  each  submitted 
his  statement  to  the  chairman,  that  he  might  draw  up  a  case 
from  them  and  from  his  notes ;  a  case  purporting  to  be  signed 
by  the  chairman  was  afterwards  sent  up  with  the  orders,  in 
return  to  the  certiorari,  but  the  attorney  for  one  of  the  parties, 
concaving  it  not  to  accord  with  the  facts  proved,  applied  to  the 
churman  upon  the  subject,  who  stated  that  he  had  no  recollec- 
tion of  having  signed  the  case ;  but  the  clerk  of  the  peace,  on 
the  contrary,  made  oath  that  the  case  sent  up  was  a  true  copy  of 
one  which  was  signed  by  the  chairman,  the  practice  being  to 
send  up  a  copy  and  not  the  original :  upon  an  application  to  the 
Court  of  King's  Bench  for  a  rule  to  have  the  case  sent  back  to 
be  restated,  the  Court  refused  it,  saying,  that  as  the  case  came 
before  them  with  the  signature  axid  apparent  authority  of  the 
chairman,  the^  could  not,  without  very  strong  grounds,  presume 
it  not  to  be  his,  and  that  the  matter  alleged  was  not  sufficient  ta 
impeach  it.     R.  v.  Matlock,  5  £.  ^  Adolph.  883. 

When  a  case  is  sent  back  to  be  restated,  it  is  sometimes  neces- 
sary to  examine  witnesses  again  to  enable  the  Court  of  Quarter 
Sessions  to  do  so ;  sometimes  the  evidence  already  taken,  as  it 
appears  upon  the  chairman's  notes,  will  be  sufficient  for  the 
purpose.  Where  a  case  was  sent  back  to  the  Sessions  to  be  re- 
stated, and  at  the  following  Sessions,  when  the  matter  came  under 
the  consideration  of  the  justices,  they  refused  to  hear  the  wit- 
nesses again,  although  there  were  justices  then  on  the  bench  who 
had  not  been  on  it  when  the  appeal  was  heard ;  but  the  Court 
of  King's  Bench  afterwards  hela,  that  under  the  circumstances  of 
the  case  it  was  not  necessary  that  they  should  do  so.  R,  y.  Bray, 
Burr,  S.  C,  682.  But  where,  upon  an  appeal  by  a  person,  to 
whom  a  pauper  child  had  been  oound  apprentice  by  a  parish, 
the  Sessions  gave  their  decision  subject  to  a  case ;  and  having 
stated  evidence  only,  and  not  the  conclusions  to  be  drawn  from 
that  evidence,  the  Court  sent  it  back  to  them  to  be  restated  in 
this  respect,  and  also  that  it  might  be  stated  whether  the  defend- 
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ant  was  the  oceapier  of  oertais  tithes  in  bia  own  right,  or  whatber- 
ha  waa  merely  bailiff  to  another :  the  Sessions  ac4Xinlingly  re- 
stated the  case,  but  refused  to  hear  evidence  again ;  but  the 
Court  of  King's  Beach  made  an  oider  that  they  shooid  bear 
evidence  as  to  the  fact  ol  the  defendant  being  occupier.    K.  v. 
Vag;  2  Bottf  736.    Upon  an  appeal  against  a  conviction,  the 
Sessions  quashed  it,  subject  to  a  case ;  a  certiorari  was  thei€- 
il^n  sued  out  by  the  respondents,  and  the  proceedings  and  case 
brought  up ;  but,  upon  argument*  the  Court  ordered  the  caaa  to 
be  sent  back  to  tibe  Sessions  to  be  restated :  the  Sessions  then 
reheard  the  aj^al,  and  confinned  the  conviction,  subject  to  a 
case;    and  at  the  following  Sessions,  upon  applieatioo,  they 
ordered  that  the  case  should  be  restated,  and  returned  to  the 
Court  of  King's  Bench  under  the  original  certiorari.    More  than 
aU  months  having  elapsed  since  the  appeal  was  reheard,  and  na- 
new  certiorari  being  sued  out,  the  respondents  moved  for  a  pro- 
cedendo ;  the  appellant  accounted  for  the  delay,  by  saying  that 
the  respondents  refused  to  agree  to  the  stating  of  the  case,  but 
argued,  that  as  the  Court  had  sent  the  case  back  merely  to  be 
restated,  the  Sessions  had  no  autliority  to  make  a  new  order,  and 
that  it  was  incumbent  on  the  respondents  to  bring  up  the  restated 
case  under  the  original  certiorari.    But  the  Court  held,  that 
when  a  case  is  sent  baek  to  Sessions  to  be  restated,  that  implies 
that  the  Sessions  may  rehear  it,  for  it  may  be  necessary  that  they, 
should  do  so  in  order  to  restate  the  case ;  and  if  they  rehear  it» 
and  reverse  their  former  judgment,  subject  to  a  case,  it  is  incum- 
bent upon  the  party,  against  whom  the  decision  is»  to  have  these 
new  proceedings  and  case  brought  before  the  Court  by  a  new 
certiorari ;  and  the  stat.  13  G.  2,  c.  18,  s.  5,  being  peremptory 
in  requiring  this  to  be  done  within  six  months,  it  precluded  the 
Court  from  extending  the  time  by  any  indulgence  to  the  parties ; 
as  the  case,  however,  was  not  before  them,  they  said  they  could 
not  award  a  procedendo,  but  they  discharged  all  the  rules, 
thereby  leaving  the  parties  in  the  same  situation  as  if  there  had 
been  no  appeal.    R.  v.  BUxham,  1  Ad.  4  £•  386. 

Mandamui.]  As  the  writ  of  mandamus,  like  a  writ  of  cer- 
tiorari, may  be  directed  to  the  justices  in  Sessions,  and  also  to 
the  justices  out  of  Sessions,  I  shall  treat  of  it  here  geoerally,  for 
the  same  reason  that  I  have  already  treated  generally  of  the  writ 
of  certiorari.    Su  anU^  p,  35,  36. 

The  writ  of  roandamua  is  a  high  prerogative  writ»  issuing  from 
the  Court  of  King's  Bench,  directed  to  the  judges  of  inferior 
Courts  of  judicature,  &c.  alleging  that  complaint  had  been 
9>ede  of  their  refusat  to  do  some  certain  act  pertaining  to  their 
effioe,  and  commanding  them  in  the  King's  name  to  do  it,  "  or 
that  you  shew  us  cause  to  the  contrary  thereof,  least  in  your 
de^utt  the  same  complaint  should  be  repeated  to  us,"  It  issuea 
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kom.  the  Coiut  of  King's  Bencb,  it  bein^  the  pediliir  businesi 
ot  diat  Court  to  mperintend  all  inferior  tnbvnals,  and  theiein  to 
tfdone  the  true  exenaae  of  those  judicial  or  mioislenal  povrers 
with  which  the  crown  or  legislatttre  have  invested  them.  3  BL 
Ctai.  1 10.  If  therefore  justices  in  Sessions,  or  out  of  SesskmSy 
hook  a  mistake  of  the  law  or  otherwise,  refuse  to  do  some  acC 
wluch  bviaw  they  ought  to  do,  the  Court  of  Kill's  Bench,  upon 
ao^Kcatioa,  will  in  the  first  instance  grant  a  rtUe  calling  upon 
the  justices  to  shew  cause  why  a  writ  of  mandamus  showd  not 
VBRie ;  and  if  no  sufficient  cause  be  shewn,  the  rule  is  made 
absolute,  and  the  writ  issues  accordingly,  in  the  alternative  in 
the  fiist  instance,  that  they  should  do  the  act  required,  or  shew 
cause  to  the  contrary  ;  to  which  writ  they  are  bound  to  make  a 
xetorn ;  and  if  that  return  be  insufficient,  a  peremptory  mandamus 
issoes,  which  must  be  obeyed,  and  the  Ck>urt  of  King's  Bench 
will  allow  of  no  other  return  to  it,  except  that  what  was  com- 
manded by  the  writ  has  been  duly  esecutcd. 

The  Court  of  King's  Bench  have  accordingly  granted  writs  of 
mandamus  to  the  justices  at  Sessions,  to  administer  the  oaths  and 
dedaiation  to  a  dissenting  minister ;  R*  v.  JJ.  of  G2oucest«r- 
skire,  15  East,  577 ;  to  justices  out  of  Sessions,  to  swear  over- 
seers of  the  poor  to  their  accounts ;  H.  v.  JJ*  of  MiddUsex, 
1  WUs»  125  ;  to  justices  out  of  Sessions,  to  summon  a  person 
for  not  paying  poor  rates ;  Anon,  2  CAtt.  R.  257 ;  to  justices  out 
of  SessionSy  to  examine  the  mother  of  a  bastard,  aiad  grant  a 
summons  against  the  putative  father ;  R.  v.  Martyr  and  Fulham^ 
13  Eatt,  55  ;  to  justices  out  of  Sessions,  to  appoint  overseers  of 
die  poor;  se§  E.  v.  J  J.  <f  Bedfardtkirt,  Cald.  157.  R.  v.  J  J.  of 
Pgterbarough,  Id.2Z8 ;  to  justices  out  of  Sessions,  to  allow  a 
poor  rate  ;  R.  v.  J  J,  of  Dorchester,  1  Sir.  3d3,  and  see  R,  v. 
JW/y,  1  Bott,  76 ;  to  the  justices  at  Sessions,  for  Middlesex,  as 
well  as  other  counties,  to  award  compensation  to  the  sheriff  in 
beu  of  gaol  fees,  under  stat.  55  G.  3,  c.  50,  s.lO,  the  Court 
holding  that  those  justices  had  authority  by  the  Act  to  do  so ; 

B.  v.  JJ.ofMiddUset,  3  B.  ^  Adolph.  100 ;  to  justices  out  of  Ses- 
ttons,  to  grant  to  overseers  of  the  poor  a  warrant  of  distress 
against  a  former  oversea,  to  levy  the  amount  of  certain  items* 
disallowed  in  his  accounts  by  the  justices  at  Sessions ;  B.  v. 
Paseoe  and  oth^s,  2  M.  ^  &  343 ;  to  justices  at  Sessions,  to 
allow  a  person  on  behalf  of  the  rate  payers  to  inspect  and  take 
eopies  of  the  two  last  county  rates,  and  of  all  orders  of  Sessiont 
lor  the  expenditure  of  the  same ;   A.  v.  J  J.  of  Lncester,  4  B.  ^ 

C.  891 ;  to  justices  at  Sessions,  to  make  up  a  record  of  the  pio<* 
ceedings  upon  an  indietment,  in  order  to  enable  the  defendant  to 
plead  auterfoia  convict  to  another  indictment  for  the  same  offence* 
STv.  JJ.  of  Middlesex,  5  B.  ^  Ad.  1113.  But  they  have  refused 
to  award  a  mandamus  to  justices  at  Sesmons,  to  proceod  to  a  new 
^kction  of  a  county  treasurer,  where  it  appeared  that  the  election 


56  Mandamus, 

wbich  had  already  taken  place  was  not  void.  U,  v.  JJ.  of 
Herefordshire,  1  Chit.  R.  700.  They  have  refused  to  award  a 
roandamus  to  justices  out  of  Sessions,  to  order  a  rate  to  be  levied 
to  reimburse  inhabitants  of  a  borough  certain  damages  and  costs 
they  had  to  pay  in  actions  brought  against  them  on  stat.  57  G.  3» 
c.  J  9,  s.  3,  for  damage  done  by  rioters ;  first,  because  they  thought 
that  the  inhabitants  of  a  town  were  not  within  the  statutes  upon 
the  subject,  which  entitled  only  the  inhabitants  of  hundreds  to 
be  so  reimbursed ;  and  that  even  if  they  were,  the  application 
should  have  been  made  to  the  justices  at  Sessions,  and  not  to 
justices  out  of  Sessions.  R.  v.  J  J.  of  King's  Lynn,  3  JB.  ^  C. 
147.  So,  they  have  refused  a  mandamus  to  county  justices  out 
of  Sessions,  requiring  them  to  rate  some  parish  in  the  county  in ' 
aid  of  a  parish  in  an  adjoining  borough,  having  an  exclusive 
jurisdiction ;  because  the  county  magistrates  could  not  legally 
do  so.  R,  V.  Holbecke  and  another,  4  T.  R,  778.  So,  they  have 
refused  a  mandamus  to  a  justice  out  of  Sessions,  to  produce 
depositions  taken  before  him  on  a  charge  of  felony,  for  the  pur- 
pose of  founding  an  indictment  for  perjury  against  the  deponents  ^ 
the  magistrate  should  be  subpoenaed  to  produce  them,  and  they 
might  then  be  read  in  evidence  before  the  grand  jury.  It.  v* 
JJ.  of  Bedford,  1  Chit.  R.  627. 

So  the  Court  will  not  in  general  direct  a  mandamus  to  justices* 
requiring  them  to  do  an  act,  which  may  probably  subject  them 
to  an  action,  unless  it  appear  very  clearly  tnat  the  act  may  legally 
be  done.  Where  an  application  was  made  for  a  mandamus  to 
magistrates,  requiring  them  to  grant  a  warrant  of  distress  against 
a  rector,  as  occupier  of  the  tithes  of  a  parish,  for  the  amount  of 
composition  in  lieu  of  statute  duty,  where  it  was  doubtful  whe- 
ther a  rector  was  properly  chargeable  for  it :  the  Court  refused 
it ;  and  Abbott,  C.  J.  said,  "  it  is  manifest  that  if  we  granted  a 
mandamus  commanding  the  justices  to  issue  a  warrant  of  distress, 
the  rector  would  bring  an  action  to  try  the  validity  of  that  which 
we  had  ordered  to  be  done ;  I  have  always  felt  great  reluctance 
to  order  any  thing  to  be  done  by  a  magistrate,  which  may  subject 
him  to  an  action,  of  which  the  issue  is  doubtful ;  if  the  fear  of 
an  action  appeared  to  be  a  mere  pretence,  and  to  have  no  reason^ 
able  foundation,  we  should  not  listen  to  it ;  but  here  there  is  so 
much  doubt,  that  I  am  of  opinion  we  ought  not  to  grant  a  man- 
damus." R.  V.  Dayrell  and  another,  1  B.  ^  C.  485.  So,  where 
an  application  was  made  for  a  mandamus  to  justices,  to  grant  ft 
warrant  of  distress  against  a  person  for  non-payment  of  a  poor 
rate :  it  appearing  that  the  rate  had  not  been  published  on  the 
first  Sunday  after  it  was  allowed,  the  Court  held  it  bad  on  that 
account,  and  refused  the  mandamus,  even  although  it  appeared 
that  the  rate  had  been  appealed  against  and  confirmed  on  appeal. 
R,  V.  Neweomb,  4  T.  R.  368.  So  in  R.  v.  Dyer  and  Hall,  2  Ad. 
^  £•  606,  the  Court  refused  a  mandamus  requiring  justices  to 
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issue  a  distress  warrant  for  rates,  where  it  was  doubtfiil  whetber 
the  party  rated  was  legally  liable  to  be  so.    So,  where  a  doubt 
appeared  whether  a  particular  person  was  liable  to  contribute  to 
the  repairs  of  the  highways  in  a  parish,  the  Court  refused  a  man* 
damns  requiring  a  magistrate  to  grant  a  distress  warrant  against 
him  for  a  highway  rate ;  the  Court  saying,  "  vre  are  not  to  sub- 
ject the  magistrate  to  risk,  by  compelling  him  to  perform  an  act, 
where  we  see  a  l^;al  probability  that  an  action  will  be  brought 
against  him  for  doing  it."    R.  v.  Greame,  2  Ad,  Sf  £.  615,  and 
tee  R,  V.  Morgan,  Id.  618,  n.  and  R.  v.  Mirdwuse  and  Elton, 
Id.  632,  ace,  Hee  A.  v.  Treeothiek,  Id.  405.  R.  v.  J  J.  of  Middle-^ 
MX,  2  Lti.  Km,  163,  A.  t.  Freeman,  2  Ld.  Ken.  19,  temb.  eont. 
In  R.  V.  Benn  and  Church,  6  7.  R.  198,  the  Court  refused  the 
mandamus  as  to  a  distress  warrant  for  a  poor  rate,  where  the 
objection  to  it  was  that  the  party  should  first  be  summoned  before 
the  magistrate,  before  any  distress  warrant  was  issued  against 
him ;  but  the  Court  said  that  they  would  award  a  mandamus  to 
the  justice  to  summon  the  party  and  hear  the  complaint  against 
him,  if  it  should  be  necessary.    So,  where  a  person  was  sum* 
manly  convicted  in  a  penalty,  and  it  was.  doubtful  whether  the 
conviction  was  valid,  the  Court  refused  a  mandamus  to  a  justice 
requiring  him  to  issue  a  distress  warrant  for  a  penalty.    R.  v. 
Broderip,  5  B.  ^  C.  239.  5.  P.  R.  v.  Robinson,  2  SmUh,  274. 

And  the  Court  will  in  all  cases  grant  a  mandamus  to  justices 
to  receive  or  hear  an  appeal  or  complaint  or  other  matter,  of 
which  they  have  jurisdiction,  where  by  law  it  is  not  a  matter  of 
discretion  with  the  justices  whether  they  will  take  cognizance  of 
it  or  not,  but  it  is  a  matter  of  right  in  the  parties  that  they  should 
do  so.    See  diet,  per  Lord  EUenborough,  C.  J.  14  East,  397,  et 
infra.    Therefore,  where  an  application  by  petition  was  made  to 
the  justices  at  Sessions,  to  fix  the  wages  of  millers  within  the 
county,  which  they  refused  to  do*  upon  the  ground  that  by  law 
they  had  authority  to  fix  wages  only  m  the  case  of  labourers  in 
husbandry :  upon  a  motion  to  the  Court  of  King's  Bench  for  a 
mandamus  commanding  them  to  hear  and  determine  the  applica* 
tion,  the  Court,  being  of  opinion  that  the  justices  had  juriscuctiooy, 
granted  the  mandamus,  Loid  EUenborough,  C.  J.  adding,  "We 
do  not,  however,  by  granting  this  mandamus,  at  all  interfere  with 
the  exercise  of  that  discretion  which  the  legislature  meant  to 
confide  to  the  justices  of  the  peace  rn  Sessions ;  we  only  say  that 
they  have  a  discretion  to  exercise,  and  therefore  they  must  hear 
the  application ;  but,  having  heard  it,  it  rests  entirely  with  them 
to  act  upon  it  as  they  think  fit."  A.  v.  J  J,  of  Kent,  14  East,  395. 
So,  where  two  justices  out  of  Sessions  refused  to  enforce  payment  of 
a  balance  due  by  a  person  who  had  been  overseer  of  the  poor» 
they  imagining  that  tney  had  no  authority  to  do  so,  as  there  bad 
been  an  appeal  to  the  Sessions  against  the  overseer's  accounts : 
upon  application  for  a  mandamus  commanding  them  to  receive 
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and  bear  the  complaint  against  the  overseer,  it  appearing  to  the 
Court  that  the  Sessions,  authough  they  found  a  certain  balance  to 
be  in  the  overseer's  hands,  had  made  no  order  for  him  to  pay  it 
over,  and  the  Court  being  of  opinion  that  two  justices  out  of 
Sessions  had  in  that  case  authority  to  make  such  an  order,  granted 
the  mandamus.  B.  v.  Carter  and  another,  4  T.  JR.  246.  Where 
the  justices  at  Sessions  dismissed  an  appeal  against  overseers^ 
accounts,  without  hearing  it  upon  the  merits,  on  the  ground  that, 
as  the  accounts  had  not  previously  been  examined  at  a  petty 
Sessions,  they  had  no  authority :  the  Court,  after  argument, 
being  satisfied  that  the  justices  had  authority,  and  ought  to  have 
eaercised  it,  granted  a  mandamus  commanding  them  to  enter 
continuances  and  hear  the  appeal.  R,  v.  J  J.  of  CtJehetUr,  5 
B,  ^  Aid,  535.  So,  where  there  were  two  overseers  of  the  poor, 
and  one  appealed  against  the  accounts  of  the  other ;  and  at  the 
Sessions,  after  the  appeal  was  called  on,  and  one  of  the  reqion- 
dent's  witnesses  examined,  an  objection  being  then  taken  that 
the  appeal  did  not  lie,  the  justices,  imagining  that  one  overseer 
could  not  appeal  against  the  other's  accounts,  dismissed  the  ap* 
peal,  without  hearing  the  appellant :  upon  an  application  for  a 
mandamus  to  enter  continuanees  and  hear  the  appeal,  it  was  • 
urged  upon  the  part  of  the.  justices  that  a  co>overseer  could  not 
appeal  in  such  a  case,  and  even  if  he  could,  as  the  Sessions  had 
in  fact  received  the  appeal  and  adjudicated  upon  it,  the  Court 
would  not  grant  a  mandamus ;  but  the  Court  held  that  this  was 
not  a  hearing  of  the  appeal,  but  a  dismissal  of  it  upon  a  preli- 
minary objection  taken ;  and  being  also  of  opinion  that  the 
appeal  lay,  they  granted  the  mandamus.  R.  v.  J  J,  of  Gloucester'^ 
$hire,  1  B,  6^Adolph,  1.  So,  where  the  Sessions  refused  to  hear  an 
appeal  against  an  order  of  61iation,  on  the  ground  that  merely  a 
parol  notice  of  the  appeal  had  been  given,  and  that  the  notice 
ought  to  have  been  in  writing :  the  Court,  upon  application, 
granted  a  mandamus  commanding  the  justices  to  enter  conti- 
nuances and  hear  the  appeal,  holding  that  as  the  statute  upon  the 
subject  did  not  require  tne  notiee  of  appeal  to  be  in  writing,  the 
parol  notice  was  sufficient.  R.  v.  J  J.  of  Salop,  4B.  Sf  Aid.  626. 
See  also  R,  v.  JJ,  of  Carmarthenshire,  4  jB.  ^  Adoiph,  563. 
Where  upon  an  application  for  a  mandamus  to  justices  to 
receive  and  hear  an  appeal  against  an  order  of  removal,  it  ap- 
peared that  the  order  was  made  on  Tuesday  the  8th  July,  bat 
not  executed  until  Saturday,  and  the  Sessions  took  place  on  the 
Tuesday  following,  and  lasted  four  days ;  that  upon  an  aj^ca* 
tion  being  made  at  the  Michaelmas  Sessions  to  enter  an  appeal 
against  it,  it  was  refused,  on  the  ground  that  it  was  not  entered 
at  the  Sessions  next  after  the  making  and  service  of  the  order,  a& 
required  by  the  statute :  the  Court  granted  the  mandamus,  hold- 
iag  that  although  the  statute  required  the  appeal  to  be  made  t^ 
the  next  Quarter  SesMona*  yet  that  must  mean  th»  next  practieer 
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lAe  Sessions  ;  the  parish  officers  must  have  a  reasoaaUe  time  to 
make  inquiries,  that  they  may  judge  of  the  propriety  of  appealing 
or  not.  B.  v.  JJ.  of  Essex,  I  JB.  ^  Aid,  210.  S.  P.  R.  v.  J  J.  of 
Flintshire,  7  T.  B.  200.    H.  v.  Hendan,  %  D.  S^  R.  249.     So, 
where  an  order  of  removal  from  Richmond  to  Mortlake,  both  in 
Surrey,  were  made  and  executed  on  the  11th  January,  and  the 
Sessions  began  on  the  12th,  and  lasted  14  days,  and  were  then 
^ioumed  to  the  2d  February,  and  lasted  one  day,  and  were  then- 
adjouined  to  the  1st  March,  and  lasted  two  days;  by  the  practice 
of  the  Sessions  the  appeal  might  have  been  entcwed  at  any  time 
faring  the  Sessions,  or  at  the  first  adjournment ;  the  appellants 
enter^  an  appeal  against  this  order  at  the  Easter  Sessions,  and 
were  then  ready  to  try  it,  having  given  regular  notice  of  trial; 
but  the  justices  refused  to  hear  it,  on  the  ground  that  it  ought  to 
have  been  entered  at  the  previous  Sessions :  the  Court  of  King's 
Bench,  however,  upon  application,  granted  a  mandamus  com- 
manding  them  to  hear  it ;  they  said  that  the  statute  never  con» 
templated  the  continuance  or  adjournment  of  the  Sessions,  bat  if 
the  appellants  have  not  a  reasonable  time,  between  theexecutioa 
of  the  order  and  the  first  day  of  the  Sessions,  to  consider  whether 
they  will  appeal  or  not,  they  shall  have  until  the  Sessions  next 
after  to  appeal.  K.  v.  J  J.  of  Surrey,  I  M.  Sf  S.  479.    So,  where 
a  rate  was  published  only  the  day  before  the  commencement  of 
the  Quarter  Sessions  for  London,  and  an  appeal  against  it  was 
entered  at  the  following  Quarter  Sessions,  but  the  Court  refuse^ 
to  hear  it,  because  it  bad  not  been  entered  at  a  General  Sessions 
which  had  intervened  between  these  two  Quarter  Sessions  :  the 
Court  of  King's  Bench,  upon  application,  granted  a  mandamus 
to  enter  continuances  and  hear  the  appeal,  holding  that  the  ap- 
pellant was  not  bound  to  enter  it  at  the  intervening  General 
sessions,  and  that  it  had  therefore  been  lodged  in  time.  R.  v.  JJ» 
ef  London,  15  East,  632.  And  where  an  order  of  removal  was 
lerved  on  the  8th  April,  and  the  Sessions  were  holden  on  the  Idth, 
and  by  the  practice  of  the  Sessions  eight  days'  notice  of  appeal 
was  required ;  notice  of  appeal  was  given  for  the  July  Sessions, 
]bat  the  justices  then  refused  to  allow  the  appeal  to  be  entered  or 
to  try  it,  on  the  ground  that,  although  the  appellants  could  not 
have  given  notice  of  appeal  for  the  preceding  Sessions,  they  might 
have  had  their  appeal  then  entered  and  respited :  but  the  Court 
held  that  as  eatenag  an  appeal  merely  for  the  purpose  of  havinf 
it  adjourned  was  an  useless  act,  it  was  unnecessary ;  it  was  bu£ 
£ient  to  enter  it  at  the  Sessions  at  which  the  party  by  his  notiee 
was  bound  to  try  it ;  they  therefore  granted  a  mandamus  com- 
Bianding  the  justices  to  enter  cootinuances  and  try  the  appeeL 
M.Y.JJ.  rf  Devon,  BB.^  0,640  n.  SfseeR,Y.  JJ.  of  South' 
4tmpton,  Id.  641  n,  and  R.  v.  JJ.  of  Kent,  Id.  639,  aeeord,  8e, 
where  a  father  and  son  were  removed  by  separate  orders  of  ne- 
aond,  and  notices  of  appeal  weie  given  in  both  ca«s»  b«t  tiK 
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respondents,  in  order  to  save  expense,  requested  that  only  one  of 
the  appeals  should  be  entered,  and  that  the  decision  of  that  should 
also  determine  the  other ;  the  appeal  against  the  order  removing 
the  father  was  then  tried,  and  decided  for  the  appellants,  but  the 
respondents  afterwards  refused  to  abide  by  the  decision  with  re' 
spect  to  the  son ;  the  appellants  therefore  at  the  following  Sessions 
applied  to  be  allowed  to  'enter  the  appeal  against  the  order  re- 
moving  the  son,  but  the  Sessions  refused  to  allow  it,  on  the 
ground  that  it  should  have  been  entered  at  the  Sessions  next  after 
the  service  of  the  order :  the  Court,  however,  upon  application, 
granted  a  mandamus  commanding  the  justices  to  enter  ue  appeal 
nunc  pro  tunc,  and  enter  continuances,  saying  that  as  the  appel- 
lants were  not  in  fault,  but  were  prevented  from  entering  their 
appeal  by  the  breach  of  agreement  on  the  part  of  the  respondents, 
it  was  but  reasonable  that  they  should  be  put  in  a  situation  to  try 
their  appeal.  R,  v.  JJ,  of  Wiltshire,  1  East,  638.  and  see  R,  v. 
J  J.  of  Devonshire,  Cald,  32,  accord.     Where  an  appeal  against 
an  order  of  removal  was  entered  and  respited  at  the  January  Ses- 
sions, and  15  days  before  the  April  Sessions  notice  of  trial  was 
given  for  these  sessions,  but  there  being  a  rule  of  the  sessions 
that  where  an  appeal  was  entered  and  respited  notice  thereof 
should  be  given  to  the  removing  parish  within  one  month  after 
the  entry  and  respite,  and  such  notice  not  having  been  given,  the 
justices  refused  to  hear  the  appeal :  upon  an  application,  how- 
ever, for  a  mandamus  commanding  the  justices  to  enter  continu- 
ances and  hear  the  appeal,  the  Court  granted  it,  holding  that  the 
justices  had  no  authority  to  require  this  notice  of  the  entry  and 
respite ;  the  statute  only  required  notice  of  appeal,  and  all  that  the 
justices  could  do  was  to  decide  whether  the  notice  was  given  in 
reasonable  time.  i?.  v.  J  J,  of  Norfolk,  5  B.  ^  Adolph,  990.  So, 
where  an  appeal  was  entered,  and  at  the  following  Sessions  the 
justices  refused  to  hear  it,  because  it  appeared  that  notice  of  ap- 
peal was  given  a  day  too  late  :  the  Court  of  King's  Bench,  upon 
application,  granted  a  mandamus,  saying  that,  under  the  circum- 
stances, justice  would  be  most  satisfactorily  administered  by 
ordering  the  justices  to  enter  continuances  and  hear  the  appeal. 
R.  v.  J  J.  of  Lancashire,  7  B,  8^  C.  691.  see  R,  v.  J  J.  o/*  jBi«rfc- 
inghamshire,  3  East,  342.  K.  v.  J  J.  of  Wiltshire,  10  East,  404, 
accord.    So,  where  the  Sessions  refused  to  receive  an  appeal, 
because  the  notice  of  appeal  had  been  served  on  a  Sunday,  the 
Court  of  King's  Bench  granted  a  mandamus.  R.  v.  J  J.  of  Hun- 
tingdonshire, Cald.  283.    So,  where  upon  an  appeal  against  a 
rate  being  called  on  at  Sessions,  and  the  appellant  being  then 
Teady  to  prove  his  notice  and  proceed  with  the  case,  the  respon- 
dents applied  to  put  off  the  tnal  until  the  next  Sessions,  which 
was  granted,  and  the  respondents'  counsel  handed  a  copy  of  the 
notice  of  appeal  to  the  clerk  of  the  peace,  to  enable  him  to  draw 
'--up  the  order ',  at  the  next  Sessions  both  parties  appeared,  but  the 
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lespondeiits  objected  to  the  appeal  being  heard,  until  the  appel- 
lant first  proved  lervice  of  the  original  notice  of  appeal,  and  he  not 
being  prepared  to  do  so,  the  Sessions  confinned  the  rate :  but 
the  Court,  upon  application,  granted  a  mandamus  commanding 
the  justices  to  enter  continuances  and  try  the  appeal,  sajring, 
that  as  the  respondents  had  acted  upon  the  notice,  no  other 
proof  of  it  was  necessary,  and  therefore  the  justices  ought 
to  ha?e  beard  the  appeal.  K.  v.  J  J,  of  Hertfordshirt,  4  B,Sf 
Adolpk.  561.  So,  where  an  appeal  against  an  order  of  removal 
was  entered  at  the  Sessions  next  after  the  order,  and  it  was  then 
BKnred  to  respite  it,  no  notice  of  trial  having  been  |;iven  ,  but  the 
justices  refused  this,  as  the  appellants  had  sufficient  time,  be- 
tween the  service  of  the  order  and  the  Sessions,  to  have  given 
notice  of  appeal :  the  Court  of  King's  Bench,  however,  upon  ap- 
plication, granted  a  mandamus  commanding  the  justices  to  enter 
continuances  and  hear  the  appeal,  saying  that  the  statute  was 
compulsory  on  the  Sessions  in  such  a  case  to  receive  and  adjourn 
it.  A.  V.  //.  i^  Shropshire,  7  East,  549.  So,  where  a  poor  rate 
being  appealed  against,  the  overseers  abandoned  it;  the  ap- 
pellants however  still  proceeded  with  the  appeal,  and  at  the  Ses- 
sions moved  to  quash  the  rate ;  but  the  justices  being  informed 
of  the  abandonment  refused  to  entertain  the  appeal,  saying  that 
they  had  no  longer  jurisdiction :  the  Court  of  King's  Bench, 
however,  upon  application,  granted  a  mandamus  commanding 
the  justices  to  enter  continuances  and  hear  the  appeal,  holding 
that  the  overseers  had  no  power  to  abandon  a  rate  which  had 
been  duly  allowed  and  published.  R.  v.  J  J,  of  Cambridge,  2  Ad» 
if  £•  370.  So,  where  an  appeal  was  entered  and  respited  at  the 
October  Sessions,  against  a  poor  rate  made  in  September ;  and 
before  the  next  Session  due  notice  of  appeal  was  given ;  bat  the 
justices  then  refused  to  hear  the  appeal,  upon  the  ground  that  as 
no  proof  was  given  at  the  former  Sessions  that  no  sufficient  notice 
had  been  given,  or  that  it  had  been  impracticable  for  the  appel- 
lant then  to  try  it,  it  was  improperly  respited,  and  they  had 
therefore  no  jurisdiction :  but  the  Court  of  King's  Bench,  upon 
application,  granted  a  mandamus  commanding  them  to  enter 
continuances  and  hear  the  appeal,  holding  that,  although  perhaps 
discretionary  with  the  justices  whether  they  would  in  such  a  case 
adjourn  the  appeal,  yet  as  they  had  received  and  adjourned  it, 
they  were  bound  to  try  it.  JR.  v.  JJ.  of  Wilts,  8  B.  ^  C.  380. 
tee  R.  V.  J  J.  of  Oxfordshire,  I  M,  S^  S.  446,  post.  But  wheie  a 
notice  of  appeal  against  an  order  of  filiation  was  bad,  in  not 
stating  the  cause  or  matter  of  appeal  as  required  by  statute,  and 
the  Scions  refused  to  hear  the  appeal  on  that  account :  the 
Court  of  King's  Bench,  under -these  circumstances,  refused  to 
grant  a  mandamus,  holding  that  the  justices  had  done  rightly  in 
lefusing  to  hear  the  appeal.  JR.  v.  JJ,  of  Oxfordshire,  1  B.  ^  C.. 
279.  So,  where  an  application  was  made  at  the  Easter  Sessions, 
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to  enter  and  respite  an  appeal  against  an  order  of  fiUation  made 
on  the  14lb  Janoaiy,  and  the  justices  tben  lelused  the  applica- 
tion on  the  gnnind  that  no  notice  of  appeal  had  been  gi^en  or 
lecognizanoe  entered  into ;  the  awellant  then  gave  notice  for  the 
neit  Sessions^  and  entered  into  toe  recognisance ;  but  at  the  next 
Sessions  the  justices  refused  to  hear  the  appeal :  the  Court  of 
King's  Bench,  upon  application,  refused  to  grant  a  mandamnsy 
as  by  an  express  provision  in  stat.  49  G.  3,  c  68,  s.  7,  no  appeal 
in  such  a  case  shall  be  '*  brought,  recmved  or  heard,"  unless  no- 
tice be  given  ten  days  before  the  next  Sessions,  &c.,  and  the 
justices  therefore  had  no  anthori^  to  receive  or  hear  the  appeal* 
R,  V.  J  J.  of  LineiUnthir€f  8  B.  ^  C.  548.  So,  where  the  justices 
at  County  Sessions  refused  to  hear  an  appeal  against  a  poor  rate, 
which  had  been  made  for  a  borough  within  the  county,  on  the 
ground  that  the  appeal  should  have  been  made  to  the  S^sions  for 
Sie  borough  ;  and  upon  an  application  for  a  mandamus,  it  ap- 
peared upon   argument  that  the   roiigistrates  of  the  borough, 
had   jurisdiction  :    the   Court  of  King's  Bench    refused    the 
writ.    R.  V.  J  J.  of  Estex,  5  3f .  ^  5.  513.     So,  where  an 
order  of  removal  was  executed  on  the  1 2th  Januaiy,  and  no  ap- 
peal was  lodged  against  it  at  the  next  Sessions,  which  were  holden 
on  the  18th,  but  at  the  next  Easter  Sessions  a  motion  being  made 
to  enter  and  respite  an  appeal,  the  justices  refused  to  receive  it ; 
and  the  Court  of  King's  Bench  refused  a  mandamus  to  compel 
them,  saying  that  as  the  Easter  Sessions  were  the  second  after 
the  order,  and  as  the  appellants  did  not  come  prepared  to  try  the 
appeal  at  those  Sessions,  the  justices  had  done  right  in  refuang 
to  receive  the  appeal.    R.  v.  JJ.  of  W,  R.  Yorkthire,  4  M,6f  S, 
327.  and  see  R.  v.  J  J.  of  N.  R.  Yorkshire,  3  T,  R.  150.  Where 
after  an  order  of  removal  made  and  executed,  and  notice  of  appeal 
given,  the  removing  parish  abandoned  the  order,  and  obtained  a 
supersedeas  under  the  hands  and  seals  of  the  removing  magis- 
trates,  and  served  the  same  upon  the  overseers  of  the  appellant 
parish ;  at  the  next  Sessions  an  appeal  was  tendered  agamst  the 
order,  but  the  justices  refused  to  receive  it,  on  the  ground  that 
the  order  was  completely  at  an  end  :  upon  an  application  for  a 
mandamus,  the  Court  of  King's  Bench  refused  the  writ,  saying 
that  in  such  a  case  it  was  discretionary  to  receive  the  appeal  or 
not,  and  they  might  do  so,  if  it  were  necessary,  to  oblige  the  re- 
spondents to  pay  costs,  or  the  like ;  but  as  the  Sessions  had  exer* 
cised  their  discretion,  the  Court  refused  to  interfere.  R.  v.  JJ.  af^ 
Norfolk,  5  B.  ^  Aid.  484.  So,  where  an  appeal  against  a  convic- 
tion was  entered  and  respited,  and  at  the  next  Sttsions  the  jus- 
tices refused  to  hear  it,  on  the  ground  that  the  statute,  which 
gave  the  appeal,  gave  them  noauthoritjr  to  receive  it  unless  notice 
of  appeal  had  been  ^ven  and  a  recognizance  entered  into,  whidh 
at  the  time  of  entenng  the  appeal  had  not  been  done  :  and  the 
Cooit  of  King's  Bench  being  of  opinion  that  the  justices  had  iia- 
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aatliority  to  receive  the  appeal  under  the  circumstaiices,  reAised 
a  mipdafnus  to  them  to  enter  continiianees  and  tiy  the  appeal, 
although  the  recognizance  had  since  been  entered  into  and  notice 
of  appeal  given.  R.  v.  JJ,  of  Oxfordshire,  1  31 .  ^  5.  446.   This 
caie  difiers  from  the  case  of  R*  v.  J  J.  of  Wilts,  mentioned  anU, 
p*  61»  for  there  the  iustices  had  the  power  to  receive  and  respite 
the  appeal,  if  they  cnoie  to  exercise  it ;  and  having  actoally  re- 
spited the  appeal,  the  Court  held  they  were  afterwards  bound  to 
try  it  So,  wbeie  two  justices  out  of  Sesnons  refused  to  grant  a 
summims  against  a  clothier,  at  the  instance  of  a  person  to  whom 
he  was  indebted  for  scribbling  wool,  conceiving  that  the  case  did 
sot  come  within  a  certain  statute  referred  to ;  the  Court  of  King's 
Beach,  being  also  of  that  (minion,  discharged  a  rule  for  a  manoa- 
nos,  with  costs.  R.  v.  Uaywood  and  another,  1  3f .  ^  6'.  624. 
Where  an  appeal  against  an  order  of  removal  came  on  to  be  tried 
at  the  Sessions,  but  for  some  cause  was  respited ;  when  it  was 
called  on  at  the  next  Sessions,  the  respondents  objected  to  its 
being  tried,  as  the  appellants  haid  not  given  a  fresh  notice  of  trial, 
as  required  by  the  practice  of  the  Sessions ;  and  the  justices, 
holding  that  such  notice  was  necessary,  confirmed  the  order,  but 
granted  a  case,  in  order  that  the  opinion  of  the  Court  might  be 
taken  upon  the  subject ;  the  appellants,  however,  instead  of  pro> 
ceeding  with  the  case,  moved  for  a  mandamus  to  the  justices  to 
hear  the  appeal :  but  the  Court  refused  it,  on  the  ground  that  the 
Sessions,  by  grantiog  a  case,  had  already  afforded  the  appellants 
a  sufficient  remedy.    R.  v.  J  J.  of  W.  R.  Yorkshire,  1  Ad.&^E» 
006.   Where  a  statute  gave  an  appeal  against  the  constable's 
accounts,  to  the  overseers,  if  they  should  **  find"  that  the  parish 
was  thereby  aggrieved ;  and  out  of  eight  overseers  of  a  parish, 
seven  agreed  to  the.  passing  of  the  accounts,  but  the  eighth  ap- 
pealed against  them ;  and  the  Sessions  dismissed  the  appeal,  on 
the  ground  that  the  rest  of  the  overseers  had  not  joined  in  it: 
upon  an  application  for  a  mandamus,  the  Court  of  King^s  Bench 
refused  it,  holding  that  the  justices  had  done  rightly ;  from  the 
word  "  find,"  it  was  evidently  the  intention  of  the  legislature  that 
the  appeal  should  be  a  detibeiative  act  of  the  overseers,  and 
therefore  it  should  have  been  instituted  \n  a  majority  of  them  at 
the  least.    R,  v.  J  J.  of  Manchester,  I  b.6f  R,  454.   Where  a 
conviction  (setting  oat  the  information)  was  confirmed  on  appeal, 
but,  being  brought  up  to  the  Court  of  King's  Bench  by  certiorari, 
was  quashed  there  for  a  defect  in  the  information:  an  application 
was  then  made  for  a  mandamus  to  the  justices,  to  proceed  on  the 
original  infotmatiov,  which  really  had  not  the  defect  in  it ;  bnt 
the  Court  refused  it,  saying  that  it  would  be  obliging  the  defend- 
ant to  answer  twice  for  the  same  offence.  A.  v.  JuJ^  and  oAen, 
8  T.  H.  625. 

It  must  be  observed,  that  although  the  decisieasof  the  Sessieas, 
whoi  9atik  deciaiou  appear  bad  en  the  face  of  them,  nay  be  ree^> 


64  Mandamus, 

tified  or  quashed  by  the  Court  of  King's  Bench ;  yet  in  all  other 
<rases  where  the  Sessions  have  authority  by  law  to  adjudicate,  and 
exercise  it,  however  erroneously,  the  Court  of  King's  Bench 
have  no  authority  whatever  to  interfere,  unless  a  case  be  stated 
for  their  opinion  by  the  Sessions.  Where,  in  an  appeal  against  an 
order  of  removal,  the  appellants,  admitting  a  primd  facie  case  for 
the  respondents,  began,  and  proved  a  subsequent  settlement ;  the 
respondents'  attorney  then  addressed  the  justices,  observed  upon 
the  appellants'  case,  and  then  proposed  to  call  witnesses  to  con- 
tradict it ;  but  the  justices  held  that  as  he  had  not  called  his  wit- 
nesses before  he  addressed  the  Court,  he  could  not  do  so  after- 
wards,  and  they  quashed  the  order :  upon  an  application  to  the 
Court  of  King's  Bench  for  a  mandamus,  it  was  refused,  the  Court 
saying  that  there  was  no  instance  in  which  they  interfered  by- 
mandamus  to  compel  justices  to  rehear  an  appeal  which  they  had 
already  heard ;  "  it  is  the  duty  of  the  Sessions  to  hear  and  de* 
cide,  and,  if  they  entertain  any  doubts,  to  submit  them  to  this 
Court ;  but  where  they  do  not  desire  our  interference,  we  have 
no  jurisdiction ;"  if  indeed,  after  hearing  one  side,  they  had  re- 
fused altogether  to  hear  the  other,  the  Court  might  consider  the 
appeal  as  not  having  been  tried,  and  might  grant  the  mandamus, 
wmch  however  was  not  the  case  in  this  instance.  R.  v.  JJ»  of 
Carnarvon,  4  B.  &;  Aid,  86.  and  see  JR.  v.  J  J.  of  Worcestershire, 
1  Chit,  R.  649.  Where,  upon  the  hearing  of  an  appeal  against  an 
order  of  removal,  after  the  justices  had  deliberated,  the  chair- 
man of  the  Sessions  pronounced  the  judgment  of  the  Courts 
that  the  order  be  confirmed ;  but  one  of  the  magistrates  who  voted 
for  the  respondents,  understanding  that  the  order  had  been  made 
by  him,  and  according  to  the  rules  of  the  Sessions  he  ought  not 
to  have  voted,  begged  to  withdraw  his  vote ;  and  as  by  taking 
away  his  vote,  there  was  no  longer  a  majority  for  the  confirming 
the  order,  the  clerk  of  the  peace  was  directed  to  enter  a  judgment 
for  quashing  it :  shortly  after  the  Sessions,  it  being  perceived 
that  by  taking  away  this  vote,  the  remaining  votes  were  equally 
divided,  an  application  was  made  to  the  chairman  to  rectify  the 
mistake,  as  in  such  a  case  no  judgment  should  have  been  entered, 
but  the  appeal  should  have  \)een  adjourned ;  but  this  was  refused : 
and  upon  an  application  for  a  mandamus,  the  Court  of  King's 
Bench  refused  it,  saying  that  as  a  judgment  had  been  entranMl, 
and  not  altered  during  the  Sessions,  they  had  no  authori^  to  in- 
terfere. i2.  Y.  JJ,  of  Leicestershire,  I  M.8^  S.  442.  In  a  similar 
case,  where  at  the  trial  of  an  appeal  against  an  order  of  remoYal, 
the  justices  being  equally  divided,  quashed  the  order,  instead  of 
adjooming  the  appeal,  the  Court  of  King's  Bench  refused  a  man- 
damus, saying  tiiat  as  the  Sessions  had  decided  the  case,  they 
could  not  interfere.  R,  v.  J  J.  of  Monmouthshire,  AB.BfC.  844. 
Where  an  application  was  made  for  a  maixlamus,  on  the  ground 
that  the  Sessions,  upon  the  hearmg  of  an  appeal,  had  refused  to 


Mandamus^  ^5 

receive  certain  evidence,  the  Court  of  King's  Bench  said  they 
coold  not  interfere ;  the  Sessions  had  heard  the  case,  and  deter- 
mined the  point  of  law,  and  if  they  decided  erroneously,  still  the 
Court  could  not  interfere  to  set  them  right,  unless  a  case  had  been 
stated*  R.  v.  Frieston,  5  £.  ^  Adaipk,  597.  jm  i^Uo  R,  v.  J  J.  of 
Cumberland,  1  M.  ^  5. 190.  R.  y.  JJ.  of  Cambridgetkire,  1  I>« 
4f  R.  325.  R.  V.  J  J.  of  Farrxngdon,  4  D.  ^  R.  735.  R.  v.  J  J,  cf 
Surrey,  5  D,  Sf  R,  308*  So,  where  justices,  having  jurisdiction^ 
make  an  order  which  is  good  upon  the  face  of  it,  the  Court  will 
not  inquire  into  the  insufficiency  of  their  reasons  for  making  it* 
R.  V.  The  Rector  ^c.  of  St.  James's,  2  Ad,  4f  £.  241.  and  see  R. 
V.  J  J,  of  Devon,  1  Chit.  R.  34. 

Also,  where  a  discretionary  power  is  given  to  justices  bv  sta« 
tnte,  the  Court  of  King's  Bench  will  not  interfere  by  mandamus 
to  oblige  them  to  exercise  that  discretion  in  any  particular  way,  or 
to  review  the  manner  in  which  they  have  exercised  it.  Therefore, 
wheie  a  parish  indenture  for  apprenticing  a  poor  boy  of  Wolver- 
ston  in  Suffolk,  to  a  shipowner  of  Wivenhoe  in  Essex,  was  allowed 
by  two  justice»  of  Sufiolk ;  but  upon  being  presented  for  allow- 
ance also  to  two  justices  of  Essex,  they  refosed  to  allow  it,  upon, 
the  ground  that  the  master,  if  he  wanted  an  apprentice,  might 
have  one  among  the  poor  boys  of  Wivenhoe,  his  own  parish,  which, 
being  used  to  sea,  would  suit  him  better :  upon  an  application  for 
a  mandamus,  the  Court  refused  it,  saying  that  the  justices  had  a 
gen^l  jurisdiction  given  them  by  stat.  56  G.  3,  c.  139,  s.  1 ,  to 
consider  the  propriety  of  the  binding,  and  as  they  had  exercised 
it,  the  Court  would  not  interfere.  R.  v.  Mills  and  another,  2  B.  ^ 
Adolph.  578.  So,  where  a  statute  gave  a  power  to  justices  at  Ses- 
sions to  allow  a  fee  to  a  coroner  upon  each  inauisition  "duly 
taken"  by  him,  and  the  justices  in  the  exercise  of  that  power  dis- 
allowed a  charge  in  the  coroner's  account  for  attending  an  inquest, 
which  they  thought  ought  not  to  have  been  taken :  upon  an  ap- 
plication for  a  mandamus  to  require  the  justices  to  allow  that 
Item,  the  Court  refused  it,  saying  that  the  justices  were  to  judge 
whether  the  inquisition  was  duly  taken  or  not,  and  they  saw  no 
occasion  to  interfere  with  their  judgment  in  this  instance.  R.  v* 
J  J.  of  Kent,  11  East,  229.    So,  where  a  mandamus  was  moved 
for,  to  compel  a  magistrate  to  make  an  order  upon  the  parish 
of  C>  to  relieve  a  bastard  child  residing  with  its  mother  in 
another  parish,  the  Court  refused  it,  as  it  would  be  obliging  the 
jostice  to  come  to  a  particular  decision,  namely,  that  de  child 
was  settled  in  the  parish  of  C.  which  the  Court  had  no  authority 
to  do.  R.  V.  JJ.  rf  Middlesex,  4  B.  4  Aid.  298.  So,  the  Court 
have  refused  a  mandamus  to  justices  at  sessions,  to  dinmiss  an 
appeal.  R.  ▼.  J  J.  of  Wilts,  9  Chit.  257.  Where  the  magistrates 
at  Sessions  made  an  order,  that  prisoners  in  the  house  of  cor- 
rection for  trial,  who  refused  to  work,  should  be  allowed  bread 
and  water  only  as  food  :  upon  an  application  for  a  mandamus. 
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nqniiing  the  instkes  to  oid«r  tlinii  other  food«  on  the  groond 
tkftt  they  could  not  sastam  lile  vpoii  bread  and  water  alone ;  the 
Court  held  that  the  mag^ialratee,  in  doing  what  they  had  done, 
had  really  not  done  more  than  by  law  they  were  obliged  to  do  ; 
thatit  was  n  mnlter  of  diicretion  with  them  what  food  they  would 
order  for  priionen,  and  that  the  Covrt  wonld  not  interfere  with 
their  exeiciae  of  that  discretion  by  mandamus.  JR.  ▼.  JJ»  of  N, 
JL  Yprkakirt,  t  B.if  C.  t86.  So,  where  upon  an  appeal  being 
called  on»  the  applicant  applied  to  pat  off  the  trial,  on  an  aiB> 
daTit  of  the  absence  of  a  material  witness,  which  the  Sessions 
refused  to  do,  and  confirmed  the  appeal ;  upon  application  for 
a  mandamus  to  hear  the  appeal,  the  Court  said  that  they  could 
not  interfere,  as  it  was  entirely  in  the  discretion  of  the  justices 
whether  they  would  put  off  the  trial  or  not.  Ex  pttrte  Beeke,  S 
B.  ^  Ad.  704.  So,  where  by  a  rule  of  practice  at  the  Sessions  for 
Saffolk,  in  appeals  against  a  poor  rate  on  the  ground  that  the 
appellant  is  overrated,  the  appellant  is  to  begin  ;  and  an  appeU 
mt  in  such  a  case  refosing  to  begin,  the  justices  confirmed  the 
rate :  upon  an  application  for  a  mandamus,  the  Court  reftised 
it,  saying  they  would  not  interfere  with  the  practice  of  Sessions, 
unless  it  was  apparent  that  gross  injustice  would  otherwise 
follow ;  if  they  did  so,  it  would  be  attracting  to  the  Court  a  most 
mcooTenient  jurisdiction.  R.  t.  JJ.  of  Sujfblk,  6  M,  S^  S,  57. 
and  fee  R.  ▼.  J  J,  rf  Essex,  t  Chit.  R.  3Q5»  But  where  justice* 
at  Sessions  made  a  rule  requiring  that  within  a  month  after  aa 
appeal  should  be  respited,  notice  thereof  should  be  given  to  the 
respondents ;  and  in  a  case  where  such  notice  was  not  giren, 
they  refused  to  hear  the  appeal :  the  Court,  upon  application, 
granted  a  mandamus  requiring  them  to  do  so,  saying  that  they 
had  no  authority  to  require  any  notice  of  the  entry  and  respite, 
as  the  statute  required  only  a  notice  of  appeal,  and  all  the  jus- 
tices could  do  was  to  decide  whether  that  notice  was  given  in 
reasonable  time.  R,  t.  J  J.  of  Norfolk,  5  B.S^  Adolph.  990.  So, 
we  have  seen  that,  where  the  Sessions  upon  the  trial  of  an  ap- 
peal grant  a  case,  the  Court  of  King's  Bench  will  in  some  cases 
grant  a  mandamus  to  the  justices  to  state  it.  See  R.  v.  Ecrl  of 
Effineham  ixud  others,  and  JR.  v.  J  J.  of  Pembrokeshire,  ante,p,  47» 
When  an  application  was  made  for  a  mandamus,  command- 
ing justices  at  Sessions  to  receive  and  hear  a  complaint  against 
the  trustees  of  a  turnpike  road,  under  a  local  act,  for  having 
erected  a  certain  gate  upon  the  road ;  and  it  appeared  that  the 
gate  had  beetf  erected  26  years  before:  the  Court  held,  that 
even  on  that  ground  al(Hie  they  ought  not  to  interfere  by  man- 
damus, but  leave  the  party  to  bis  remedy  by  indictment  as  for 
nuisance,  if  he  thought  fit  to  adopt  it.  R.  v.  J  J.  of  Cambridgf' 
ihhre,  I  D,SfR.  $25. 
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7.  Justices,  how  and  in  what  Cases  punishable,  and  how  far 

protected. 

■  Cr'minai  Ittformatimi*']  The  Court  will  in  geaenl  gzant  a 
cmninaJ  information  against  justices,  for  any  gross  act  of  opprssi 
^on  committed  by  them,  in  the  exercise  or  pretended  exeicae 
qf  their  duties  as  justices,  from  any  vindictive  or  corrupt  motiTe* 

As  against  justioes  at  Sessions,  this  is  a  very  rare  oroeeeding» 
aJthoogh  in  strictneK  it  may  be  adopted.  Upon  a  rule  to  quash 
a  certiorari,  upon  the  ground  that  it  was  not  delivered  to  the 
Court  of  Quarter  Sessions  until  after  judgment.  Lord  Kenyon. 
C*  J.  took  occasion  to  say  :  "  If  any  fraud  or  misoondoct  had 
been  imputed  to  the  magistrates,  in  proceeding  notwith«tand«< 
jpg  the  issuing  of  the  certiorari,  that  might  have  been  a  ground 
for  a  criminal  proceeding  against  them  ;  and  I  believe  there  are 
^istaaces  in  which  a  criminal  information  has  been  granted 
against  magistrates  acting  in  Sessions/'  R.  v.  Inhabitants  of 
Seton,  7  T,  R.  373.  There  is  no  doubt  but  that  a  criminal  in« 
lormation  may  be  granted  against  justices  acting  in  Sessions; 
but  it  must  be  a  strong,  very  strong,  case  indeed,  coupled  with 
flagrant  proofs  of  their  having  acted  from  corrupt  motives,  that 
would  induce  the  Court  of  King's  Bench  to  grant  such  an  in- 
ibrmation.  SeelLv.  J  J,  of  Seaford,  1  W.  BL  439.  Staundford, 
P.  C.  173. 

As  Sigaxnst  justices  out  of  Sessions,  however,  the  Court  will 
giant  a  criminal  information,  in  all  cases  where  they  act  op- 
pressively, from  any  vindictive  or  corrupt  motive ;  and  mstances 
6equently  occur  of  such  informations  being  granted.    Where, 
immediately  previous  to  a  general  election  for  m^nbers  of 
parliament,  two  justices  for  a  borough,  in  which  the  right  of 
voting  was  in  those  paying  rates,  summoned  the  occupier  of  a 
house  in  the  borough  for  his  poor  rates,  who  attended  accord- 
ingly^ and  an  agent  of  the  landlord  (who  was  bound  by  his  lease 
to  pay  the  rates)  being  also  present  tendered  the  amount  to  the 
overseer ;  the  justices  asked  him  if  he  tendered  it  for  the  tenant^ 
he  said  not,  but  for  the  landlord,  and  the  overseers  upon  being 
asked  refusing  to  take  the  money,  the  justices  made  out  a  warrant 
of  distress  against  the  tenant ;  and  this  was  sworn  to  have  been 
done  from  corrupt  and  criminal  motives,  and  to  serve  electioB 
purposes :  upon  an  application  for  a  criminal  information  against 
the  justices.  Lord  Mansfield,  C.  J.  said :  "  No  justice  of  peace 
ought  to  suffer  for  ignorance,  where  the  heart  is  right ;  on  the 
otbiBr  hand,  where  magistrates  act  from  undue,  corrupt  or  indi- 
xect  motives,  they  are  aiways  punished  by  this  Court :  it  is  im» 
possible  for  the  defendants  to  excuse  themselves  upon  the 
ground  of  ignorance ;  in  many  parts  of  the  kingdom  the  landloEd 
pays  the  poor  rale  for  his  tenants,  and  it  is  sworn  that  the 
landlord  in  question  had  actually  paid  twenty-eight  rates  before 
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this,  witboat  any  objection  or  diflScuIty  being  raised ;  what  pos- 
sible reason  coiUd  Uiere  be  for  raising  one  now,  for  the  first 
time  ?  The  justices  most  have  acted  with  a  view  to  make  a 
point  to  serve  the  purpose  of  an  election."  It  was  ultimately 
settled,  that  upon  the  defendants  paying  the  whole  costs  out  of 
pocket  incurred  in  making  the  application,  the  rule  against 
them  should  be  discharged.  R,  ▼.  Omens,  t  Doug.  4f  6.  Ik 
another  case,  where  an  application  was  made  to  remove  an 
appointment  of  overseers  into  the  Court  of  King's  Bench  by 
certiorari,  in  order  to  have  it  quashed,  on  the  ground  that  im- 
proper persons  had  been  appointed  by  the  magistrates  from 
corrupt  motives :  the  Court  refused  the  certiorari,  an  appeal  to 
the  Sessions  being  the  proper  remedy ;  but  they  said  that  if  the 
magistrates  had  acted  corrupUy  in  this  instance,  and  the  cor* 
rupt  motive  could  be  satisfactorily  made  out,  it  might  be  made 
the  subject  of  amotion  for  a  criminal  information  against  them. 
JR.  v.  J  J.  of'  Somersetshire,  1  D.  ^  R.  443.  Where  a  motion  was 
made  for  an  information  against  two  magistrates,  for  arbitra- 
rily, obstinately,  and  unreasonably  refusing  a  licence  for  a 
public  house :  Lord  Mansfield,  C.  J.  after  stating  that  the  grant- 
ing such  licences  was  a  matter  conmiitted  by  law  to  the  discretion 
of  justices,  with  the  exercise  of  which  discretion  the  Court  would 
not  interfere,  added,  "But  if  it  clearly  appear  that  the  justices 
have  been  partially,  maliciously,  or  corruptly  influenced  in  the 
exercise  of  this  discretion,  and  have  consequently  abused  the 
trust  reposed  in  them,  they  are  liable  to  prosecution  by  indict- 
ment or  information ;''  but  it  appearing  from  the  affidavits  that 
the  justices  in  this  case  acted  fairly  and  legally,  the  Court  dis- 
charged the  rule  for  the  information,  with  costs.  R.  v.  Young  S; 
Pitts,  1  Burr,  556.  and  see  R,  v.  Athay,  2  Burr.  653.  JR.  v. 
Baylis  ^  another,  3  Burr.  1S18.  And  where  it  appeared  that 
justices  had  refused  such  licences  to  publicans,  because  at  am 
election  for  members  of  parliament  they  had  not  voted  for  the 
candidate  whom  the  justices  had  recommended  to  them,  the 
Court  actually  granted  criminal  informations.  R.  v.  Williams, 
R.  V.  Davis,  3  Burr.  1317.  and  see  R.  v.  Hann  ^  Price,  3  Burr, 
1716.  So,  where  a  licence  was  refused  at  a  general  meeting  of 
the  magistrates  on  account  of  some  misbehaviour  in  the  party 
applying,  and  afterwards  Forster,  one  of  the  magistrates  who 
was  present  when  the  licence  was  refused,  prevailed  upon  a 
ms^strate  who  had  not  been  there,  by  a  false  statement,  to  join 
with  him  in  granting  the  licence :  the  Court,  upon  application* 
granted  a  criminal  information  against  Forster,  but  discharged 
the  rule  as  against  the  other,  upon  his  paying  the  costs  of  the 
application.  R.  v.  Holland  and  Forster,  1  T.R.  692.  So,  where  a 
magistrate  convicted  a  person  for  vagrancy,  and  upon  his  being 
taken  under  a  warrant,  two  other  magistrates,  on  the  same  day, 
without  examining  into  the  facts,  discharged  him ;  and  in  ano* 
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ther  case  they  diicharged  another  person  committed  by  the 
same  magistrate  also  for  yagrancy :  in  answer  to  a  rule  for  a 
criminal  information,  these  two  magistrates  denied  that  they 
acted  from  any  interested  motive  in  the  business ;  but  the  Court 
said  that  was  not  su£Bcient,  for  if  they  bad  acted  from  passion 
or  from  opposition,  that  was  equally  corrupt  as  if  they  had  acted 
from  pecuniary  considerations.  R,  v,  Brooke  et  al,  2  T,  R.  190. 
So,  where  a  justice  committed  a  man,  for  not  paying  a  fee  of 
li.  upon  hie  discharging  a  warrant,  the  Court  upon  application 
granted  a  criminal  information  against  him.  A.  v.  Jona,  1 
WiU.  7. 

Where  a  criminal  information  is  applied  for  against  a  ma- 
gistrate for  improperly  convicting  a  person  of  an  offence,  the 
Court  will  not  entertain  the  motion,  however  bad  the  conduct 
of  the  magistrate  may  appear,  unless  the  party  applying  make 
oath  that  he  is  not  really  guilty  of  the  offence  of  which  he  was 
convicted,  it.  v.  Webfter,  3  T.  R,  388.  In  one  case  the  Court 
granted  a  rule  nisi  for  an  information  against  two  magistrates, 
for  a  false  return  to  a  mandamus,  but  intimated  their  doubts 
whether  an  information  would  lie,  unless  the  return  was  cor- 
ruptly and  wilfully  false.  Aiion,  1 D.  ^  i2. 485  n.  uc  R.  v.  J  J,  of 
Jjancashire,  Id.  483. 

And  indeed  in  all  cases  of  an  application  for  a  criminal  infor- 
mation against  a  magistrate,  for  any  thing  done  by  him  in  the 
exercise  of  the  duties  of  his  office, "  the  question  has  always  been, 
not  whether  the  act  done  might,  upon  a  full  and  mature  inves- 
tigation, be  found  strictly  right,  but  from  what  motive  it  had  pro- 
ceeded^ whether  from  a  dishonest,  oppressive  or  corrupt  motive, 
(under  which  description  fear  and  favour  may  generally  be  in- 
cluded), or  from  mistake  or  error :  in  the  former  case  alone  they 
have  become  the  objects  of  punishment ;  to  punish  as  a  criminal 
a  person  who,  in  the  gratuitous  exercise  of  a  public  trust,  may 
have  fallen  into  error  or  mistake,  belongs  only  to  the  despotic 
ruler  of  an  enslaved  people,  and  is  wholly  abhorrent  from  the 
jurisprudence  of  this  kingdom."  Per  Abbott,  C.  J.  in  R.  v.  Bor- 
ron,  3  B.  Sf  Aid.  434,  432.  In  the  case  now  mentioned,  a  rule 
nisi  was  obtained  for  a  criminal  information  against  a  magis- 
trate, for  refusing  to  take  the  examination  of  two  persons,  rela- 
tive to  a  charge  of  felony  against  a  third ;  but  upon  shewing 
cause,  it  appearing  that  he  had  so  refused,  from  a  bond  fide 
belief  that  he  had  no  jurisdiction,  and  saying  at  the  time  that 
if  the  Court  of  King's  Bench  should  be  of  opinion  that  he  had, 
he  would  most  readily  act ;  the  Court  dischai^ed  the  rule  wiih 
costs.  Id. .  So»  where  an  application  was  made  for  a  criminal 
information  against  justices,  for  committing  a  pauper,  who  had 
refused  to  answer  a  question  put  to  him  by  these  justices  when 
under  examination  before  them  as  to  his  settlement ;  but  it  ap- 
pearing clearly  that  they  had  not  done  so  from  any  corrupt 
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ttoCrre  trlntever,  Ae  Comt  lefiwed  tke  mSoftmwtioa ;  ad  Aik- 
Imnt,  J.  observed :  **  Even  mppoaisg  the  defeadsaCshaTe  aoCy 
ilricdy  spealdiig,  acted  legally,  we  wiO  aot  gnat  an  jafoma- 
fioB  agaiaet  them,  aalesa  they  hare  acted  conapdy  ;  wbe& 
Bagumtes  aet  uprightly  and  hionestly,  even  Aoogh  they  laia- 
take  the  ]aw,no  infoniatian  ooght  to  be  graated  agaiaaC  tiiea : 
I  will  not  decide  iHiether  magistrates  have  or  have  aot  a  poffrar 
to  conunit  a  panper  far  lefiiaing  to  answer  proper  questioas  pot 
to  him  in  the  oonzse  of  his  examination ;  they  certainly  have  a 
power  to  examine  a  panper  toodung  his  settlement;  and  yet 
that  would  be  only  a  shadow  of  a  right,  onless  they  had  likewise 
a  power  of  enforcing  that  exsminatian,  by  committing  the 
panper  for  lefosing  to  be  examined :  bat  withont  deteiminiflg 
that  question,  and  snpposing  they  have  not  that  power,  if  thesfe 
defendants  acted  without  any  cormpt  motive,  this  Court  yrSKl 
not  interfere  by  granting  an  information  :  now,  no  coiiupt  m^ 
tive  is  expressly  chaiged  by  the  affidavits,  aad  we  cannot  infer 
it."    B.  V.  JaeksoH  et  ai.  1  7.  R.  65S.    see  alw  B.  v.  Palmgr  % 
Bme,  2  Burr.  116«.    B.  v.  Fieldmg,  9  Burr.  719.    Ex  parte 
Fentiman,  2  Ad,  ^  £.  127.    B.  ▼.  Dmie  et  mL  2  Damg.  586. 
Where  a  criminal  information  against  a  magistrate  was  applied 
for,  because  he  bad  returned  to  a  certiorari  a  conviction  in  a 
more  formal  shape  than  when  it  was  first  drawn  up,  but  fully 
warranted  by  the  fiacts  of  the  case  :  the  Court  refused  it,  hold- 
ing that  it  was  not  cmly  legal  but  laudable  in  him  to  do  so.  iiL 
T.  Baker,  1  East,  186. 

The  motion  for  the  rule  nisi  must  be  made,  at  the  latest, 
within  the  second  tenn  after  the  act  or  neglect  ctmiplained  ol. 
R.  V.  Harris  ^  Peters,  13  East,  f70.  B.  v.  Marriee,  St.  AtAyn  if 
WUiiams,  Id,  371  n.  B.  ▼.  Taylor,  1  Vol.  P.  L.  901.  And  if  made 
in  the  second  term,  it  must  be  made  sufficiently  early  in  the 
tenn  to  allow  of  the  justice  showing  cause  during  the  term.  R. 
T.  Marshall  ^  GrantAosi,  13  East,  322.  But  it  may  be  made  at 
tile  latter  end  of  the  term,  where  the  act  or  neglect  compladned 
of  has  taken  place  during  the  same  tenn.  B.  v.  Carpenter  Smth^ 
7  7.  B.  80.  Where  the  application  was  made  in  1822,  for  al- 
leged corrupt  practices,  the  latest  of  which  was  in  1820,  the 
Court  refused  the  infonnation,  even  although  it  was  sworn  by 
the  prosecutor  that  he  had  no  knowledge  of  the  facts  until 
shortly  before  the  making  of  the  application.  B.  v.  Bishop,  5  B. 
8f  Aid,  612.  and  see  B.  ▼.  HartUy  et  al.  4  B.  ^  Adolph,  869  n. 
$.  P,  see  B.  ▼.  Jdlie  ^  Steel,  Id,  867,  semb,  eont. 

Before  the  rule  nisi  is  moved  for,  the  prosecutor  must  give 
the  justice  notice  of  his  intention  to  move,  and  of  the  groun&  of 
the  intended  motion.  Where  upon  showing  cause  agaiast  such 
a  rule,  it  was  objected  that  no  notice  of  the  motion  had  been 
given  to  the  magistrate,  the  Court  discharged  the  nde,  even 
althoDgli  the  malpractices  complained  of  were  committed  by  Hie 
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Hlefflnda&t,  partly  ia  hii  indiTiitiuJ  capacity-,  and  partly  in  Ida 
cihaxacter  of  magistrate.  R.  v.  Heming,  5  B.  ^T  Adolph.  666, 
And  it  moat  be  a  six  days'  notice,  one  day  reckoned  ezdoiiTe 
the  otlier  inclusive  ;  and  therefore,  where  a  notice,  stating  that 
the  motion  would  be  made  on  the  first  day  of  Michaelmas  teim, 
or  as  soon  after  as  counsel  could  be  heard,  was  not  senred  until 
^e  3ist  October,  it  was  holden  insufficient,  even  although  the 
motioin  waa  not  actually  made  until  the  13th  November.  Et 
parte  Fentiman,  t  Ad.  ^  £.  iff7. 

Where  a  rule  nisi  is  granted,  and  it  appears  afterwards  that 
although  the  magistrates  perhaps  acted  illegally,  yet  there  was 
no  fair  ground  for  imputing  to  them  any  corrupt  motive,  the 
Court  always  discharge  the  rule  with  costs  to  be  paid  by  the 
prosecutor.  Where  the  prosecutor  s  attorney  joined  him  in  the 
affidavit  on  which  the  rule  nisi  was  granted,  and  was  heard  tt> 
say,  that  «if  it  cost  him  £lOO  he  would  lay  Fielding  (the  jus- 
tice) by  the  heels :"  the  Court  diicharged  the  rule,  with  costs 
to  be  paid  by  both  the  prosecutor  and  his  attorney.  R.  f. 
FieUing,  2  Burr,  654. 

As  to  the  proceedings  upon  the  information,  when  granted, 
that  subject  belongs  to  the  practice  of  the  Crown  side  of  the 
Court  of  King's  Bench,  and  it  is  not  necessary  to  notice  it  here. 

Aetioru^  Where  a  justice  of  the  peace  acts  judicially,  in  a 
matter  in  which  by  law  he  has  jurisdiction,  and  his  proceedings 
appear  to  be  good  upon  the  face  of  them,  no  action  will  he 
against  him ;  or  if  an  action  be  brought,  the  proceedings  them- 
selves will  be  a  sufficient  justification.  Thus,  where  in  an  action 
of  trespass  against  justices,  for  taking  a  boat,  &c.  they  gave  in 
evidence,  under  the  general  issue,  a  conviction  by  them,  good 
upon  the  face  of  it,  which  warranted  the  seizure ;  the  plaintiiff 
then  tendered  evidence  to  shew  that  the  boat  was  not  such  as 
was  within  the  meaning  of  the  statute  on  which  the  conviction 
took  place ;  but  it  was  holden  that  the  evidence  was  not  admis- 
sible, as  it  appeared  from  the  conviction  that  it  was  such  a  boat, 
-and  the  conviction  was  conclusive  upon  the  subject ;  and  Dallas, 
C.J.  .said  that  the  principle  established  by  all  the  ancient,  and 
recognized  by  all  the  modem  decisions,  is,  **  that  a  conviction  by 
a  magistrate,  who  has  jurisdiction  over  the  subject-matter,  is,  if 
no  defects  appear  on  the  face  of  it,  conclusive  evidence  of  the 
facts  stated  m  it."  Brittain  v.  Kinnaird  et  al.,  1  Brod.  ^  B,  432. 
So,  where  a  farmer's  sheep  were  seized  under  a  distress  warrant. 
Upon  a  conviction  for  not  performing  statute  duty,  and  the  farmer 
brought  trespass  against  the  justices ;  at  the  trial,  the  conviction, 
which  appeared  good  upon  the  face  of  it,  being  given  in  evidence, 
it  was  insisted  for  the  defendants,  that  as  it  was  unappealed 
against  and  unreversed,  the  action  could  not  be  maintained ;  of 
4us  opinion  was  the  judge  at  the  trial,  and  the  plaintiff  was 
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nonsuit :  and  afterwards,  upon  a  motion  to  set  aside  the  nonsuitv 
the  Court  of  King's  Bench  refused  to  do  so,  holding,  that  as  the 
conviction  appeared  to  be  clearly  good  in  substance,  and  in  full 
force,  it  was  a  su6Scient  answer  to  the  action.  Faweett  v.  Fou)le» 
et  al.  7  £.  ^  C.  394.  See  Gray  v.  Cookson  and  Claytan,  16 East, 
13.  Lowther  v.  Earl  Radnor  et  al,,  8  East,  113.  So,  where  two 
justices,  upon  complaint  by  a  landlord  that  a  farm  of  his  was 
deserted  by  the  tenant,  and  that  there  was  no  sufficient  distress 
npon  the  premises  to  countervail  the  arrears  of  rent  due,  proceed* 
ed  as  directed  by  stat.  11  G.  2,  c.  19,  s.  16,  and  gate  him  pos- 
session of  the  farm ;  the  tenant  thereupon  brought  an  action  of 
trespass  against  the  magistrates,  and  at  the  trial  the  justices  gave 
in  evidence  a  record  of  their  said  proceedings,  which,  being  good 
upon  the  face  of  it,  the  Court  held  to  be  conclusive  as  an  answer 
to  the  action.  Basten  v.  Carew  et  al.,  3  B.8^  C,  649.  And  in  a 
similar  case,  such  a  record  was  holden  to  be  a  conclusive  answer 
to  the  action,  not  only  as  to  the  justices,  but  also  as  to  the  con- 
stables and  the  landlord  himself,  even  although,  after  possession 
had  been  given  to  the  landlord,  the  judges  of  assize,  upon  appeal 
to  them,  held  that  the  justices  had  been  mistaken  in  point  of  law, 
and  ordered  restitution  of  the  farm,  &c.  to  the  tenant.  Ashcroft 
V.  Bourne  et  al.,  3  B.  ^  Adolph*  684.  It  may  be  observed,  that 
a  conviction  may  be  drawn  up  in  regular  form,  at  any  time  before 
it  is  returned  to  the  Sessions  ;  see  R,  v.  Barker,  1  East,  185. 
7{.  V.  Allen,  15  East,  332.  Gray  v.  Cookson  and  Clayton,  per 
Ld.  Elltnborough,  C.  J.  16  East,  21  ;  but  an  order,  R.  v.  JJ,  of 
Cheshire,  5  B.  6J  Adolph,  439,  or  warrant  of  commitment,  Hutch' 
inson  v.  Lowndes,  4  B.Sf  Adolph.  118,  cannot. 

But  even  in  cases  where  the  justices  have  jurisdiction,  if  their 
proceedings  be  bad  upon  the  face  of  them,  they  cannot  justify 
under  them.  See  Cripps  v.  Durdey,  Cowp,  640.  Therefore, 
where  the  conviction  and  commitment  thereon  appeared  upon  the 
face  of  them  not  to  be  warranted  by  the  act  of  parliament  on 
which  they  were  framed,  they  were  holden  to  be  no  justification 
for  the  magistrate,  in  an  action  of  trespass  and  false  imprisonment 
against  him  by  the  party  convicted  and  committed.  Hardy  v. 
Ryle,  9  B.  ^  C.  603.  and  see  Goss  v.  Jackson  et  aL,  3  Esp.  198. 
And  the  same,  where  the  conviction.  &c.  is  bad  in  part.  See 
Groome  v.  Forrester ,  5  M.  S^  S,  320.  So,  where  a  commitment, 
&c.  is  bad  on  the  face  of  it,  it  is  not  aided  by  a  good  conviction 
,on  which  it  is  founded,  Wickes  v.  Clutterbuck,  2  Bing.  483,  un- 
less there  be  a  provision  to  that  effect  in  the  statute  on  which  it 
is  framed.  SeelS^Q  G.  4,  c.  29,  s.  73.  7^8  G.  4,  c.  30,  s.  39. 
9  G.  4,  c.  31,  s.  36.  9  G.  4,  c.  69,  s.  7.  I  6^  2  W,  4,  c,  32,  s.  45, 
Sfc.  See  R.v.  Mellor,  2  Dowl.  173.  Daniel  v.  Phillips,  6  Tj/r.  293. 
5  Bum,  D.  ^  W.  61, 62.  So,  a  commitment,  &c.  cannot  be 
supported,  if  it  vary  in  substance  from  the  conviction.  Rogers  v. 
Jones,  3  B.  ^  C.  409.    Where  a  conviction  however  has  been 
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'actually  quashed,  (vu2€  id.)  tl>^i^  ^Q  any  action  brougbt  agatost 
the  justice  on  account  of  it,  or  on  account  of  any  act,  matter,  or 
thing  done  by  him,  for  the  levying  of  any  penalty,  apprehending 
of  the  party,  or  otherwise  carrying  the  conviction  into  effect,  the 
plaintiff  shall  not  recover  more  than  2a.  damages,  besides  the 
amount  of  the  penalty  (if  any  have  been  levied),  nor  any  costs  of 
suit,  unless  the  action  be  an  action  on  the  case,  and  the  declara- 
tions expressly  state  that  the  acts  were  done  maliciously  and  with- 
out reasonable  and  probable  cause.  43  G.  3,  c.  141,  s.  1.  See 
Maisey  v.  Johnson^  12  East,  67.  Nor,  even  in  that  case,  shall 
the  plaintiff  recover  the  amount  of  any  penalty  levied,  if  the  de- 
fendant prove  him  to  have  been  guilty  of  the  offence  of  which  he 
was  convicted,  &c.  and  that  he  underwent  no  greater  punishment 
than  is  assigned  by  law  to  such  offence.    Id.  s.  2. 

If,  however,  it  appear  upon  the  face  of  the  conviction  or  other 
proceeding,  that  the  justice  had  no  jurisdiction,  in  that  case,  as 
the  proceeding  is  coram  non  judice,  the  justice  cannot  justify 
under  it.  See  Lancaster  v.  Greaves,  9  B.  ^  C.  628.  Morgan  v. 
Hughes,  2T.  R.225.  And  the  same,' if  it  appear  that  the  jus- 
tice, in  what  he  has  done,  has  exceeded  his  jurisdiction.  See 
Crepps  v.  Durden,  Cowp.  640. 

What  we  have  hitherto  been  considering  have  been  actions 
against  justices,  for  something  done  by  them  in  their  judicial 
character.  In  what  they  do  in  their  ministerial  character,  with- 
oat  reference  to  their  judicial  authority,  their  power  of  justifying 
will  depend  in  a  great  measure  upon  the  legality  of  the  proceed- 
ings upon  which  these  acts  are  founded.  Thus,  for  ustance, 
where  a  magistrate  granted  a  warrant  of  distress  to  levy  the 
amount  of  poor  rates  against  a  particular  person,  which  were 
levied  accondingly ;  and  it  turned  out  that  the  party,  although 
rated  in  respect  of  land  in  the  parish,  had  no  land  in  the  parish, 
his  land  being  in  an  adjoining  parish  :  it  was  holden,  that  the 
party  might  maintain  an  action  of  trespass  against  the  justice. 
Weaver  v.  Frice  et  al.,  3  B.  Sf  Adolph.  409.  So  if  he  exceed  the 
authority  the  law  gives  him,  in  his  ministerial  acts,  he  thereby 
subjects  himself  to  an  action.  As  if  he  commits  a  prisoner  for 
re^examination  for  an  unreasonable  time,  he  is  liable  to  an  action 
for  false  imprisonment.  See  Davis  v.  Capper,  10  B.  ^  C.  28. 
So,  if  he  commit  a  man  for  a  supposed  crime,  where  there  has  in 
fact  been  no  accusation  against  him,  he  is  liable  to  an  action  for 
false  imprisonment.    See  Morgan  v.  Hughes,  2  T.  R,  226. 

But  where  a  discretion  is  vested  in  him  by  law,  no  action  will 
lie  against  him  for  the  manner  in  which  he  exercises  that  discre- 
tion. Basset  V,  Godschall,  3  Wils,  121 ,  unless  possibly  where  it 
appears  that  he  was  actuated  by  malice,  and  the  malice  is  very 
gross  and  injurious.  Diet,  per  Ld,  Mansfield,  C,  J,,  in  R,  v. 
Young,  1  Burr.  561,  562. 

As  to  the  proceedings  in  actions  against  magistrates,  these  are 
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very  often  regulated  by  the  particular  statutes  under  which  the 
magistrate  has  acted  upon  the  occasion;  but  there  are  some 
general  regulations  upon  the  subject,  which,  in  the  absence  of 
any  particular  enactments,  to  which  I  have  now  alluded,  must 
be  attended  to,  and  which  I  shall  now  detail. 

By  Stat.  24  G.  2,  c.24,  s.  8,  no  action  shall  be  brought  against 
a  justice  of  peace,  '*  for  any  thing  done  in  the  execution  of  his 
office,"  unless  commenced  within  six  calendar  months  after  the 
act  committed.  The  day  on  which  the  act  was  done,  is  not  to 
be  included  in  these  six  months ;  and  therefore,  where  a  person 
committed  by  a  justice,  was  discharged  out  of  custody  on  the 
14th  December,  and  he  commenced  his  action  on  the  14th  June, 
it  was  holden  that  the  action  was  commenced  in  time.  Hardy  v. 
Ryle,  9  JB.  ^  C.  603.  Where  the  cause  of  action  is  a  continuing 
one,  by  imprisonment,  the  action  may  be  brought  within  six 
calendar  months  after  the  last  day  of  the  imprisonment.  Id. 
Massey  v.  Jokrumi,  12  East,  67.  and  $ee  Weston  v.  Fournier, 
\4Ea8t,49\. 

By  Stat  24  G.  2,  c.  24,  s.  1,  no  writ  shall  be  sued  out  agsdnst, 
nor  any  copy  of  process  served  on,  any  justice  of  the  peace,  for  any 
thing  by  him  done  in  the  execution  of  his  office,  until  notice  in 
writing  of  such  intended  writ  or  process  shall  have  been  delivered 
to  him,  or  left  at  the  usual  place  of  his  abode,  by  the  attorney  or 
agent  of  the  party  who  intends  to  sue  or  cause  the  same  to  be 
sued  out  or  served,  at  least  one  calendar  month  before  the  suing 
out  or  serving  of  the  same ;  in  which  notice  shall  be  clearly  and 
explicitly  contained  the  cause  of  action  which  such  party  hath 
or  claimeth  to  have  against  such  justices  of  the  peace  ;  and  on 
the  back  of  which  notice  shall  be  indorsed  the  name  of  such 
attorney  or  agent,  together  with  the  place  of  his  abode.    And  by 
sect.  3,  the  plaintiff  shall  not  recover  a  verdict,  unless  he  prove 
upon  the  trial  that  such  notice  was  given  as  aforesaid  ;  and  in 
default  thereof,  such  justice  shall  recover  a  verdict  and  costs. 
And  by  sect.  5,  no  evidence  shall  be  given  of  any  cause  of  action 
except  such  as  is  contained  in  the  notice.    In  all  cases  where  a 
magistrate  acts  bon4  fide  in  what  he  conceives  to  be  the  execu- 
tion of  his  duty  as  such,  however  mistaken  he  may  be  in  the 
notion  he  forms  of  his  jurisdiction,  he  is  entitled  to  this  notice, 
before  an  action  is  brought  against  him.    See  Weller  v.  Take, 
9  East,  364.  Prestige  v.  Woodman,  1  B.  ^  C.  12.  Janesy,  IVil- 
Hams,  1  Car.  ^  P.  459,  669.  Briggs  v.  Evelyn,  2  H.  Bl.  114. 
See  the  form  of  the  notice.  Arch.  Forms,  .516.    Formerly  it  was 
holden,  that  the  notice  must  state  what  kind  of  writ  is  intended 
to  be  sued  out ;  Lovelace  v.  Curry,  7  T.  R.  631 ;  but  it  may  be 
doubted  whether  it  would  now  be  so  decided,  as  no  other  but  the 
writ  of  summons  is  applicable  to  such  actions.    The  notice, 
however,  must  describe  correctly  the  cause  of  action ;  supra  ; 
and  any  material  variance  may  bie  fatal,  as  no  evidence  caa  be 
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received  at  the  trial  of  any  cause  of  action  which  is  not  stated  in 
the  notice.     Supra,  and  tee  Robson  v.  Spearman,  3  fi.  ^  Aid,  493. 
It  need  not,  however,  describe  the  fonn  of  action  ;  Saltin  v.  De- 
burg,  2  Camp,  196 ;  but  if  it  do,  and  state  it  incorrectly,  the 
variance  will  be  fatal.     Strickland  ▼.  Ward,  7  T.  R,  631,  n.    It 
is  not  necessary,  however,  to  name  all  the  intended  parties  to  the 
action.     Box  v.  Jones,  5  Price,  168.    If  the  name  and  place  of 
abode  of  the  attorney,  instead  of  being  indorsed  on  the  back  of 
the  notice,  be  on  the  face  of  it,  it  will  be  sufficient ;  Crooke  v. 
Curry,  5  Bum,  D.  ^  IF.  70  ;  if  he  describe  his  residence  as  of 
Birmingham  generally,  it  will  be  sufficient ;  Osbom  ▼.  Gough, 
3  B.  ^  P.  551 ;  but  merely  "  given  under  my  hand  at  Durham" 
was  holden  insufficient,  for  it  is  not  descriptive  at  all  of  the  attor- 
ney's place  of  abode.     Taylor  v.  Fenteick,  7  T,  R.  635. 

By  Stat.  21  Jac.  1,  c.  12,  s.  5,  if  any  action  "  upon  the  case, 
trespass,  battery,  or  false  iroprisonmeut,"  be  brought  against  a 
justice  of  the  peace,  for  any  thing  done  by  him  by  virtue  of  his 
office,  the  same  shall  be  "  laid  within  the  county  where  the  tres- 
pass or  fact  shall  be  done  and  committed,  and  not  elsewhere." 

The  defendant  may  plead  the  general  issue,  "  not  guilty,"  and 
give  the  special  matter  in  evidence.  7  Jac.  1,  e.  5.  21  Jac,  1, 
c.  13,  s.  5.  And  this  is  not  affected  by  the  recent  rules  of  the 
Courts  at  Westminster,  as  to  pleading.  See  3  S^  A  Will.  4,  c,  42. 
«.  1. 

By  Stat.  24  G.  2,  c.  44,  s.  2,  the  defendant,  at  any  time  within 
one  calendar  month  after  notice  of  action  given,  may  tender 
amends  to  the  party  complaining,  or  to  his  attorney  or  agent :  if 
not  accepted,  he  may  plead  the  tender  in  bar  of  the  action,  toge- 
ther with  the  plea  of  not  guilty ;  and  if  the  jury  at  the  trial  find 
the  amends  so  tendered  to  have  been  sufficient,  they  shall  find  a 
verdict  for  the  defendant.  And  by  sect.  3,  if  the  defendant  have 
neglected  to  tender  amends,  he  may,  by  leave  of  the  Court,  at 
any  time  before  issue  joined,  pay  into  Court  such  sum  of  money 
as  he  shall  see  fit ;  and  thereupon  such  proceedings,  &c.  shall  be 
had,  as  in  other  actions  where  money  is  paid  into  Court.  See 
Reg.  Gen.  H,  4  W.  4, 1,  s.  17,  18, 19.  and  see  Casbourn  v.  Ball, 
2  W.  Bl.  859.  Even  after  issue  joined,  the  Court  have  allowed 
the  defendant  to  withdraw  his  plea,  pay  money  into  Court,  and 
plead  de  novo.  Nestor  v.  Netocome,  3  B.  jf  C.  159.  Deoaynes 
V.  Boys,  7  Taunt.  33. 

At  the  trial,  the  plaintiff  must  prove  that  notice  of  action  was 
given,  as  directed  by  statute  (see  ante,  p.  74,),  or  in  default 
Uiereof  the  defendant  shall  be  entitled  to  a  verdict.  24  G.  2, 
c.  44,  8.  3.  And  be  shall  not  be  allowed  to  give  evidence  of 
any  cause  of  action,  except  such  as  is  contained  in  the  notice. 
Id.  s.  5.  Where,  after  a  conviction  quashed,  an  action  on  the 
case  (in  pursuance  of  stat.  43  G.  3,  c.  141,  see  ante,  p.  72.)  was 
brought  against  the  justice,  for  convicting  the  party  falsely  and 
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maliciously,  and  without  reasonable  or  probable  cause ;  and  at 
the  trial,  the  plaintiff,  after  ]Nroof  of  the  notice  and  conviction, 
proved  that  he  was  innocent  of  the  offence  imputed  to  him,  and 
there  rested  his  case :  the  Court  held  it  not  to  be  sufficient,  but 
that  the  plaintiff  should  have  given  evidence  of  what  passed 
before  the  justice  at  the  time  of  the  conviction,  to  shew  whether 
there  was  want  of  probable  cause  for  the  conviction  or  not. 
Burley  v.  Bethune,  5  Taunt.  580. 

As  to  the  verdict :  if  the  plaintiff  shall  not  prove  that  tfie  tres- 
pass or  other  act  complained  of  was  committed  within  the  coun^ 
in  which  the  venue  is  laid,  the  defendant  shall  have  a  verdict. 
12  Jac,  I,  c.  12,  s.  5.  So  if  the  plaintiff  fail  in  proving  the  notice 
of  action,  the  defendant  shall  have  a  verdict  24  G.  2,  c.  44,  s.  3. 
If  there  had  been  a  tender  of  amends,  and  the  jury  find  that  the 
amends  tendered  were  sufficient,  the  defendant  shall  have  a  ver- 
dict. Id,  8,  2.  If,  after  a  conviction  quashed,  an  action  be 
brought  against  the  justices  for  having  convicted  the  party,  the 
plaintiff  shall  not  recover  more  than  twu-pence  damages  (beyond 
the  amount  of  the  penalty  levied),  nor  any  costs  of  suit,  unless  it 
be  expressly  alleged  in  the  declaration  that  the  acts  complained 
of  were  done  maliciously  and  without  reasonable  or  probable 
cause ;  43  G.  3,  c,  141,  s.  1 ;  nor  shall  he  recover  the  penalty 
levied,  or  any  damages  or  costs  whatever,  if  the  defendant  prove 
that  he  was  actually  guilty  of  the  offence  of  which  he  was  con<- 
victed,  and  had  undergone  no  greater  punishment  than  that 
assigned  by  law  for  the  offence.    Id,  s,  2. 

As  to  costs :  the  plaintiff  is  of  course  entitled  to  his  costs,  if 
he  have  a  verdict,  excepting  in  the  case  just  now  mentioned, 
under  stat.  43  G.  3,  c.  141 ;  and  if  the  judge  before  whom  the 
cause  is  tried  shall,  in  open  Court,  certify  on  the  back  of  the  re- 
cord that  the  injury  for  which  the  action  was  brought,  was 
"  wilfully  and  maliciously"  committed,  the  plaintiff  shall  be  en- 
titled to  double  costs.  24  G.  2,  c,  44,  s.  7.  On  the  other  hand, 
if  the  defendant  obtain  a  verdict,  or  have  judgment  on  demurrer, 
or  if  the  plaintiff  be  nonsuit,  or  discontinue  his  action,  the  de- 
fendant shall  be  entitled  to  double  costs.  7  Jac,  1,  c.  5.  21 
Jac,  1,  c.  12.  And  see  24  G.  2,  c.  44,  s.  2.  See  Harper  v.  Carr, 
7  T,  R,  448.    Thomas  v.  Saundert  et  al.,  1  Ad.  ^  £.  552. 
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CHAPTER  n. 

The  Practice  of  the  Court  of  Qjiorter  Sessions,  as  a  Criminal  Court. 

Thb  practice  at  Sessions  in  Criminal  Cases,  has  been  incidentally 
mentioned  in  a  cursory  way,  ante,  p.  25.  We  shall  now  consider 
it  mach  more  at  large.  And  I  propose,  therefore, — 1.  To  treat 
of  the  persons  capable  of  oommittine  ciimes,  and  of  the  degree  in 
which  they  may  be  guilty ; — 2.  I  snail  give  a  List  of  Offences, 
punishable  upon  Indictment,  with  References  to  Precedents  of  the 
Indictments,  and  to  such  text  books  as  treat  of  the  Evidence  ne- 
oeasaiy  to  support  them ; — 3.  I  shall  treat  of  the  Indictment 
generally  ; — 4.  I  shall  treat  of  Evidence  generally ; — 5.  I  shall 
give  the  forms  of  Indictments,  and  the  Evidence  necessary  to 
support  them,  in  all  those  cases  which  usually  occur  at  Ses- 
sions ; — 6.  I  shall  treat  of  the  Proceeding  and  Practice  of  the 
Coort,  as  a  Criminal  Court ; — 7.  Of  Pardon ;— and  8.  Of  Fines, 
and  forf(^ted  Recognizances. 


Sectios<  !• — Persons  capable  of  committing  Crimes  fOndthe  Degree 

in  which  they  may  be  guilty, 

1«  What  Persons^are  punishable  or  excusable  for  Crimes, 

The  general  rule  upon  this  subject  is,  that  all  persons  who 
wilfully  commit  offences,  are  punishable  for  them.  The  ezcep- 
tions  are  of  those  ^rsons  only,  who,  in  contemplation  of  law,  do 
notwilfully  commit  the  offence,  either  from  not  having  any  will,  or 
not  being  allowed  to  exert  it  These  exceptions  shall  be  treated 
of,  under  the  following  heads : 

Infants.']  An  infant,  according  to  the  ]e&;al  acceptation  of  the 
term,  is  a  person  under  21  years  of  age.  At  and  above  the  age 
of  14,  an  infant  may  be  convicted  of  any  offence,  excepting  those 
which  consist  of  a  non-feazance  merely,  such  as  the  notappreheod- 
ingpersons  committing  felonies,  or  the  like.  1  Hal.  20, 21, 22, 25. 
3  Aic.  Abr.  581,  591.  Under  seven  years  of  age  he  cannot  be 
convicted  of  a  felony  ;  1  Hal,  27,  28 ;  and  under  14,  he  cannot 
be  convicted  of  rape.  1  Hal.  630.  Between  the  ages  of  7  and 
14,  however,  although  presumed  by  law  not  to  be  doll  capas,  yet 
that  presumption  may  be  rebutted  by  circumstances,  showing 
clearly  that  tbe  infant  was,  at  the  time  of  committing  the  offence. 
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capable  of  discerniDg  between  good  and  evil ;  and  in  such  a  case 
be  is  as  much  amenable  foroiiences  (ezcepiing  rape,  and  ofiences 
of  that  description,  and  also  ofiences  of  omission,  as  above  men- 
tioned), as  if  he  were  of  full  age.  Thus  a  girl  of  13  was  executed 
for  killing  her  mistress.   1  Hal,  26.   A  boy  of  10,  and  anothei  of 
nine,  who  had  killed  their  companions,  have  been  sentenced  to 
death,  and  he  of  10  years  actually  hanged ;  because  upon  their 
trials  it  appeared  that  the  one  hid  himself,  and  the  other  hid  the 
body  he  had  killed;  which  hiding  manifested  a  consciousness  of 
guilt,  and  a  discretion  to  disceiu  between  good  and  evil.    1  HaL 
26,  27.  4  BL  Com,  iS3.    And  there  was  an  instance  in  the  17th 
century,  where  a  boy  of  eight  years  old  was  tried  at  Abingdon  for 
firing  two  bams ;  and  it  appearing  that  he  had  malice,  revenge 
and  cunning,  he  was  found  guilty,  and  hanged.  Evelyn  on  1  HaL 
25.  4  BL  Com,  24.   And  in  1748,  a  boy  of  10  jrears  old,  indict- 
ed for  the  murder  of  a  girl  of  five,  was  found  puilty  and  sentenced 
to  be  hanged  :  the  girl  was  found  buried  in  a  dung  heap,  cut 
and  mangled  in  a  most  barbarous  and  horrid  manner  ^  as  the  boy 
and  girl  were  companions  and  slept  together,  he  was  chtirged 
with  the  ofience,  but  he  denied  it ;  afterwards  however  be  con- 
fessed it,  and,  according  to  his  confession,  it  appeared  that  he  had 
carried  the  girl  from  the  bed  to  the  dung  heap,  there  killed  her, 
cutting  and  mangling  her  in  the  manner  above  mentioned,  then 
due  a  pit  for  the  body  in  the  heap,  and  having  placed  the  dung 
and  straw,  which  was  bloody,  under  the  body,  he  covered  it  up 
with  what  was  clean,  and  having  done  so,  he  got  water  and 
washed  himself  as  clean  as  he  could.    As  the  judge  who  tried 
him  did  not  wish  to  leave  him  actually  for  execution,  before  he 
had  consulted  the  other  judges  upon  the  subject,  he  reprieved 
him;  and  a  report  of  the  facts  being  afterwards  laid  before  all  the 
judges,  they  were  unanimously  of  opinion  that  Uiere  were  so 
many  circumstances  stated  in  the  report,  which  were  undoubted 
tokens  of  what  liOrd  Hale  (1  Hal,  630,)  called  a  mischievous 
discretion,  that  the  prisoner  was  certainly  a  proper  object  for 
capital  punishment,  and  ought  to  suffer :  "  for  it  would  be  of 
very  dangerous  consequence  to  have  it  thought  that  children  may 
commit  such  atrocious  crimes  with  impunity ;  there  are  many 
crimes  of  the  most  heinous  nature,  such  as  the  murder  of  young 
children,  poisoning  parents  or  masters,  burning  houses,  or  the 
like,  which  children  are  very  capable  of  committing,  and  which 
they  may  in  some  circumstances  be  under  strong  temptations  to 
commit;  and  therefore,  though  the  taking  away  of  the  life  of  a  boy 
of  10  years  old  may  savour  of  cruelty,  yet  as  the  example  of  this 
boy's  punishment  may  be  a  means  of  deterring  other  children 
from  the  like  offences,  and  as  the  sparing  this  boy  merely  on  ac- 
count of  his  age  will  probably  have  a  quite  contrary  tendency, 
in  justice  to  the  public  the  law  ought  to  take  its  course."  York's 
Case,  Fott.  70. 
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Idwtt  and  Lunatics,']  Idiots  are  persons  who  haye  been  per- 
manently of  nonsane  memoiy  from  their  birth ;  Lunatics,  persons 
who  laboar  at  times  under  temporary  insanity,  with  lucid  inter- 
vals; and  there  are  others  who,  bom  sane,  have  become  perma- 
neotJy  insane  from  disease  or  other  cause :  and  where,  in  any  of 
these  cases,  the  degree  of  insanity  is  such  that  the  party  knows 
not  whether  he  is  doing  right  or  wrong,  he  is  not  punishable  for 
any  oflfence  he  may  commit,  whilst  in  that  state.  See  R.  ?.  Ar- 
nold, per  Tracy,  J.  16  Haw.  St.  Tr.  764.  Lord  Ferrer's  case,  19 
Hmo.  St.  Tr.  947, 948.  R.  v.  Alien,  per  Lawrence,  J.  3  Burn. 
D.  Sf  W.  526.  Even  if  a  man  of  sound  memory  commit  a  capital 
(^noe,  and  before  arraignment  he  become  mad,  he  ought  not  to 
be  arraigned  for  it,  because  he  is  not  able  to  plead  to  it  with  that 
advice  sud  caution  that  he  ought ;  if  after  he  is  tried  and  found 
guilty,  he  lose  his  senses  before  judgment,  judgment  shall  not 
be  pronounced ;  and  if  after  judgment  he  become  insane,  judg- 
ment shall  be  stayed.     1  HaL  34.  4  RU  Com.  34. 

By  Stat.  39  &  40  6.  3,  c.  94,  s.  2,  where  a  person,  indicted  for 
any  offence,  shall  be  insane,  and  upon  indictment  shall  be  found 
by  a  jury  impanelled  for  Uiat  purpose  to  be  insane,  so  that  he 
cannot  be  tried ;  or  where  upon  thelrial  he  shall  be  found  to  be 
insane  :  the  Court  may  record  such  finding,  and  order  the  party 
to  be  kept  in  strict  custody  until  His  Majesty's  pleasure  shall  be 
known.  This  section  applies  to  all  cases,  as  well  misdemeanors 
as  felonies.    JR.  v.  LUtU,  R,i^  R.  430. 

And  if  any  person  charged  with  any  offence  shall  be  brought 
before  any  Court  to  be  discharged  for  want  of  prosecution,  and 
such  person  shall  appear  to  be  insane,  the  Court  may  order  a 
jury  to  be  impanellea  to  try  the  sanity  of  such  person ;  and  if  the 
jury  find  him  to  be  insane,  the  Court  may  order  him  to  be  kept 
in  strict.custody  in  such  place  and  in  such  manner  as  to  them 
shall  seem  fit,  until  His  Majesty's  pleasure  shall  be  known. 
39  5r  40  6. 3,  e.  94,  s.  2. 

And  by  the  same  statute,  s.  1,  where  it  shall  be  given  in  evi- 
dence, upon  the  trial  of  any  person  for  treason,  murder  or  felony, 
that  such  person  was  insane  at  the  time  of  the  commission  of 
such  ofience,  and  such  person  shall  be  acquitted,  the  jury  shall 
be  required  to  find  specially  whether  such  person  was  insane  at 
the  time  of  committing  such  ofience,  and  to  declare  whether  they 
acquitted  him  on  account  of  such  insanity  ;  and  if  they  do  so 
find,  the  Court  shall  order  such  person  to  be  kept  in  strict  custody, 
in  such  place  and  in  such  manner  as  to  them  shall  seem  fit,  until 
His  Majesty's  pleasure  shall  be  known. 

It  may  be  necessary  to  mention  that  drunkenness  is  no  excuse 
for  crime,  but  rather  an  aggravation  of  it.     Co,  Lit,  247. 

Wife.']  If  the  husband  be  present  at  the  time  his  wife  com- 
mits a  felony,  (except  murder  and  robberv.)  the  law  presumes 
that  the  wife  acts  under  the  coercion  of  her  husband,  excuses 
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her,  and  punishes  the  husband  only,  1  Hawk,  c.  1*5.  2.  Bot 
if  she  commit  it  in  his  absence,  even  although  it  be  proved  that 
he  incited  her  to  it,  she  is  as  amenable  to  punishment  as  if  she 
were  a  feme  sole.  1  Hal.  45.  Staundf,  26.  So,  if  a  wife  com- 
mit treason,  murder,  or  robbery,  even  in  the  company  of  her 
husband,  the  law,  on  account  of  the  odiousness  and  dangerous 
consequences  of  these  crimes,  will  not  excuse  her.  1  Hawk. 
c,l,  s.  9.  1  Hal,  47.  So,  if  a  wife  commit  an  ofience  under 
felony,  even  in  company  with  her  husband,  she  is  liable  to 
punishment  as  if  she  were  not  married.  1  Hawk,  c.  1 ,  «.  13. 
Dalt,  c.  139.  p.  314.  Where  the  prisoners,  husband  and  wife, 
were  indicted,  the  wife  with  forging  and  uttering  an  order  and 
certificate  for  prize  money,  and  Uie  husband  as  accessory  before 
the  fact ;  it  was  clear  upon  the  evidence  that  the  husband  phiii- 
ned  the  matter,  and  urged  and  insisted  on  the  wife  presenting 
the  forged  order,  &c.,  and  applying  for  the  prize  money,  but  he 
was  not  present  when  she  did  so  ;  and  it  was  thereupon  objected 
that  as  it  appeared  plainly  that  the  wife  acted  under  the  com- 
pulsion of  ner  husband,  she  could  not  be  found  guilty ;  and  if 
she  as  principal  were  acquitted,  he  as  accessory  must  necessarily 
be  acquitted  also :  both  however  bein?  convicted,  the  J  udges 
held,  that  with  respect  to  the  wife's  guilt  as  principal,  the  pre- 
sumption of  coercion  by  the  husband  did  not  arise,  as  be  was 
not  present  at  the  time,  and  they  therefore  were  clearly  of 
opinion  that  the  wife  viras  guilty  of  the  uttering,  and  the  husband 
guil^  as  accessory  before  the  fact.  R.  v.  Sarah  ^  John  Morris, 
R.  Si  Ry,  270.  Where  husband  and  wife  were  indicted  for  re- 
ceiving stolen  goods,  and  both,  were  convicted,  the  judges  held, 
that,  as  the  charge  against  the  husband  and  wife  was  joint,  and 
it  had  not  been  left  to  the  jury  to  say  whether  she  had  received 
the  goods  in  the  absence  of  her  husband,  the  conviction  of  the 
wife  could  not  be  supported,  even  although  it  appeared  that  she 
had  been  more  active  m  the  matter  than  he.  R.  v.  Eliz,  Archer, 
et  al,  R,  6;  M,  143.  So,  where  a  woman  was  indicted  for  the 
murder  of  her  husband's  apprentice,  by  not  furnishing  him  witir 
proper  nourishment,  Lawrence,  J.  held,  that  as  the  wife  was  in  thaf 
respect  the  servant  of  her  husband,  and  as  it  was  not  her  duty 
to  provide  the  boy  with  proper  nourishment,  she  could  not  be 
guilty  of  any  breach  of  duty  in  neglecting  to  do  so  ;  if  indeed  the 
husband  had  given  her  food  for  the  boy,  and  she  had  wilfully 
witheld  it,  it  would  be  otherwise.  R.  v.  Squire  ^  wife,  1  Rus»^ 
C,  L.  16.  So  a  woman  may  be  convicted  of  periury,  even  al- 
though her  husband  was  present  at  the  time  of  her  taking  th& 
oath,  &c.  R,  V.  Dicks,  MS,  Bayley,  J.,  cit,  1  Russ,  C.  L.  16. 
So,  she  and  her  husband  or  she  alone,  may  be  indicted  for 
keeping  a  disorderly  house,  1  Hawk,  c.  1 ,  <.  12,  or  gaming  house, 
R.  V.  Dixon  and  wife,  10  Mood.  335,  or  for  forcible  entry,  Dalt. 
126,  riot,  conspiracy,  &c.  But  a  wife  cannot  be  charged  with 
having  conspired  with  her  husband  alone ;  for  conspiracy  must  be 
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between  two  persons  at  least,  and  husband  and  wife  are  but  one 
person  in  law.  1  Hawk,  c.  72,  s.  8.  Nor  is  she  deemed  ac- 
cessory after  the  fact,  in  receiving  her  husband,  altbou|h  she 
may  know  at  the  time  of  his  having  committed  a  felony ;  for  she 
is  under  his  power,  and  is  oblig^  to  receive  him.  1  HaL  47. 
So  if  husband  and  wife  jointly  receive  a  third  person,  knowing 
him  to  be  guilty  of  felony,  the  husband  alone  is  guilty,  the  wife 
not;  but  if  the  wife  alone  receive  him,  in  the  absence  of  her 
husband,  she  mav  be  convicted.  1  Hal.  621.  Also,  a  woman 
can  never  be  saidf  to  be  guilty  of  larceny  of  the  goods  of  her  hus- 
band, or  of  goods  which  are  the  property  of  her  husband  and 
others,  unless  she  steal  them  from  some  third  person,  with  in- 
tent to  make  such  person  chargeable  for  them  ;  for  as  husband 
and  wife  are  oue  person  in  law,  the  wife's  possession  is  deemed 
the  possession  of  the  husband.  1  Hal,  514.  1  Hawk,  c,  33,  s,  19. 
Where  money  belonging  to  a  friendly  society  was  deposited  in  a 
box,  and  placed  in  the  custody  of  one  of  the  members,  and  his 
wife  broke  open  the  box  and  stole  the  money :  the  judges  held 
that  an  indictment  against  her  as  for  larceny  could  not  he  main- 
tained. R,  y,  Willis,  Ry.  ^  M,  375.  If,  however,  the  box  at 
the  time  were  in  the  hands  of  any  other  person  than  the  husband, 
she  might  be  convicted,  although  the  husband  were  a  part-owner 
of  the  money  in  it ;  because  the  taking  would  have  the  effect  of 
charging  the  bailee.  1  Hal,  513.  See  R,  v.  Pkxbe  Bramley,  R, 
S(  Ry,  478,  dnd  poU,  Where  the  wife  of  the  prosecutor,  and  a 
man  with  whom  she  afterwards  cohabited,  jointly  took  money  and 
goods  belonging  to  the  husband:  the  judges  held  that  an  indictment 
for  larceny  would  lie  against  the  man,  although  not  against  the 
wife ;  and  that  notwithstanding  the  wife's  consent,  the  property 
must  be  considered  as  having  been  taken  invito  domino,  R.  v. 
Tolfree,  Ry.  ^  M,  243.  And  where  upon  an  indictment  against  a 
woman  for  settins  fire  to  the  house  of  her  husband,  it  appeared 
that  she  had  lived  separate  from  him  for  two  years,  and  had  gone 
by  her  maiden  name ;  and  it  also  appeared  clearly  from  the  evi- 
dence, that  she  had  set  fire  to  the  house  oat  of  malice  to  her  hus- 
band, she  having  declared  that  she  wished  to  burn  him  in  the 
house :  the  judges  held  that  she  ought  not  to  be  convicted.  R, 
v.  Eliza  March,  Ry.  ^  M.  182. 

That  a  wife,  who  has  committed  a  felony,  has  done  so  under 
coercion  of  her  husband,  however,  is  merely  a  presumption, 
which,  like  all  ether  presumptions,  may  be  rebutted  by  evidence 
to  the  contrary ;  and  therefore  if  it  appear  clearly  upon  evidence, 
that  the  wife  was  not  drawn  into  it  b^  the  husband,  but  that  she 
was  the  principal  actor  in  and  inciter  to  it,  she  seems  to  be 
guilty  as  well  as  the  husband.     1  Hal,  516. 

•If  the  woman  be  indicted  as  a  wife,  that  being  an  admission 
on  record  that  she  is  so,  will  be  sufficient.  R,  v.  Knight  et  ux. 
1  Car,  if  F.  116.    Otherwise,  if  she  set  up  her  coverture  as  a 
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defence,  she  must  prove  it.  And  proof  of  cohabitation  with  the 
man,  and  passing  by  his  name,  does  not  seem  to  be  sufficient 
proof  of  this  ;  R.  v.  UcMall  et  aL,  2  Car.  ^  P.  434 ;  although,  on 
the  other  hand,  actual  evidence  of  the  marriage  would  not  per- 
haps be  required. 

Amhoisadors  and  their  Servants,"]  For  offences  which  are 
mala  prohibita  merely,  and  not  mala  in  se,  ambassadors  and 
their  suites  are  not  punishable.  But  for  direct  attempts  against 
the  life  of  the  king,  they  are  punishable ;  and  if  they  are  not  also 
punishable  in  the  same  manner  for  conspiracies  against  the  king, 
this  arises  rather  from  political  reasons  than  from  any  rules  of 
law.  1  Hal,  96 — 99.  Fost,  187,  188.  Also  for  murder,  rape,  or 
any  other  offences  of  great  enormity  against  nature  and  the  fun- 
damental laws  of  society,  they  are  punishable  by  the  laws  of  this 
country  as  any  other  alien.  Id.  And  Lord  Hale  cites,  as  an  in- 
stance, the  execution  of  Don  Pantaleon  Sa,  the  Portuguese  am- 
bassador's brother,  and  of  some  of  the  ambassador's  servants,  for 
a  murder  committed  by  them  in  London.  See  however  the  case 
of  R.  V.  Guerchy  (I  W.  Bl.  545,)  where  the  attorney-general 
entered  a  noli  prosequi  to  an  indictment  found  against  the 
French  ambassador,  for  hiring  a  person  to  assassinate  the 
Chevalier  D'£on. 

Persons  offending  from  Chance,  Mistake,  ^c]  Where  a  man, 
in  the  execution  of  one  act,  by  misfortune  or  chance,  and  not 
designedly,  do  another  act,  for  which,  if  he  had  wilfully  com- 
mitted it,  he  would  be  liable  to  be  punished :  in  that  case,  if  the 
act  he  was  doing  were  lawful,  or  merely  malum  pro/ii6itum,  he 
shall  not  be  punishable  for  the  act  arising  from  misfortune,  or 
chance ;  but  if  malum  in  se,  it  is  otherwise,  i  Hal.  39.  Fost. 
259.  Even  the  killing  another  by  misfortune,  or  in  any  other 
way  not  felonious,  is  not  now  punishable,  nor  is  any  forfeiture 
thereby  incurred.    9  Geo,  4,  c.  31,  s,  10. 

So  a  person,  from  ignorance  or  mistake,  not  of  law  but  of  fact, 
may  commit  an  offence,  and  still  be  dispunishable  for  it :  as  if  a 
man,  thinking  to  kill  a  housebreaker  in  his  house,  by  mistake 
kill  one  of  his  own  family,  he  is  not  punishable  for  it.  Cro,  Car. 
538.  4  Bl.  Com,  27.  But  if  the  act  he  intended  doing  were  un- 
lawful, he  may  in  general  be  punishable  for  the  act  he  commit- 
ted through  ignorance  or  mistake,  in  the  same  way  as  if  he  wil- 
fully did  it :  as.  for  instance,  if  a  man,  intending  to  kill  A.  by  mis- 
take kill  B.,  he  will  be  equally  guilty  as  if  in  fact  he  had  killed  A. 

So  where  a  man  is  forced  to  commit  an  offence,  by  such 
threats  and  menaces  of  personal  violence  by  others,  as  induced  a 
well-grounded  apprehension  of  death  or  other  bodily  harm  in  case 
he  should  refuse  to  do  it :  this  will  in  general  excuse  him.  See  3 
Inst.  10.  1  HaL  56.  Fost.  217.    Even  if  a  man  be  thus  com- 
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peiled  to  join  rebels  or  foreign  enemies  in  a  time  of  rebellion  or 
war,  he  will  be  excused  for  remaining  with  them  ts  long  as  the 
compalsion  lasted.  Post.  216,  217.  But  no  threat  to  bam  his 
house  or  destroy  his  property,  or  the  like,  will  be  sufficient  for 
this  purpose.     M*Growther*t  cage,  Fost,  43.  9  St,  Tr,  566. 

2.  Degrees  of  Guilt, 

In  felony,  the  person  who  actually  does  the  act,  is  called  the 
principal  in  the  first  degree ;  a  person  present,  who,  although 
he  do  not  with  his  own  hand  commit  the  act,  yet  is  aiding  and 
abeiting  the  person  who  actually  commits  it,  is  called  a  princi- 
pal in  the  second  degree ;  a  person  not  present  when  a  felony  is 
committed,  but  who  has  previously  ordered,  incited  or  encouraged 
another  to  commit  it,  is  called  an  accessory  before  the  fact ; 
after  a  felony  committed,  any  person  who  receives,  harbours  or 
assists  the  principal,  knowing  him  to  have  committed  the  felony, 
is  called  an  accessory  after  the  fact. 

The  distinction  between  principals  in  the  first  and  second 
degree,  is  not  material ;  they  are  equally  guilty,  and  equally 
punishable.  And  upon  an  indictment  charging  a  man  as  prin- 
cipal in  the  first  degree,  evidence  that  he  was  present  aiding 
and  abetting,  whilst  another  committed  the  felony,  will  support 
the  indictment ;  as  for  instance,  if  an  indictment  against  A.  and 
B.  charge  that  A.  committed  the  felony,  and  B.  was  present  aid- 
ing and  abetting,  proof  that  B.  committed  the  felony,  and  that 
A.  was  present  aiding  and  abetting,  will  support  the  indictment. 
And  a  person  is  said  to  be  present  aiding  and  abetting,  who, 
being  engaged  in  the  same  design  with  the  person  who  actually 
commits  the  felony,  although  not  actually  present  at  the  com- 
mission of  it,  is  yet  at  such  a  convenient  distance  as  to  come  to 
the  immediate  assistance  of  his  associate  if  required,  or  to  watch 
to  prevent  surprise,  or  the  like.     See  Fost.  350 — 355. 

Accessories  before  the  fact  maybe  tried,  either  as. accessories 
with  or  after  the  principal,  or  as  for  a  substantive  felony.  7  G. 
4,  c,  64,  s,  9.  See  the  form  of  an  indictment  against  an  accessory 
before  the  fact,  together  tuith  the  principal,  1  Arch.  P.  A.  202  ; 
the  like  against  the  accessory  alone,  as  for  a  substantive  felony  ^ 
Id.  203.  As  to  accessories  before  the  fact  in  felonies  against  7 
^  8  6.  4,  c.  29,  see  1  Arch.  P.  A.  441 ;  in  felonies  against  7  ^ 

8  G.  4,  c»  30,  2  Arch.  P.  A.  58  ;  tn  offences  vnthin  9  G.  4, 
r.  31,  Id.  186;  in  Jorgery  or  uttering.  Id.  293  ;  in  offences 
relating  to  the  coin,  ^c,  Id.  410. 

As  to  accessories  after  the  fact,  see  7  G.  4.  c.  64,  s.  10,  11. 
1  Arch.  P.  A.  203,  204.  As  to  accessories  after  the  fact  in  felo- 
nies against  7^8  G.  4,  c.  29.  see  1  Arch.  P.  A.  442 ;  in  felonies 
against  7  ^  8  G.  4,  e.  30,  2  Arch.  P.  A.  68  ;  in  offences  against 

9  G.  4,  c.  31,  Id.  186  ;  in  forgery  or  uttering,  Id.  293  ;  in  of^ 
fences  relating  to  the  coin,  ofc.,  Id.  410. 
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la  high  treason  and  in  misdemeanors,  there  aie  no  accessories  i 
the  same  previous  procuiing  or  incitement,  &c.,  which  would 
make  a  man  an  accessory  Wore  the  fact  in  felony,  will  maks 
him  a  principal ;  and  the  same  assistance  after  the  offence  com- 
mitted, as  would  make  a  man  accessory  after  the  fact  in  felony r 
will  in  treason  make  him  a  principal  traitor,  but  in  misde- 
meanors is  dispunishable. 

As  to  receivers  of  stolen  goods,  we  shall  have  another  oppor- 
tunity of  noticing  them. 


Section  2. — A  List  of  Offences,  which  nre  the  Subjects  rf  Vro- 

secutum  by  Indictment, 

Abduction.  1.  Taking  away  or  detaining  a  woman,  against  her 
will,  from  motives  of  lucre,  with  intent  to  marry  or  defile 
her :  /e/ony,  transportation  for  life,  or  for  not  less  than  seven 
years ;  or  imprisonment,  with  or  without  hard  labour,  for  not . 
more  than  four  years.  9  G.  4,  c.  31,  s,  19.  Indictment,  2 
Arch.  P.  A.  153.   Evidence,  Id,  154. 

2.  Unlawfully  taking  an  unmarried  girl,  under  the  age  of 
16,  out  of  the  possession  and  against  the  will  of  her  parent 
or  guardian  :  misdemeanor,  fine  or  imprisonment,  or  both. 
9  G.  4,  c.  31,  s,  20.  Indictment,  2  Arch,  P.  A.  155.  Evi- 
dence, Id,  155, 156. 

Abortion.  1.  Administering  poison  or  other  noxious  thing,  or 
using  any  instrument  or  other  means,  to  procure  the  mis- 
carriage of  a  woman  quick  with  child  :  felony,  death.  9  G. 
4,  c.  31,  s.  13.  Indictment,  2  Arch.  P.  A.  140,  142.  Evi- 
dence, Id,  141, 142. 

2.  The  like,  when  the  woman  is  not  quick  with  child  : 
felony,  transportation  for  not  more  than  14,  nor  less  than 
seven  years ;  or  imprisonment,  with  or  without  hard  labour, 
for  not  more  than  three  years,  and  whipping.  9  G.  4,  c, 
3l.<.  13.  Indictment, 2  Arch.  P.  A.\^3,  144.  Evidence, 
Id.  143,  145. 

Abusing  a  girl.  See.**  Carnally  knowing," 

Accusing  or  threatening  to  accuse  a  man  of  a  crime  punishable 
with  death,  transportation  or  pillory,  or  of  an  attempt  to 
commit  a  rape,  or  of  any  infamous  crime,  with  intent  to 
extort  money,  &c.  :  felony,  transportation  for  life  or  for  not 
less  than  seven  years ;  or  imprisonment,  with  or  without  hard 
labour,  for  not  more  than  four  years,  and  whipping.  7^8 
G.  4,  <;.  29,  f.  8.  Indictment,  1  Arch,  P,  A,  301.  Evi- 
dence, Id.  302. 
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Accusifig  or  threatening  to  accuse  a  man  of  an  infamous  crime, 
with  intent  to  extort  money.  &c-i  and  thereby  extorting 
money.  &c.,  is  robbery  :  felony,  death.  7  ^  8  G.  4,  c. 
29,  t.  7,  9.  Indictment,  1  ilrrA.  P.  A  291.  Evidence,  J<f. 
292—296. 

Adhering  to  the  King's  enemies.    See  **  Treason." 

Administering  medicine,  to  procure  miscarriage.  See  "  Abortion," 

Affray  :  mUdemeanor,  fine  or  imprisonment,  or  both.  1  Hawk.  c. 
63,  8.  20.  Indictment,  3  Burn,  D,  ^  W.  30.  Evidence, 
tee  3  Bum,  D.  ^  W.  26,  ^c. 

Agent,  banker,  merchant,  broker  or  attorney,  applying  to  his  own 
use  money  or  securities  entrusted  to  him,  with  written  di- 
rections, for  a  special  purpose :  misdenuanor,  transportation 
for  not  more  than  14  nor  less  than  seven  yelrs ;  or  fine  or 
imprisonment,  m  both.  7  &  8  G.  4,  c.  29, «.  49,  50.  Indict- 
ment, 1  Arch,  P.  A.  421 .     Evidence,  Id.  422. 

2.  Selling  or  pledging  chattels,  securities,  power  to  sell 
stock,  &c.,  entrusted  to  them  for  safe  custody  or  a  special 
purpose :  mUdemeanor,  the  like  punishment.  7  &  8  G.  4, 
c.  29,  8.  49.  50.  Indictment,  2  Arch.  P.  A.  423.  Evidence, 
Id.  423.  424. 

Agent  or  factor  pledging  the  goods,  bill  of  lading,  delivery  order, 
&c.,  of  his  principal :  misdemeanor,  transportatjon  for  not. 
more  than  14,  nor  less  than  seven  years  ;  or  fine  or  impri- 
sonment, or  both.  7  &  8  G.  4,  e.  29, 8.  51, 52.  Indictment, 
1  Arch.  P.  A.  426.     Evidence,  Id.  426,  427. 

Airway.  See  "  Malicious  Injuries"  title  "  Mines.*' 

Arms,  unlawfully  trainiog  to  the  use  of,  or  attending  any  meet- 
ing for  that  purpose  :  misdemennor,  transportation  for  not 
more  than  seven  years,  or  imprisonment  for  not  more  than 
two  years.  60  G.  3.  ^  1  G.  4,  c.  1,  s.  1.  Attending  meet- 
ings fur  the  purpose  of  being  so  trained  :  misdemeanor,  im- 
prisonment for  not  more  than  two  years.  Id.  I  Arch.  P. 
A.  1,2. 

Arson.  See  *'  Burning," 

Ass.  See •*  Larcenjf,"  **  Malicious  Injuries,"  title  "Animals" 

Assault  and  Battery :  misdemeanor,  fine  or  imprisonment,  or 
both.    Indictment,  post.     Evidence,  post. 

Assaulting,  striking  or  wounding  a  magistrate  or  officer,  &c.,  on 
account  of  the  exercise  of  his  duty  in  preserving  wreck : 
misdemeanor,  transportation  for  seven  years,  or  imprison- 
ment with  or  without  hard  labour.  9  G.  4,  c.  31,  «.  24. 
Indictment,  2  Arch,  P.  A.  167.    Evidence,  Id.  168. 

Assaulting  a  peace  officer  or  revenue  ofiicer  in  the  due  execution 
of  his  duty :  misdemeanor,  imprisonment,  with  or  without 
hard  labour,  for  not  more  than  two  years,  with  fine  or  surety 
for  the  peace,  if  the  Court  think  fit.  9  G.  4,  c.  31,  s.  25. 
Indictment,  2  Arch,  P.  il.  170.    Evidence,  Id,  170,  171. 
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Aisiiilting  game-keepers.  See  "  Game." 

AisaaU  wiih  iotent  to  commit  a  felooy  :  wMdameoMT,  impri- 
Muiment.  with  or  without  bard  laboar,  for  not  more  than 
two  yeara»  with  fine  or  surety  for  the  peace,  if  the  Court  think 
fit.  9  G.  4,  c.  31,  s.  25.  Indictment,  2  Arch,  P.  A.  169. 
Evidence,  Id.  169,  170. 

Aisanlt  with  intent  to  prevent  lawful  apprehension  or  detainer  : 
misdemeanor,  imprisonment,  with  or  without  hard  labour, 
for  not  more  than  two  years,  with  fine  or  surety  for  the  peace, 
if  the  Court  think  fit.  9  G.  4,  c.  31,  s.  25.  Indictment,  2 
Arch,  P.  A,  171.    Evidence,  Id.  171. 

Assault  with  intent  to  commit  a  rape,  &c.    See  "  Rape"  &c. 

Assault  with  intent  to  rob.  See  "  Larceny"  iitU  **  Larceny 
from  the  person," 

Assault  with  intent  to  spoil  the  clothes  of  another  -feUny^  trans- 
portation for  seven  years.  6  G.  I,  c.  23,  s.  11. 

Assault  in  pursuance  of  a  conspiracy  to  raise  the  rate  of  wages  : 
mitdemeanar,  imprisonment,  with  or  without  hard  labour, 
for  not  more  than  two  years,  with  fine  or  surety  for  the  peace, 
if  the  Court  think  fit.  9  G.  4,  e.  31,  s.  25.  Indictment,  2 
Arch.  P.  A.  172.    Evidence,  Id.  173. 

Assembly,  unlawful.    See  "  Arm*"  **  Riot.** 

Attempt  to  poison,  murder,  &c.     See  "  Murder.** 

Attorney.    See  "  Agent." 

B. 

^\i,  acknowledging,  in  the  name  of  another  :  felony,  transpor- 
tation for  life  or  for  not  less  than  seven  years,  or  imprison- 
ment for  not  more  than  four  nor  less  than  two  years.  1 1  G. 
4,  eJf  I  IT.  4.  c.  66,  i.  11.  Indictment,  2  Arch.  P.  A.  276. 
Evidence,  Id.  277. 

Bank  of  England.  See  •'  Embeztlement"  *•  Forgery." 

Banknote.  See*'  Forgery.'*  **  Larceny,"  title  "Securities." 

Banks  of  rivers,  canals,  &c.  See  "  Malicious  Injuries.** 

Banker.  See  "  Agent." 

Bankrupt  not  surrendering :  felony,  transportation  for  life  or  for 
not  less  than  seven  years,  or  imprisonment,  with  or  without 
hard  labour,  for  not  more  than  seven  years.  6  G.  4,  c.  16.  s. 
112.  Indictment,  1  Arch.  P.  A.  170.  Evidence.  Id.  171. 
Bankrupt  not  discovering  his  property,  upon  examination  : 
felony,  same  punishment  6  G.4,  e.  16,  s.  112.  Indict- 
ment, I  Arch.  P.  A.  172.  Evidence,  Id.  172, 173.  Bank- 
rupt not  delivering  up  his  effects,  upon  examination : 
feUmy,  same  punishment.  6  G,  4,  c.  16,  s.  112.  Indict- 
ment, 1  Arch,  P.  A.  173.  Evidence,  Id.  Bankrupt  con- 
cealing or  embezzling  his  effects :  felony,  same  punishment. 
6  G.  4,  c.  16, 1. 112.  Indictment,  1  Arch,  P.  A,  ^73.  Evi- 
dence, Id,  174. 

Barge.  See  *•  Larceny,"  titU  "  Ships." 
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BarkiDg  trees.    See  "  MaHcunu  Injunet,"  titU  "  AgrkuUure," 

Barn.     See  "  Burning,"  "  Riot." 

Barratry :  mi$demeanor,  fine  or  impruonmeiit,  or  both.  3  Bum, 
D.  ^  W.  77. 

Bastard.    See  "  Concealing. 

Battery.     See  "  AstauU  and  Battery  J 

Bawdy-hoose  keeping.    See  "  Disorderly  HouMe. 

Beast  See  "  Larceny,"  *'  MalUnous  Injuries,"  tUle  "  Animals." 

Beastiality  :  felony,  death.  9G.4,e.3l,s.  15.  Indicunent,  2 
Arch.  P.  A.  149.     Evidence,  Id.  150. 

Bigamy :  felony,  transportation  for  seven  years,  or  imprisonment 
with  or  without  hard  labour  for  not  more  than  two  years.  9 
G.  4,  c.  31.  s.  22.  Indictment,  2  Arch.  P.  A.  161.  Evi- 
dence, Id.  162—165- 

Bill  of  Exchange.  See  "Forgery."  "Larceny,"  title  ** Securities." 

Bill  of  Lading,  factor  pledging.    See  "Agent." 

Black  Cawke.     See  *'  Larceny,"  title  "  Land." 

Black  lead.     See  *'  Larceny,''  tUle  "Land." 

Blasphemy.    See  "  Libel." 

lileaching  ground.    See  **  Larceny,"  title  "  Manifactories.** 

Boat.     See  "  Larceny,"  title  "  Ships." 

Body.    See  "  Dead  body.*' 

Bond.     See  "  Forgery,'*  "  Larceny,"  title  "  Securities." 

Brass.     See  *•  Larceny,"  title  "  Land." 

Breach  of  prison  :  felony  or  misdemeanor,  according^  to  the  oflence 
for  which  the  party  was  in  custody.  See  3  Bum,  D.S^  W, 
700. 

Breaking  into  a  house,  church  or  chapel.  See  "  Burglary  and 
Housebreaking," 

Breaking  looms,  &c.  See  "  Malicious  Injuries,"  title  **  Monu- 
factories." 

Bribery  of  oflBcers  :  misdemeanor,  fine  or  imprisonment,  or  both. 
3  Bum,  D.  ^  W.  85. 

Bridge,  not  repairing:  misdemeanor,  fine.  Indictment,  post. 
Evidence,  post.  Pulling  down,  destroying  or  injuring  a 
bridge ;  see  '*  Malicious  Injuries,"  title  "  Bridges." 

Broker.     See  "Agent." 

Bull  or  Bullock.  See  "  Larceny,"  "  MaUeious  Injuries,"  titU 
"Anituals." 

Bailding.  See  "  Burglary,"  "  Burning,"  "Malicious  Injuries" 

Burglary  and  Housebreaking.  Burglary,  felony,  death.  7^8 
G.  4,  e.  29,  s.  1 1.  Indictment,  1  Arch.  P.  A.  306.  Evi- 
dence, Id.  307 — 317.  Breaking  and  entering  other  build- 
ings within  the  same  cartilage  with  a  dwelling-house,  (but 
not  being  privileged  as  part  thereof)  and  stealing  therein : 
felony,  transportation  for  life  or  for  not  less  than  seven  years, 
or  imprisonment,  with  or  without  hard  labour,  for  not  more 
than  four  years,  and  whipping.    1  S^S  0.4,  c.^,  s»  14. 
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Indictment,  I  Arch,  P.  A.  326.    Evidence,  Id.  327—- 329. 

Burglary  in  breaking  out  of  a  dwelling-house  i  felony,  death. 
7  ^  8  G.  4.  c.  29,  <.  11.     Indictment,  1  Arch.  P.  A.  318. 
Evidence,  Id.  319.  Breaking  and  entering  a  dwelling>hoiise 
and  stealing  therein  :  felony,  transportation  for  life  or  for 
not  less  than  seven  years,  or  imprisonment,  with  or  without 
hard  labour,  for  not  more  than  four  nor  less  than  one  year : 
and  if  sentenced  to  be  transported,  he  may  also  he  sentenced 
to  imprisonment,  with  or  without  hard  labour,  previously  to 
his  transportation,  for  not  more  than  four  years.  7  ^  8  O.  4, 
c.  29,  s.  12,  13.  3^4  W,  4,  c.  44,  s.  2.     Indictment,  1 
Arch,  P.  A.  321.    Evidence,  Id.  321—323.    Breaking  and 
entering  a  shop,  warehouse  or  counting-house,  and  stealing 
therein  :  felony,  transportation  for  life  or  for  not  less  than 
seven  years,  or  imprisonment,  with  or  without  hard  labour, 
for  not  more  than  four  years,  and  whipping.     7  if  S  G.  4, 
c.  2i    8.  15,  4.   Indictment,  I  Arch.  P.  A.  330.    Evidence, 
Id.  bi-eaking  and  entering  a  church  or  chapel,  and  stealing 
therein  :  felony,  7  ^  8  G.  4.  c,  29,  s.  10,  transportation  for 
life  or  not  less  than  seven  years,  or  imprisonment,  with  or 
without  hard  labour,  for  not  more  than  four  years.  SSf  6W. 
4,  c.  81.     Indictment,  1  Arch.  P.  A.  303.     Evidence,  Id, 
304,  305.  Stealing  in  a  church  or  chapel,  and  breaking  out 
of  the  same :  felony,  same  punishment.    7^8  G.  4,  c.  29, 
s.  10  ;  5  ^  6  fT.  4,  c.  81.  Indictment,  1  Arch.  P.  A.  305. 
Evidence,  Id.  305,  306. 
Burning  or  setting  fire  to  a  church  or  chapel :  felony,  death.    7 
^  8  G.  4,  c.  30,  s.  2.    Indictment,  2  Arch.  P.  A.  5.     Evi- 
dence, Id.    Setting  fire  to  a  house,  stable,  coach-house, 
outhouse,  warehouse,  office,  shop,  mill,  malthouse,  hopoast, 
bam,  granary,  or  building  used  in  trade  or  manufactures : 
felony,  death.  7  A*  8  G.  4,  c.  30,  s.  2.   Indictment,  2  Arch, 
P.  A.  2.  Evidence,  Id.  2,  5.     Setting  fire  to  a  mine  of  coal 
or  cannel  coal :  felony,  death.  7  5r  8  G.  4,  c.  30,  s.  5.    In- 
dictment. 2  Arch.  P.  A.'  12.    Evidence,  Id.    Setting  fire  to 
a  stack  of  corn,  grain,  ptilse,  straw,  hay,  or  wood  :  felony, 
death.  7  ^  8  G.  4,  c.  30,  s.  17.   Indictment,  2  Arch.  P.  A. 
38.    Evidence,  Id.  38,  39.    Setting  fire  to  a  crop  of  com, 
grain  or  pulse,  or  to  any  part  of  a  wood,  coppice,  or  planta- 
tion of  trees,  or  to  any  heath,  gorze,  furze,  or  fem  growing : 
felony,  transportation  for  seven  years,  or  imprisonment,  with 
or  without  hard  labour,  for  not  more  than  two  years,  and 
whipping.     7  ^  8  G.  4,  e.  30,  s.  17,  27.     Indictment,  2 
Arch.  P.  A.  39.    Evidence,  Id.    Setting  fire  to  a  ship  ;  see 
"  Malicioiu  Injuries,**  title'  '*  Shipt.**    Setting  fire  to  stores, 
&c.,  belonging  to  the  CroWn ;  see  "  King*8  Stores." 

C. 
Calf.     See  "  Larceny,**  '*  MaUcious  Injuries,**  title  ''Animals.*' 
Canal.    See  "  Larceny,**  titk  "  Ships."  •«  Malicious  Injuries,** 
titlM  "  Rivers.** 
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Caqnel  coal.  See  "  Burning."  *'  Larceny,"  HtU  "  Land" 
Carnally  knowing  a  girl  under  the  age  of  10  years :  JeUmy, 
death.  9  G.  4,  e.  31,  s.  17.  lodictmeot,  2  Areh.  P.  A.  151. 
£videnre,  Id.  1 52.  Carnally  knowing  a  girl  above  10  and 
under  12  years  of  age :  misdismeanor,  imprisonment  with  or 
without  hard  labour.     9G,4,  e.3\,  «.  17.     Indictment, 

2  Arch,  P,  A,  152.    Evidence,  Id. 

Cattle.    See  "  Larceny,**  "  Malicious  Injuries"   title  "  Ani- 

maU." 
Cawke.    See  "  Larceny,"  title  "  Land." 
Challenge  to  fight :  misdemeanor,  fine  or  imprisonment,  or  both. 

Indictment,  4  Went.  315.  6  TTenl.  385, 461.  See  R.  v.  Rice, 

3  East,  561. 

Chapel.     See  **  Burglary,"  "  Burning:* 

Cheating.    See  "  False  Pretences:* 

Check.    See  «*  Forgery  ;"  "  Larceny:'  title  "  Securities:* 

Child,  stealing,  nu^r  the  age  of  10  years :  felony,  transr  ^rtation 
for  7  years,  or  imprisonment,  with  or  without  hard  1  .^our,  for 
not  more  than  2  years,  and  whippine.  9  G.  4,  o.  31,  s.  21. 
Indictment,  2  Arck»  P.  A.  157.  Evidence,  Id.  158.  Re- 
ceiving or  harbouring  such  child,  knowing  it  to  have  been 
stolen:  felony,  same  punishment.  9  G.  4,  c.  31,  s»  21. 
Indictment,  2  Arch.  P.  A.  159.    Evidence,  Id.  160. 

Church.     See  "  Burglary,**  "  Burning,**  "  Malicious  Injuries." 

Clergyman,  arresting,  upon  civil  process,  whilst  performing,  or 
going  to  perform,  or  returning  from  performing,  divine  ser- 
vice :  misdemeanor,  fine  or  imprisonment,  or  both.  9  G.  4, 
c.  31,  f.  23.  Indictment,  2  Arch.  P.  A.  166.  Evidence,  Id. 

Cleiks.     See  "  Embezzlement,**  "  Larceny." 

Clipping  the  coin.    See  "  Coin.** 

Clothes.    See  **  Assault.*' 

Coach-bouae.    See  "  Burning,"  "  Malicious  Injuries:* 

Coal.     See  "  Burning,**  "  Larceny,*'  Htle  "  Land." 

Coal  mines.  See  "  Burning,"  *'  Malicious  Iniuries,  **  Htle 
**  Mines." 

Cognovit,  giving,  in  the  name  of  another :  felony,  transportation 
for  life  or  for  not  less  than  7  years,  or  imprisonment  for  not 
more  than  4  nor  less  than  2  years.  1 1  G.  4,  and  1  W,  4, 
£.66,  s.  11.  Indictment  and  evidence,  see  2  Arch.  P.  A. 
276.277. 

Coin :  counterfeiting  the  current  gold  or  silver  coin :  felony, 
transportation  for  life  or  for  not  less  than  7  years,  or  impri- 
sonment, with  or  without  hard  labour,  for  not  more  than  4 
years.  2  W.  4,  c.  34,  s,  3, 19.  Indictment,  2  Arch.  P.  A. 
386.  Evidence,  Id.  Gilding  or  silvering  counterfeit  coin, 
to  make  it  resemble  the  current  coin  :  felony,  transportation 
for  life  or  not  less  than  7  years,  or  imprisonment,  with  or 
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without  hard  liboor,  for  not  noore  than  4  years.    2  W,  4, 
c.  34, 9. 4. 19.    Imtictmait,  2  Areh,  P.  A .  388 .     Evidence, 
Id.  389.    Gilding  or  silveriDg  blanks,  with  intent  to  make 
counterfeit  coin  of  them:  feUmtf,  the  same  punishment. 
2  W.  4.  c.  34,  s.  4, 19.    Initictment,  2  ilre^  P.il.  389. 
EYidence,  Id.    Giliting  silver  coin,  to  make  it  resemble  the 
gold  coin :  fdony,  the  same  punishment.    2  TT.  4,  c.  34, 
s.  4,  19.    Indictment,  2  ^rcik.  P.  A.  389.    Evidence,   Id. 
390.    Gilding  or  silvering  the  copper  coin,  to  make  it  re- 
semble thegold  or  silver  coin :  fdmy,  the  same  punish- 
ment.   2nl4,c.  34,  s.4,  19.    Indictment  and  evidence, 
2Arek.  P.  ^.390.    Impairing  or  diminishing  the  current 
gold  or  silver  coin :  yeiaiii^,  transportation  for  not  more  than 
14  years  and  not  less  than  7,  or  imprisonment,  with  or  with- 
out hard  labour,  for  not  more  than  3  years.    2  TF.  4,  c.  34, 
S.5, 19.    Indictment,  2  Arch,  P.  A.  391.    Evidence,  /d. 
SeUiog,  buying,  putting  off,  receiving,  &c.counteifeitcoin  at  a 
less  value  than  it  imports :  ftiony,  transportation  for  life  or 
for  not  less  than  7  years,  or  imprisonment,  with  or  without 
hard  labour,  for  not  more  than  4  years.    2  W.4,  c.34, 
S.6, 19.  Indictment,  2Areh.  P.  J.  392.  Evidence,  Id.  393. 
Knowingly  importing  counterfeit  coin  :  feUmy,  the  same 
pnnishn^t.    2  W.4,  c.34,  «.6,  19.    Indictment,  2  Arch. 
^•A,  393.    Evidence,  Id.    Uttering  counterfeit  gold   or 
silver  coin :   aii«/eineaiior,  imprisonment,  with  or  without 
hard  labour,  for  not  more  than  one  year.    2  W,4,  c.34, 
5.7,19.  Indictment,  2  ilrdk.  P.  if.  395.  Evidence, Id.  396. 
Uttering  such  coin,  and  knowingly  having  other  counterfeit 
coin  in  his  possession :  mutdememtun;  imprisonm^it,  with  or 
without  hard  labour,  for  not  more  than  2  years.    2  W.  4, 
e,  34,  s.  7, 19.    Indictment,  2  Arch,  P.  A,  396.     Evidence, 
Id,  396,  397.    Uttering  twice  within   10  days:    misde- 
wteofur,  same  punishment.   2  W.  4,  c.34,  s.  7, 19.    Indict- 
ment, 2  Ardt.  P.  J. 397.    Evidence,  Id.    Uttering,  after  a 
former  conviction  for  the  same  offence :  felony,  transporta- 
tion fer  life  or  for  not  less  than  7  years,  or  imprisonment, 
with  or  without  hard  labour,  for  not  more  than  4  years. 

2  W.  4,  c.  34,  s.  7,  9,  19.  Indictment,  2  Arch,  P.  A.  398. 
Evidence,  Id,  Knowingly  having  3  or  more  pieces  of 
counterfeit  coin,  with  intent  to  utter  them :  mudanemnor, 
impriaonment,  with  or  without  hard  labour,  for  not  more  than 

3  years.    2  W. 4,  c.  34,  f .8,  19.  Indictment,  2  Arek.  P.  A. 
399.    Evidence,  Id.  400.    Such  ofience,  after  a  former  con- 
viction :  feUmy,  transportation  for  life  or  for  not  less  than 
7  yearg,  or  imprisonment  for  not  more  than  4  years.  2  W  4 
c.  34,  «.8,  9.  19. 

Counterfeiting  the  current  copper  coin,  or  buying,  sell- 
log,  receiving,  putting  off,  &c.  counterfeit  copper  money  at 
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a  less  value  than  it  imports :  felony,  traDsportation  for  7 
years,  or  imprisonmcDt,  with  or  without  hard  labour,  foroot 
more  than  2  years.  2  W,  4,  e.  34,  s.  12,  19.  Uttering 
counterfeit  copper  coin,  or  knowingly  haTing  3  or  more 
pieces  in  his  possession  with  intent  to  utter  them  :  mtMie- 
meanor,  imprisonment  for  not  more  than  a  year.    Id. 

Making,  mending,  or  having  coining  tools :  felony,  trans- 
portation for  life  or  for  not  less  than  7  years,  or  imprison- 
ment, vrith  or  without  hard  labour,  for  not  more  than  4  years. 
2  W.  4,  e.  34,  f.  10, 19.  Indictment,  2  Areh,  F.  A.  403. 
Evidence,  Id.  Conveying  tools,  coin  or  bullion  out  of  the 
mint :  ftlimy,  transportation  for  life  or  for  not  less  than  7 
years,  or  imprisonment,  with  or  vrithout  hard  labour,  for  not 
more  than  4  years.  2  W,  4,  e.34. 1. 11,  19.  Indictment, 
^ATeh.P.A.4XA, 

Colliety.     See  "  Burning;*  "  Larceny;*  title  "  Land." 

Compounding  felony:  mi$demeanor,  fine  or  imprisonment,  or 
both.     1  Hawk,  c.  59,  «.  5. 

Concealing  the  birth  of  a  child,  by  secret  burying  or  otherwise : 
misdemeanor,  imprisonment,  with  or  without  hard  labour,  for 
not  more  than  2  years.  9G.4,  «.31,  s.  14.  Indictment, 
2  Arch.  P.  A.  146.  Evidence,  Id.  147.  Or  upon  an  in- 
dictment for  the  murder  of  an  infant,  if  the  party  be 
acquitted  of  the  murder,  the  jury  may  find  her  guilty  of  the 
concealment.    9  G.  4,  e.  31,  s.  14. 

Concealing  a  will.    See  "  Larceny;'  title  '*  Securities,** 

Conies.     See  "  Larceny;'  title  "  Animals,** 

Conspiracy  :  misdemeanor,  fine  or  imprisonment,  or  both.  In- 
dictment, post.  Evidence,  post. 

Conspiracy  to  raise  wages,  assault  in  pursuance  of.  See  "  As- 
sault.*' 

Copper.    See  "  Larceny,'*  title  **  Land.** 

Copper  coin.    See  "  Coin.*' 

Coppice,  setting  fire  to.    See  "  Burning." 

Com.     See  **  Burning;* 

Cotton  goods  or  yam.  See  "  Larceny;*  title  **  Manufactories.** 
**  Malicious  Injuries;*  title  "  Manufactures,*' 

Counterfeit.    See  "  Coin;' 

Counterfeit  letter.     See  "  False  Pretence." 

Counting-house.    See  "  Burglary;' 

Coursing  deer.    See  **  Larceny,"  title  "  Animals,** 

Court  rolls.     See  "  Forgery." 

Cow.     See  "  Larceny;*  "  Malicious  Injuries,"  title  "  Animals," 

Cutting.    See  "  Murder." 

D. 

Dam  of  a  pond,  breaking  down.    See  "  Malicums  Injuries; 

D^unaging  machinery,  goods,  &c.     See  "  Malicions  Injuries; 

Dead  body,  disinterring :  misdemeanor,  fine  or  imprisonment,  or 
both. 
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Debenture.    See  "  Larceny/*  title  **  Securitiei.** 

Deed.    See  "  Forgery,"  " Larceny,"  titU**  Securities" 

Deed  enrolled.    See  "  Fine," 

Deer  stealing.    See  "  Larceny"  title  "  Animals." 

Veer  keepers,  beating  or  wounding,  in  the  execution  of  their 
duty :  felony,  same  punishment  as  simple  larceny.  7^8 
G,4,  C.29,  <.29.  Indictment,  1  Arch,  P,A.  363.  Evi- 
dence, Id,  365. 

Demanding  money  or  goods  with  menaces  or  force,  with  intent  to 
steal :  felony,  transportation  for  life  or  for  not  less  than  7 
years,  or  imprisonment,  with  or  without  hard  labour,  for  not 
more  than  4  years,  and  whipping.  7  ^  8  G.  4,  c.  29,  5. 6, 4. 
Indictment,  1  Arch.  P,  A,  297.  Evidence,  Id,  298.  Send- 
ing a  threatening  letter  to  that  effect :  felony,  transportation 
for  life  or  for  not  less  than  7  years,  or  imprisonment,  vnthor 
without  hard  labour,  for  not  more  than  4  years,  and  whipping. 
7  4  8G.4,  C.29,  <.8.  Indictment,  1  Arch,  P,  A.  300. 
Evidence,  Id,  300, 301. 

Destroying  goods,  machinery,  trees,  &c.  &c.  See  "  Malicious 
Injuries," 

Destroying  a  will    See  "  Larceny,*"  title  "  Securities** 

Disorderly  house,  keeping :  misdemeanor,  fine  or  imprison- 
ment, or  both.    Indictment,  pott.    Evidence,  post. 

Dissenters'  chapel.  See  **  Burning"  "  Public  Worship,**  It 
is  not  within  7  &  8  G.4,  c.29,  s.  10,  against  breaking  into 
a  chapel.     R,  v.  Warren  and  Spencer,  6  Car,  ^  P.  335,  n. 

Dividend  warrant.    See  "  Forgery,"  "  Larceny,"  title  **  Secu' 


rities" 


Dock.    See  •*  Larceny,**  title  "  Ships,  ^c." 

Dredging  for  oysters.    See  "  Larceny," 

Drowning.     See  "  Murder,^ 

Drowning  a  mine.    See  **  Malicious  Ityuries,"  title  **  Mines," 

Duelling.    See  *'  Murder." 

Dwelling-house.    See  "  Burning,'* "  Larceny" 

E. 

Embezzlement  by  clerks  or  servants :  deemed  a  felonious  steal- 
ing, transportation  for  not  more  than  14  nor  less  than  7 
years,  or  imprisonment  with  or  without  hard  labour  for  not 
more  than  3  years,  and  whipping.  7  ^  8  G.  4,  c.  29,  s.  47, 4. 
Indictment,  1  Arch,  P.  A.  410.   .Evidence,  Id.  413. 

Embezzlement  by  persons  employed  in  the  service  of  his  Majesty : 
felony,  transportation  for  not  more  than  14  nor  less  than  7 
years,  or  imprisonment,  with  or  without  hard  labour,  for  not 
more  than  3  years.  2  W,4,  c.4,s.\.  See  2  Arch.  P,A. 
374,  n. 

Embezzlement  by  clerks  of  the  Bank  of  England :  felony,  death. 
15  G.  2,  c.  13,  s.  12. 
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Embezzlement^y  clerks  of  the  Post  Office  :  Embezzling  letters 
containiDg  baok  notes,  &c. ;  ftlmy,  52  G.  3,  c.  143.  s.  2, 
transportation  for  life  or  not  less  than  7  years,  or  imprison- 
ment, with  or  without  hard  labour,  for  not  more  than  4  years. 
5  ^  6  FT.  4,  c.  81.  Embezzling  money  received  for  postage  : 
felony.  5  G.  3,  c.  25,  s.  19. 

Embezzlement  of  the  King's  stores.    See  "  King^s  Store$" 

Embracery  :  misdemeanor,  fine  or  imprisonment.  See  itaU  6 
G,  4,  c.  60,  s.  61. 

Engine.     See  "  Maliciout  Ji{jurie$." 

Engrossing :  mUdetueanor,  fine  or  imprisonment,  or  both.  See 
3  Burn,  D.  ^  W.  246.  R.  v.  Waddington,  1  Eatt,  143.  R. 
V.  Gilbert,  Id,  683. 

Entry.    See  ••  ForcibU  Entry." 

Escape :  if  negligent,  misdemeanor,  fine  or  imprisonment,  or 
both.  See  2  Hawk.  c.  19,  «.  31,  c.  20,  s.  6,  3  Burn,  D.  ^  W. 
186.  and  see  Indictment,  Id.  193.  If  volantary,  after  con- 
viction of  the  party,  it  is  felony  or  miidemeunar,  and 
punishable  in  the  same  way  as  the  offence  of  which  the 
prisoner  was  coi^victed  :  2  Hawk.  c.  19,  s.  22 :  before  con- 
viction, misdemeanor,  fine  or  imprisonment,  or  both  ;  or,  if 
the  prisoner  be  afterwards  taken,  tried  and  convicted,  the 
ofiicer  may  be  indicted  for  the  previous  voluntary  escape, 
as  for  a  felony  or  misdemeanor,  and  punished  in  the  same 
way  as  the  prisoner.  Aiding  in  the  escape  of  prisoners  of 
war:  felony,  transportation  for  7  or  14  years  or  for  life.  62 
G.  3,  c.  l.o6.  Aiding  in  an  attempt  to  escape  by  a  prisoner 
in  custody  of  a  constable,  under  a  warrant  for  treason  or 
felony  :  felony,  transportation  for  7  years.  16  G.  2,  c.  31, 
<.  3.  Aiding  a  prisoner  to  escape,  or  to  attempt  to  escape 
from  prison,  whether  the  escape  be  efiected  or  not :  felony, 
transportation  for  not  more  than  14  years.  4  G.  4,  c.  64, 
(.  43,  44.  Conveying  into  a  prison  any  disguise,  instru- 
ment or  aims,  to  facilitate  the  escape  of  prisoners  :  to  be 
deemed  an  aiding  of  the  prisoner  to  escape.  Id,  Aiding 
convicts  ordered  for  transportation  to  escape  from  the  cus- 
tody of  the  superintendant :  same  offence  as  if  the  convict 
were  in  prison.  6  G.  4,  c.  84,  s,  22  ^  and  see  Indictment,  1 
Arch.  P.  A.  156.  Evidence,  Id,  167. 

Ewe.    See  **  Larceny,"  "  Malicious  Injuries,"  title  "  Animals, 

Exchequer  bills.  See  "  Forgery,"  "  Larceny,'*  title  "  Securities, 

Excusable  homicide.    See  '*  Murder," 

Extortion  :  misdemeanor,  fine  or  imprisonment,  or  both.  See  3 
Bum,  D,  4  W.  211.    Indictment,  Id,  213,  214. 

F. 

Factor.    See" Agent," 

Ealse  imprisonment:  misdemeanor,  fine  or  imprisonment,  or  both. 
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ceipt  for  money,  goods,  &c.,  warrant,  order,  or  request  for 
the  delivery  or  transfer  of  goods,  securities,  &c. :  feiony, 
transportation  for  life,  or  for  not  less  than  7  years,  or  im- 
priaonment  for  not  more  than  4  nor  less  than  2  years.  1 1 
G.  4, 6;  1  IV.  4,  c.  66,  s,  10.  lodictment  for  forgingand  atter- 
iog  a  deed  or  bond,  2  Arch.  P.  A.  269.  Evidence,  Id.  270. 
Ii^ictment  for  forging  and  uttering  a  receipt.  Id.  270.  Evi- 
dence, Id.  272.  273.  Indictment  for  forging  an  order  for  the 
delivery  of  goods.  Id.  273.  Evidence,  Id,  275.  Knowingly 
purchasing,  receiving,  or  having  forged  bank  notes :  felony ^ 
transportation  for  14  years.  11  G.  4,  ^  1  FK.  4,  e.  66,  «.  12. 
Indictment,  2  Arch.  P.  A.  277.  Evidence,  Id.  278. 

Forging  or  uttering  any  will,  codicil,  or  testamentary 
writing :  }«/<my,  death.  11  G.  4,  <Sf  1  H^.  4,  c,  66,  s.  3. 
Indictment,  2  Arch.  P.  A.  255.  Evidence,  Id.  256. 

Making  false  entries  in  the  books  of  the  Bank  of  Eng- 
land, or  South  Sea  Company,  relating  to  stock :  felony, 
transportation  for  life,  and  (if  the  court  think  fit)  imprison- 
ment, with  or  without  hard  labour,  for  not  more  than  4  nor 
less  than  1  year,  previously  to  transportation.  11  G.  4,^  1 
>r.4,c.66,«.5.  2^3  W.4,c.  123,».12.  3^4  W.4,c.A4, 
s.  3.  See  t  Arch.  P.  A.  258,  n.  Indictment,  2  Arch.  P.  A. 
258.  Evidence,  Id.  Making  a  transfer  of  stock  at  the  Bank 
of  England,  or  South  Sea  House,  in  the  name  of  a  person 
who  is  not  the  owner :  felony,  the  same  punishment.  See 
the  statutes  last  cited.  Indictment,  2  Arch.  P.  A.  259.  Evi- 
dence, Id.  Forging  or  uttering  a  transfer  of  stock  at  the 
Bank  of  England,  or  South  Sea  House,  or  of  any  company 
established  by  charter  or  act  of  parliament ;  knowingly  de- 
manding a  transfer  or  dividend,  under  a  forged  power  of  at- 
torney ;   or  falsely   personating  the  owner,   and  thereby 
transferring  stock  or  receiving  dividends :  felony,  trans- 
portation for  life,  and  (if  the  court  think  fit)  imprisonment, 
with  or  without  hard  labour,  for  not  more  than  4  years,  nor 
less  than  1,  previously  to  transportation.  1 1  G.  4,  ^  1  W.4, 
c.66,8.6.  2^3  W.  4,c.  123, «.  1,2.  3^4  W.  4,c.44. 
s,  3.  See  2  Arch.  P.  A.  260,  n.  Indictment  for  forging  and 
uttering  a  transfer  of  stock,  2  Arch.  P.  A.  261.  Evidence, 
Id.  Indictment  for  personating  the  owners  of  stock.  Id. 
264.  Evidence,  Id.   Personating  the  owner  of  stock,  and 
endeavouring  to  transfer  it,  or  receive  the  dividends :  fe- 
lony, transportation  for  life,  or  for  not  less  than  7  years,  or 
imprisonment  for  not  more  than  4  nor  less  than  2  years.  11 
G.  4,  ^  1  W»  4,  e.  66,  s.  7.  Forging  or  uttering  a  power  of 
attorney  to  transfer  stock,  or  receive  dividends :  felony, 
death.  11  G.  4,  ^  1  W.4,  c.66,  s.  6.  Indictment,  2  Arch. 
P.  A.  262.  Evidence,  Id.  263, 264.  Forging  the  attesta- 
tion to  such  power  of  attorney,  or  knowingly  uttering  such 
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power  of  attorney,  with  a  forged  attestation :  fetony,  trans- 
portation for  7  years,  or  imprisonmeot  for  not  more  than  2 
years,  nor  less  than  1  year.  11  G.  4,  ^  1  W,  4,  c.  66,  s.  8. 
Indictment,  2  Areh.  P.  A.  266.  Evidence,  Id.  267.  Clerks 
of  the  Bank,  or  South  Sea  Company,  making  out  dividend 
warrants  for  a  greater  or  less  sum  than  is  due :  felony, 
transportation  for  7  years,  or  imprisonment  for  not  more 
than  2  nor  less  than  1  year.  11  G.  4,  ^  1  TT.  4,  c.  66, 
s.  9.  Indictment,  2  Arch,  P.  A.  268.  Evidence,  Id. 

Acknowledging  any  recognizance  or  bail,  in  the  name  of 
another ;  or  acknowledging  any  fine,  recovery,  cc^ovit,  or 
judgment,  or  any  deed  enroUtrd,  in  the  name  of  another  : 
felony^  transportation  for  life,  or  for  not  less  than  7  years, 
or  imprisonment  for  not  more  than  4,  nor  less  than  2  years. 
11  G.  4,  ^  1  IT.  4,  c.  66,  t.  11.  Indictment,  2  Arch. 
P.  A.  276.  Evidence,  Id.  277. 

Making  or  havin?,  without  authority  from  the  Bank  of 
England,  any  mould,  &c.  for  the  making  of  paper,  with  the 
words  "Bank  of  England"  visible  in  the  substance  of  it, 
or  with  the  curved  bar  lines,  &c. ;  or  selling  such  paper, 
&c. :  felony,  transportation  for  14  years.  11  G.  4,  of  1 
W.  4,  c.  66,  «.  13.  See  2  Arch.  P,A.219, 280.  Engraving 
a  bank  note  or  bill  on  a  plate,  without  such  authority  ;  or 
using  such  plate  for  the  pnnting  of  any  such  note  or  bill ; 
or  having  such  plate  in  his  custody ;  or  uttering  or  having 
any  paper  on  wnich  such  note  or  bill  is  printed :  felony, 
transportation  for  14  years.  11  G.  4  ^  1  K^.  4,  c.  66, 
s.  15  ;  and  see  1  G.  4,  e.  92.  Engraving  on  any  plate,  &c. 
any  word,  number,  figure,  character,  or  ornament,  resem- 
bling any  part  of  a  bank  note,  without  such  authority;  or 
using  or  having  such  plate,  oruttering  or  having  paper,  on 
which  there  shall  be  such  an  impression  :  felony,  transport- 
ation for  14  years.  11  G.  4,  ^  1  ^.  4,  c.  66,  s.  16.  Making  or 
having  any  mould,  &c.  for  paper,  with  the  names  of  any  oUier 
bankers  visible  in  the  substance  of  it,  without  authonty  ;  or 
making  or  hairing  such  paper ;  or  causing  the  names  of 
bankers  to  appear  in  the  substance  of  any  paper  :  feUmy, 
transportation  for  not  more  than  14,  nor  less  than  7  years, 
or  imprisonment  for  not  more  than  3  years,  nor  less  than 
one.  11  G.  4,  ^  1  fl^.  4,  c.  66,  <.  17.  Engraving  a  note  or 
bill  of  a  banker,  or  any  part  thereof,  on  a  plate,  &c.  without 
authority  \  or  having  such  plates ;  or  uttering  or  having  paper 
on  which  the  same  is  printed :  felony,  transportation  for 
not  more  than  14  nor  less  than  7  years,  or  imprisonment  for 
not  more  than  3  years  nor  less  than  1.  11  G.  4,  ^  1 
W.  4,  c.  66,  <•  18«  Engraving  on  any  plate,  &c.  a  bill, 
note,  order,  &c.  of  any  foreign  prince,  body  corporate,  &c., 
without  authority ;  or  using  or  having  such  plates ;  or  lUter^ 
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iag  or  baviDg  paper  on  which  the  same  is  printed :  felony, 
transportation  for  not  more  than  14,  nor  less  than  7  years, 
4>r  imprisonment  for  not  more  than  3  years,  nor  less  than 
one.  11  G.4ifl  W^.  4,  c.  66.  s.  19. 

Making  a  false  entry,  or  forging  or  altering  an  entry,  in 
any  parish  register,  relating  to  a  baptism,  marriage,  or 
burial ;  or  uttering  the  same ;  or  uttering  a  false  or  forged 
copy  of  an  entry  ;  or  destroying  or  defacing  any  entry  ;  or 
forging  or  uttering  a  marriage  licence  :  feUmy,  transporta> 
tion  for  life,  or  for  not  less  than  7  years,  or  imprisonment  for 
not  more  than  4  years,  nor  less  than  two.  11  G.  4  ^  1 
W.  4,  c.  66,  «.  20.  Indictment,  2  Arch.  P,  A.  288.  Evi- 
dence, Id.  289.  Inserting  a  false  entry  in  any  copy  of  a  re- 
gistry transmitted  to  the  registrar  of  the  diocese,  or  forging 
such  copy,  or  uttering  or  verifying  such  forged  copy  :  fe' 
tony,  transportation  for  7  years,  or  imprisonment  for  not 
more  than  2  years,  nor  less  than  one.  11  G.  4  ^  1  W.  4, 
c.  66>  t.  22. 

Forging  franks  of  members  of  parliament:  felony ,  transporta- 
tion for  seven  years.  24  G.  3,  tess,  2,  c,  37,  s.  9. 

Forging  quarantine  certificates :  felony,  6  G.  4,  c  78,  s,  25, 
transportation  for  7  years,  or  imprisonment,  with  or  without 
hard  labour,  for  not  more  than  two  years,  and  whipping. 
7  ^  8  G.  4,  c.  28,  s.  8,9.  See  1  Arch,  P.  A.  185,  and  note. 

Forging  stamps.  See  "  Stamps," 

Framework  knitted  piece.  See  "  Malicious  Injuries.** 

Fniit  See  "  Larceny,'"  "  Malicious  Injuriet." 

Furbished  lodgings.  See  '*  Larceny," 

Furze.  See  "  Burning." 

G. 

Game :  Persons  by  night  unlawfully  taking  game  or  rabbits  in 
land,  open  or  inclosed,  or  entering  land  in  the  night  time 
with  gun,  net,  or  engine,  &c.  for  the  purpose  of  taking  or 
destroying  game,  third  offence :  misdemeanor,  transporta- 
tion for  7  years,  or  imprisonment  and  hard  labour,  for  not 
more  than  2  years.  9  G.  4,  c.  69,  s.  1.  Indictment,  2  Arch. 
P.  A,  198.  Evidence,  Id.  200.  Persons  committine^  such 
offence  the  first,  second,  or  third  time,  and  assaultiug  or 
offering  violence  to  gamekeepers,  5cc.  with  fire-arms,  blud- 
geons, &c. :  misdemeanor,  transportation  for  7  years,  or 
imprisonment  and  hard  labour,  for  not  more  than  2  years. 
9  G.  4,  e.  69,*.  2.  Indictment. 2  ilrcfc.  P.  i4.202.  Evidence, 
Id,  203.  Persons  to  the  number  of  three,  with  fire  arms  or 
bludgeons,  &c.,  unlawfully  entering  land  in  the  night  time, 
for  the  purpose  of  taking  or  destroying  game  or  rabbits :  mis- 
demeanor, transportation  for  not  more  than  14,  nor  less 
than  7  years,  or  imprisonment  and  hard  labour  for  not  more 
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than  3  yeara.   9  G.  4,  c.  69,  s.  9.    Indictment,  2  Arch. 

P.  A.  209.    Evidence,  Id.  211—213. 
Gaming-house,  keeping :  misdemeanor,  fine  or  imprisonment,  or 

both,  and,  by  3  G.  4,  c.  114,  hard  labour.  Indictment,  sec 

R,  V.  Rogier  et  al.  1  B.  ^  C.  272.  and  aee  26  0, 2,  c.  36, 

s.  8, 10. 
Girl.  See  "  Abduction,"  '*  Carnally  knowmg" 
Glass.  See  "  Larceny" 
GoTze.  See  "Burning." 
Grain.  See  "  Burning" 

Granary.  See  "  Burning,**  •*  Malieiaui  Jr^uriet" 
Great  seal.  See  "  Forgery," 
Greenwich  pensioner.  See  "  Perwnating.** 

H. 
Hares.  See  "  Game,"  *'  Larceny" 
Hay.  See  •*  Burning" 
Heath.  See  "  Burning." 
Highway,  not  repairing :  nasdemeanorf  fine.  Indictment,  poet. 

Pleadings,  post.  Evidence,  post. 
Highway,  obstructing :  misdemeanor,  fine  or  imprisonment,  or 

both.  Indictment,  post.  Evidence,  post. 
Homicide.  See '•  Murder." 
Hopbinds.  See  "  Malicious  Injuries." 
Hopoast.  See  "  Burning." 
Horse-stealing.  See  "  Larc«ny." 
Horse  wounding,  &c.  See  "  Malicious  Ifyuries" 
House.  See  "  Burglary,"  "  Burning,"  "  Larcen^." 
Housebreaking.  Sec  **  Burglary." 

I. 

Inciting  or  soliciting  a  person  to  commit  an  offence,  not  after- 
wards committed :  misdemeanor,  fine  or  imprisonment,  or 
both.    See  A.  v.  Higgins,  2  East,  5. 

Indecency,  public  :  misdemeanor,  fiite  or  imprisonment,  or  both. 
See  R.  V.  Sir  C.  Sidley,  1 0  St,  TV.  Ap.  93.  R.  v.  Rosinsh, 
Ry.  ^  M.  19.  And  as  to  indecent  assaults  upon  females, 
see  R.  V.  John  mchol,  R.  ^  Ry.  130.  2  Arch.  P.  A.  170. 
R.  V.  Butler,  6  Car.  Sf  P.  368." 

Justices,  order  of,  disobeying :  misdemeanor,  fine  or  imprison- 
ment, or  both.    Indictment,  poet.    Evidence,  post. 

K. 

Killing.    See  " Murder" 

Killing  cattle  or  sheep.    See  **  Larceny,"  **  Malicious  Injuries." 

Killing  deer.    See  *•  Larceny." 

Killing  hares  or  rabbits.    See  "  Larceny." 

King's  stores,  embezzling :  felony,  31  El.  c.  4,s.  1,  22  C.  2, 
c.  5,  transportation  for  life,  or  not  less  than  7  years,  or  im- 
prisonment and  hard  labour  for  not  more  than  7  years. 
4  G.  4,  c.  53.  and  see  1  Arch.  P.  A,  100  n. 
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L. 

Lace.    See  "  Malicums  Injuries.** 

Lamb.    See  "  Larceny.*^ 

Lapis  Calaminaris.    See  "  Larceny"  title  **  Land" 

Larceny. 
I.  Simple  Larceny : 

Of  goods  and  chattels :  Stealing  goods  or  chattels  to  any 
amount:  felony,  transportation  for  7yeais»  or  imprison- 
ment, with  or  without  hard  labour,  for  not  more  than  2 
years,  and  whipping.  7  ^  8  G.  4,  c.  29,  j.  3, 4.  Indict- 
ment, po«t.  £vidence,  pMt.  , 

Ofvalwible  securities :  Stealing  promissory  notes,  bills  of 
exchange,  debentures,  deeds,  bonds,  warrant  or  order  for 
money,   warrant  or  order  for  the  delivery  or  transfer  of 
goods,  tally  order  or  other  security  for  any  share  in  a  public 
fund,  or  deposit  in  a  Savings'  Bank,  &c. :  felony,  punish- 
able as  for  stealing  goods  of  the  like  value.  7  ^  8  G.  4,  c.  29, 
s.  5,  vid,  supra.    Indictment,  1  Arch.  P.  A,  288,  and  post. 
Evidence,  1  Arch.  P.  A.  288,  and  post.    Stealing  deeds  or 
writings,  being  evidence  of  the  title  to  real  estate :  misde- 
meanort  transportation  for  7  years,  or  fine  or  imprisonment, 
with  or  without  hard  labour,  or  both.    7^8  G.  4,  c.  29, 
s.  23,  24.    Indictment,  I  Arch.  P.  A.  348.    Evidence,  Id. 
348,  349.    Stealing  or  fraudulently  destroying  or  conceal- 
ing a  will  or  codicil :  misdemeanor,  transportation  for  7 
years,  or  fine  or  imprisonment,  with  or  without  hard  labour, 
or  both.  7  ^  8 G.  4,  c.  29,  s.22.    Indictment,  1  Arch.  P.  A. 
345,  346.    Evidence,  Id.    Stealing  any  record,  writ,  affi- 
davit, warrant  of  attorney  or  document,  &c.  belonging  to  a 
court  of  record,  or  any  bill,  answer,  &c.  in  a  court  of 
equity :  misdemeanor,  transportation  for  7  years,  or  fine  or 
imprisonment,  with  or  without  hard  labour,  or  both.    7  ^ 
8  G.  4,  c.  29,  s.  21.    Indictment,  1  Arch.  P.  A.  342.  Evi- 
dence.  Id.  343.    Taking  them  from  their  place  of  deposit 
or  from  the  person  having  the  lawful  custody  of  them,  for 
a  fraudulent  purpose :  misdemeanor,  the  like  punishment. 
7  ^  8  G.  4,  c.  29,  s.  21.    Indictment,  1  Arch.  P.  A.  343. 
Evidence,  Id.  344.    Unlawfully  and  maliciously  obliterat- 
ing, injuring,  or  destroying   such  records,  &c. :    misde- 
meanor,  the  like  ininishment.     7^8  G.  4,  c.  29,  s.  21. 
Indictment,  1  Arcn.  P.  A.  344.   Evidence,  Id. 

Of  animals :  Stealing  any  horse,  mare,  gelding,  colt  or 
filly,  or  any  bull,  cow,  ox,  heifer  or  calf,  or  any  ram,  ewe, 
sheep  or  lamb ;  or  killing  them  veith  an  intent  to  steal  any 
part  of  them :  felony,  7  ^  8  G.  4,  c.  29,  s.  25,  transport- 
ation for  life,  2  6^9  W.  4,  e.  62,  «.  1,  and  (if  the  Court 
think  fit)  imprisonment,  with  or  without  hard  labour,  for 
not  more  than  4  years,  nor  less  than  one,  previously  to 

f2 
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transportation.  3  ^  4  IT.  4,  c  44,  £.  S.    ladictDieiit  for 
stealiog.  1  Arch.  P.  A.  330 ;  evidence,  Id,    iBdictment 
for  killing  witb  intent  to  steal.  Id,  351.  Evidence,  IcL  352. 
Unlawfully  killine,  wounding,  coursing,  snaxing,  £lC.  deer 
in  any  inclosed  htnd,  &,c :  feUmy,  pmiidiable  as  sinqile 
larceny  for  goods,  &c.  7  ^  8  G.  4.  c.  29,  £.  26.     Indict- 
ment, 1  Areh,  P,  A.  354.    Evidence,  Id.    Tbe  Hke  in  aoj 
uninclosed  land,  second  offence:  jfelimy,   punisfaable  as 
simple  laxceny.  7^8  G.  4,  c.  29.  s.  26.    Indictmeiit,  1 
Arch,  P,  A.  355.  Evidence,  Id.  356.    Sealing  or  woniid- 
ing  deer  keepers  in  the  execution  of  tlieir  du^  imder  this 
Act :  feUmy,  punishable  in  the  sanne  manner  is  simple 
laiceny.  7  ^  8  G.  4,  e.  29,  s.  29.    Indictment,  1  Arch. 
P.  A.  363.  Evidence,  Id.  365.    Taking  or  killing  bares  or 
conies  at  night,  in  a  wanen  or  ground  njaed  for  the  breed- 
log  or  keeping  of  them  :  wdtdemteanar,  and  pnnishable  ac- 
cordingly.  7  4f  8  G.  4,  c.  29,  t.  30,  with  fine  or  imprison- 
ment, or  both.     Indictment,  1  Arch.  P.  A.  366.  Evidence, 
Id.    Taking  ord^troying  fish  in  water  running  through  or 
being  in  laira  adjoining  or  belonging  to  the  dweUing-honae 
of  a  person  who  is  the  owner  of  the  water,  or  luiviiig  a 
right  of  fisheiT  therein :  mudememor,  and  punishable  ac- 
coidiogly.   7  ^  8  G.  4,  e.  29,  t.  34,  with  fine  or  imprison- 
ment,  or  both.  Indictment,  1  Arch.  P.  A.  375.    Evidence, 
Id.    Stealing  oysters,  or  oyster  brood  from  an  oyster  bed, 
laying  or  fishery,  the  property  of  another:  Ureaiy,  and 
punishable  accordingly.  7  ^  8  G.  4,  e.  29,  s.  36.     Indict* 
ment,  1  Arch.  P.  A.  379.   Evidence,  Id.      Unlawfully 
dredging  for  oysters  in  such  oyster  fishery :  auadoaeciuir, 
fine,  not  exceeding  20/.,  or  imprisonment^  not  eiueeding  3 
calendar  months,  with  or  without  hard  labour,  or  both. 
7  ^  8  G.  4,  c,  29,  I.  36.     Indictment,  1  Arch.  P.  A.  380. 
Evidence,  Id. 

Of  Land,  or  thingt  grotoing  an  or  attached  to  it:  Steal- 
ing, or  severing  with  intent  to  steal,  the  ore  of  any  metal, 
or  any  lapis  calaroinaris,  manganese  or  mundick,  or  any 
wad,  black  cawke  or  black  lead,  or  any  coal  or  cannel  coal, 
from  mines,  &c. :  ftlony,  punishable  in  same  manner  as 
simple  larceny.  7  ^  8  G.  4,  c.29,  s.  37.  Indictment,  1 
Arch.  P.  A,  381.  Evidence,  Id.  382.  Stealing,  or  damag- 
ing with  intent  to  steal,  any  tree,  sappling,  shrub  or  un- 
derwood, growing  in  garden,  pleasure  ground,  &c. :  fclany, 
same  punishment  as  for  simple  larceny.  7  ^  8  G.  4,  c.  29, 
s.  38.  Indictment,  1  Arch.  P.  A.  383.  384.  Evidence,  Id. 
Stealing,  &c.  trees,  &c.  growing  elsewhere,  where  the  tree, 
&c.  stolen  or  injury  done  amounts  to  5/. ;  felony,  same 
punishment  as  simple  larceny.  7  3f  8  G.  4,  c.  29,  s.  38. 
Indictment,  1  Arch,  P.  A.  383,  385.   Evidence,  Id.  384, 
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385.     The  like,  to  the  amoontof  Is.,  third  offence  :  felony, 
same  punishment  as  simple  larceny*  7  ^  8  G.  4,  £.  99,  s.  39. 
Indictment,  J  Arch,  P.  A.  389.    Evidence,  Id,  390.  Steal- 
ing, &c«  any  plant,  root,  fruit  or  vegetable,  growing  in  any 
gacden,  orchard,  nursery  groond,  hothouse,  greenhouse  or 
conservatory,  second  offence  :  felony,  same  punishment  a» 
simple   larceny.     7  ^  8  G.  4,  c.  99,  s,  42.     Indictment, 
1  Arch.  P.J.  397.  Evidence,  Id.  398.  Stealing,  or  ripping^ 
catting  or  breaking  with  intent  to  steal,  any  glass  or  wood 
work    belonging  to  a  building,  or  any  lead,  iron,  &c«  or 
utensil  or  fixture  fixed  in  or  to  any  building  :  felony ,  same 
punlshnaent  as  simple  larceny.    7  ^  8  G.  4,  c.  99,  «.  44. 
Indictment,  1  Arch,  P.  A.  403.     Evidence,  Id.  403,  404. 
Stealing,  &c.:  any  thing  made  of  metal,  fixed  in  any  land 
being  private  property,  or  as  a  fence  to  a  dwelling-house, 
area,  &c.,  or  in  any  street,  &c.  for  public  use  or  ornament : 
felony,  same  punishment  as  simple  larceny.  7  4*8  G.  4,  c.  99» 
s.  44.   Indictment,  1  Arch,  P.  A,  404,  405.  Evidence,  Id, 
II.  Compound  Larceny : 

From  the  person :  Robbery  :  felony,  death.  7  ^  8  G.  4» 
e.  29,  f.  6,  7.  Indictment,  1  Arch,  P.  A,  991.  Evidence, 
Id.  299,  995.  Assault  with  intent  to  rob  :  felony,  trans- 
portation for  life  or  not  less  than  7  years,  or  imprisonment 
for  not  more  than  4  years,  and  whipping.  7  ^  8  G.  4,  c*  99, 
9.  6,  Indictment,  1  Arch,  P.  A.  996.  Evidence,  Id.  997. 
Stealing  from  the  person  :  felony,  same  punishment  7^8 

0.  4,  e,  99,  t,  6.  Indictment,  1  Arch,  P.  A.  995.  Evidence, 
Id.  Demanding  property  with  menaces  or  by  force,  with 
intent  to  steal  it :  felony,  same  punishment.  7  ^  B  G.  4,  c.  99, 
<•  6.  Indictment,  1  Arch,  P.  A.  997.  Evidence,  Id.  998. 

From  church  or  chapel :  Breaking  and  entering  a  church 
or  chapel,  and  stealing  therein  :  felony,  7  ^f  8  G.  4,  c«  99, 
s.  10 ;  transportation  for  life  or  not  less  than  7  years,  or  im- 
prisonment, with  or  without  hard  labour,  for  not  less  than  4 
years,  5  ^  6  IT.  4,  e.  81.  Indictment,  1  Arch,  P.  A.  303. 
Evidence,  Id.  304.  Stealing  in  a  church  or  chapel,  and 
then  breaking  out  of  the  same  :  felony,  7  ^  8  G.  4,  c.  99, 

1.  10  ;  same  punishment,  5  6^6W,  4,c.  81.  Indictment, 
1  Arch,  P.  A;  305.  Evidence,  Id,  305. 

From  a  house,  ^c. :  Breaking  and  entering  a  dwelling- 
house,  and  stealing  therein:  felony,  7  ^  8  G.  4,  c.  99, 
s.  19,  13,  transportation  for  life  or  not  less  than  7  years, 
and  imprisonment,  with  or  without  hard  labour,  for  not 
more  than  4  years,  previously  to  transportation,  if  the 
Court  think  fit ;  3^4  ^.  4,  c.  44,  <•  S ;  or  imprisonment, 
with  or  without  hard  labour,  for  not  more  than  4  years  nor 
less  than  one.  Id.  see  "  Burglary,"  Indictment,  1  Arch. 
P.  il.  391.  Evidence,  Id»  Stealing  property  to  any  amount 
in  a  dwelling-house,  any  person  therein  being  put  in  fear  : 
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felony,  death.  7  ^  8  G.  4,  c.  29,  s.  12,  13.  Indictment, 
1  Arch,  P.  A.  32S.  Evidence,  Id,  Stealing  in  a  dwelling- 
house  to  the  value  of  52. :  felony,  7  6f  Q  G,4,c.  29,  s.  12, 
13,  transportation  for  life,  2  4^  W.  4,,c.  62,  s.  1 ;  and,  if  the 
Court  think  fit,  imprisonment,  with  or  without  bar^. labour, 
for  not  more  than  4  years  nor  less  than  one,  previously  to 
transportation.  3  ^  4  fT.  4,  c.  44,  <•  3.  Indictment,  1  Arch, 
P.  A,  324.  Evidence,  Id.  Breaking  and  entering  a  shop, 
warehouse  or  countiug>house,  and  stealing  therein  :  felony, 
transportation  for  life  or  nut  less  than  7  years,  or  imprison- 
ment, with  or  without  hard  labour,  for  not  more  than  4  years, 
and  whipping.  7  ^  8  G.  4,  c.  29,  s.  15.  Indictment,  1  Arch. 
P.  A.  330.  Evidence,  Id. 

From  numufactoriet :  Stealing  any  article  of  silk,  woollen, 
linen  or  cotton,  &c.,  whilst  in  any  stage,  process,  or  progress 
of  manufacture  :/eiofij/,  transportation  for  life  or  not  less 
than  7  ^ears,  or  imprisonment,  with  or  without  hard  labour, 
for  not  more  than  4 years,  and  whipping.  7^ 8 G.  4,  c.  29, 
s.  16.    Indictment,  1  Arch,  P.  A,  331.  Evidence,  Id, 

From  thips,  ^c:  Stealing  from  a  vessel,  barge,  or  boat  in 
port,  or  on  a  navigable  river  or  canal :  felony,  transporta- 
tion for  life  or  not  less  than  7  ^ears,  or  imprisonment,  with 
or  without  hard  labour,  for  not  more  than  4  years,  and  whip- 
ping. 7  ^  8  G.  4,  c.  29,  s.  17.  Indictment,  1  Arch.  P.  A, 
332.  Evidence,  1^.333.  Stealing  from  any  duck,  wharf, 
or  quay,  adjacent  to  such  port,  river  or  canal :  felony,  the 
like  punishment.  7  ^  8  G.  4,  c.  29,  t.  17.  Indictment, 
1  Arch.  P.  A.  333.  Evidence,  Id.  334.  Plundering  or 
stealing  any  part  of  a  vessel  in  distress  or  wrecked,  &c.  or 
any  goods,  &c.  belonging  to  it:  felony,  death  ;  or  if  with- 
out cruelty  or  violence,  the  party  may  be  indicted  as  for 
simple  larceny.  7  ^  8  G.  4,  c.  29,  i.  18.  Indictment, 
1  Arch,  P.  A,  335.  Evidence,  336. 
III.  Larceny  by  particular  persons : 

By  tenants  and  lodgers:  Tenant  or  lodger  stealing  any 
chattel  or  fixture  let  to  him  to  be  used  with  the  house  or 
lodging:  felony,  same  punishment  as  simple  larceny.  7^8 
G.  4,  c.  29,  s.  45.  Indictment  may  be  in  the  common  form 
as  for  larceny,  Id, 

By  clerks  and  servants :  Clerk  or  servant  stealing  the  pro- 
perty of  his  roaster  :  felony,  transportation  for  not  more  than 
14  nor  less  than  7  years,  or  imprisonment,  with  or  without 
hard  labour,  for  not  more  than  3  years,  and  whipping.  7  5f 
8  G.  4,  c.  29,  s.  46  ;  see  *'  Emhettlement."  Indictment, 
1  Arch.  P.  A.  407.  Evidence,  Id.  408. 
Lead.     See  **  Larceny," 

Letter,  threatening  to  kill  or  murder,  or  to  burn  or  to  destroy 
houses,  outhouses,  barns,  stacks  of  corn  or  grain,  hay  or 
straw,  sending  or  delivering :  felony,  transportation  tor  life 
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at  not  less  than  7  yean,  or  imprisonment,  with  or  without 
hard  labour,  for  not  more  than  7  years.  4  G.  4,  c.  54j  s.  3  ; 
see  1  Arch.  P.  A,  105  n.  Indictment,  1  Arch.  P.  A.  105. 
Evidence,  I<i.  Sending  or  delivering  a  letter  demanding 
money,  &c.  with  menaces  and  without  reasonable  or  pro- 
bable cause :  felony,  transportation  for  life  or  not  less  than 
7  years,  or  imprisonment,  with  or  without  hard  labour,  for 
not  more  than  4  years,  and  whipping;.  7  ^  8  G.  4,  c.  29,  t.  8. 
Indictment,  1  Arch.  P.  A.  300.  Evidence,  Id.  Sending  or 
delivering  a  letter  or  writing  accusing  or  threatening  to  ac- 
cuse the  party  of  certain  crimes,  with  intent  to  extort  money 
from  him  :  fiiony,  the  like  pui^ment.  7  ^  8  G.  4,  c.  29, 
i.  8.  Indictment,  1  Arch,  P.  A.  302.  Evidence.  Id.  303. 
See  "  Accusing." 

Lewdness,  open  and  notorious.    See  "  Indecency." 

Libel :  blasphemous  libel :  mitdemeanor,  fine  or  imprisonment, 
or  both.  See  60  G.  3^  1  G.  4.  c.  8,  s.  4;  11  G.44  1 
W.  4,  c.  73,  «.  1 ;  9  ^  10  W.  3,  c.  32,  «.  1 ;  3  Bum,  D. 
^  FF.  79 ;  R.  v.  CarliU,  3  J3.  ^  Aid.  161 ;  R.  v.  Wad- 
dington,  1  fi.  ^  C.  26.  Seditious  libel :  miaiemeanor,  fine 
or  imprisonment,  or  both.  See  60  G.  3  ^  1  G.  4,  c.  8 ; 
1  W.  4,  c.  73,  «.  1 ;  R.  v.  Burdett,  4  B.  ^  Aid.  314.  Libel 
on  an  individual :  misdemeanor,  fine  or  imprisonment,  or 
both.  7 

Licence  for  marriage,  forging.    See  "  Forgery.*' 

Lighter.     See  "  Larceny." 

Light,  false,  exhibiting,  to  bring  a  ship  into  danger.  See  "  Ma- 
licious  Injuries." 

Lime,  putting  into  fish  ponds,  &c.    See  "  Malicious  Injuries,*' 

linen.    See  "  Larceny,"  **  Malicious  It^furies.** 

Lock.    See  "  Malicious  Injuries." 

Lodgers.    See  '*  Larceny." 

Loom.    See  *'  MaUeious  Injuries.* 
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Maintenance:   misdomeanor,   fine  or  imprisonment,  or  both. 
See  3  Burn,  D.  ^  W.  530. 

Malicious  Injuries : 

Tohmises,  B^c:  Setting  fire  to  a  church,  chapel,  house, 
&c.  see  "  Burning."  Persons,  riotously  assembled,  un- 
lawfully and  with  force  pulling  down  or  beginning  to  pull 
down  or  destroy  any  church,  chapel,  house,  outhouse,  &c. : 
felony,  death.  7  ^8  G.  4,  c.30,  s.  8.  Indictment,  2  Arch. 
P.  A.  16^  Evidence,  Id.  17. 

To  manufactures  and  machinery:  Setting  fire  to  any 
building  or  erection  used  in  carrying  on  any  branch  of  trade 
or  manufacture :  felony,  death.   **  ^  8  G.  4,  c.  30,  s.  2. 
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Indictment,  2  Arch,  P.  A.  2.  Evidence,  Id,    Persons  riot- 
ously assembled,  beginning  to  pull  down  or  demolish  any 
building  or  machinery  usea  in  any  branch  of  trade  or  ma- 
nufacture,  or  any  steam  engine  used  to  carry  on  the  busi- 
ness of  amine,  &c.:  felony,  death.  7^8  G.  4yC. 30»s.  8. 
Indictment,  2  Arch*  r.  A.  16.  Evidence,  Jd.  17.     Mali- 
ciously cutting,  breaking  or  destroying,  or  damaging  with 
intent  to  destroy  or  render  useless,  any  articles  of  silk, 
woollen,  linen  or  cotton,  or  any  frame-work  knitted  |Hece, 
stocking,  hose  or  lace,  in  any  loom  or  frame,  or  in  any 
stage  of  manufacture,  &c. :  felony,  transportation  for  lite 
or  not  less  than  7  years,  or  imprisonment,  with  or  without 
hard  labour,  for  not  more  than  4  years,  and  whipping.  7^8 
G.  4.  c,  30,  8. 3.    Indictment,  2  Arch.  P.  A,  7.  Evidence, 
Id,  Maliciously  cutting,  breaking,  or  destroying,  or  damag- 
ing with  intent  to  destroy  or  render  useless,  any  warp  or 
shute  of  silk,  woUen,  linen,  or  cotton ;  or  any  loom,  engine, 
machine,  &c.,  for  spinning,  weaving  or  otherwise  manu- 
facturing the  same  :  felony,  same  punishment.    7^8  G.  4, 
c,  30,  8,  6.     Indictment,  2  Arch,  P.  A,  8.  Evidence,  Id, 
Forcibly  entering  a  building,  &c.,  with  intent  to  commit 
either  of  the  two  last-mentioned  offences :  felony,  same 
punishment.    7  ^  8  G.  4,  c.  30,  i .  3.     Indictment,  2  Arch, 
P,A,9.   Evidence,  Id.    Maliciously  cutting,  breaking  or 
destroying,  or  damaging  with  intent  to  destroy  or  render 
useless,  any  machine  or  engine  employed  in  any  other 
manufacture :  felony,  transportation  for  seven  years,  or  im- 
prisonment, with  or  without  hard  labour,  for  not  more  than 
two  years.     7  ^  8  G.  4,  c.  30,  s,  4.     Indictment,  2  Arch, 
P,  A.  10.  Evidence,  Id, 

To  agriculture,  &^c  :  Maliciously  setting  fire  to  any  hop- 
oast,  barn  or  granary  :/e/ori3/,  death.  7  ^  8  G.  4,  c.  30,  s. 
2.  See  "  Burning.**  Maliciously  setting  fire  to  any  stack 
of  corn,  grain,  pulse,  straw,  hay,  or  wood :  felony,  death, 
7  ^  8  G.  4,  c.  30,  8.  17.  Indictment,  2  Arch.  P.  A,  38. 
Evidence,  Id,  Maliciously  setting  fire  to  any  crop  of  corn, 
grain  or  pulse,  or  to  any  wood,  coppice  or  plantation,  or  to 
any  heath,  gorze,  furze,  or  fern  :  felony,  transportation  for 
seven  years,  or  imprisonment,  with  or  without  hard  labour, 
for  not  more  than  two  years,  and  whipping.  7  ^  8  G.  4, 
r.30,«.  17.  Indictment, 2  Arch,  P.  A.  39.  Evidence,  Id, 
Maliciously  cutting  or  destroying  hop  binds:  felony,  trans- 
portation for  life  or  not  less  than  seven  years,  or  imprison- 
ment, with  or  without  hard  labour,  for  not  more  than  four 
years,  and  whipping.  7  ^  8  G.  4,  c.  30,  s.  18.  Indictment,  2 
Arch.  P.  A.  40.  Evidence,  Id,  Maliciously  cutting,  break- 
ing, barking,  rooting  up,  or  otherwise  destroying  or  damag- 
ing, any  tree,  sapling,  shrub  or  underwood,  growing  in  any 
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park,  garden,  pleasure  ground,  &c. :  if  the  amount  of  in- 
jury exceed  £1,  felony,  transportation  for  seven  years,  or 
imprisonment  for  not  more  than  two  years,  and  whipping. 
7  ^  8  G.  4,  c.  30,  s.  19.  Indictment,  2  Arch.  F,  A.  42. 
Evidence,  Id,  The  like  ofience,  if  the  tree  &c.  be  growing  else- 
wheie,  and  the  amount  of  injuiy  exceed  £5 :  felony,  same 
punishment  7  ^  8  G.  4,  c.  30,  s.  19.  Indictment,  2 
Arch.  P.  C.  43.  Evidence,  Id.  The  like,  for  a  thiid 
offence,  where  the  amount  of  injnr^  shall  be  Is.  at  least : 
felony,  same  punishment  7  ^  8  G.  4,  c.  30,  s.  20.  In- 
dictment, 2  Arch.  P.  A.  46.  Evidence,  Id.  47.  Maliciously 
destroyiog,  or  damaging  with  intent  to  destroy,  any  plant, 
root,  ^it,  or  vegetable  production,  growing  in  any  garden, 
orchard,  nurseiy  ground,  hothouse,  greenhouse,  or  conserva- 
tory, second  offence :  felony,  same  punishment.  7  (^  8  G. 
4,  c.  30,  f.  21.  Indictment,  2  Arch.  P.  A.  49.  Evidence, 
Id.  50.  Maliciously  cutting,  breaking  or  destroying,  or 
damaging  with  intent  to  destroy  or  render  aseless«  any 
threshing  machine  :  felony,  transportation  for  seven  years, 
or  imprisonment,  with  or  without  hard  labour,  for  not  more 
than  two  years.  7  ^  8  G.  4,  c.  30,  s.  4.  Indictment,  2 
4rch.  P.  A.  10.    Evidence,  Id. 

To  mines  :  Maliciously  setting  fire  to  a  mine  of  coal  or 
cannel  coal : /e^nt/,  death.  7  ^  8  G.  4,  c.  30,  s.  50.  In- 
dictment, 2  Arch.  P.  A.  12.  Evidence,  Id.  Maliciously 
causing  water  to  be  conveyed  into  a  mine,  with  intent  to 
damage  it  or  hinder  the  working  of  it :  felony,  transporta- 
tion for  seven  years,  or  imprisonment,  with  or  without  hard 
labour*  for  not  more  than  two  years.  7^8  G.  4,  c.  30.  s.  6. 
Indictment,  2  Arch.  P.  A,  13.  Evidence,  Id.  Maliciously 
pulling  down,  filling  up  or  obstructing  any  airway,  water- 
way, drain,  pit,  level  or  shaft,  belonging  to  a  mine,  with 
like  intent:  felony,  same  punishment.  7  ^  8  G.  4,  c.  30,  s.  6, 
Indictment,  2  Arch.  P.  A,  14.  Evidence,  Id.  Maliciously 
pulling  down  or  destroying,  or  damaging  with  intent  to  de- 
stroy or  render  useless,  any  steam  engine  or  other  engine 
for  sinking,  draining  or  working  a  mine,  or  any  staith, 
building  or  erection  used  in  the  business  of  a  mine,  or  any 
bridge,  waggonway,  or  trunk  for  conveying  minerals  from  a 
mine  :  felony,  same  punishment.  7  ^  8  G.  4,  c.  30,  s.  7. 
Indictment,  2  Arch.  P.  A.  15.  Evidence,  Id.  .  Persons, 
riotously  assembled,  beginning  forcibly  to  demolish  any 
such  engine,  staith,  &c. :  felony,  death.  7  ^  8  G.  4,  c.  30, 
i,  8.     Indictment,  2  Arch.  P.  A.  16.    Evidence,  Id.  17. 

To  mills:  Maliciously  setting  fire  to  a  mill : /e/on v. 
death.  7  ^  8  G.  4,  c.  30,  5.  2.  See  '*  Burning."  Persons, 
riotously  assembled,  beginning  forcibly  to  demolish  a  mill  t 
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felonjf,  d«ath.  7ifBG.4,e,  30,  f.  8.  lodictmeiit,  2  Arch. 
P.  A,  16.  Evidence,  Id.  17.  Maliciously  breakiug  dows 
or  destroying  the  dam  of  a  mill-pond  :  mudcmeaRor,  trans- 
portation for  seven  years,  or  imprisonment,  with  or  with- 
out hard  labour,  for  not  more  than  two  years,  and  whipping. 
7  ^  8  G.  4,  e.  30,  s.  15.  Indictment,  2  Arch.  P.  A.  3Sw 
Evidence,  Id. 

7(9  rivers,  canals.  Sfc» :  Maliciously  breaking  or  cutting^ 
down  any  sea  baiK  or  sea  wall,  or  the  bank  of  any  river, 
canal,  or  marsh,  whereby  lands  are  overfowed  or  in  danger 
of  being  so  :  fcUmy,  transportation  for  life  or  not  less  than 
seven  years,  or  imprisonment,  with  or  without  hard  labour, 
for  not  more  than  fonr  years,  and  whipping.  7  ^  8  G.  4, 
e.  30,  s.  12.  Indictment,  2  Artk.  P.  A,  28.  Evidence,  Id. 
Maliciously  throwing  down,  levelling  or  destroying  any 
lock,  sluice,  floodgate,  &c.  on  any  navigable  river  or  canal : 
fiUmy,  same  punishment.  7  ^  8  G.  4,  e.  30,  s.  12.  In- 
dictment, 2  ilrc&.  P.  it.  28.  Evidence,  Jrf.  29.  Maliciously 
dravring  up  or  removing  piles,  chalk  or  materials  for  securing 
a  sea  bank  &c.  or  the  bank  of  any  river,  canal  or  marsh  : 
ftlomf,  transportation  for  seven  years,  or  imprisonment,  with 
or  without  hard  labour,  for  not  more  than  two  years,  and 
whipping.  7  ^  8  G.  4,  c.  30,  s.  12.  Indictment,  2  Arch. 
P.  A.  29.  Evidence,  Id.  Maliciously  drawing  up  or  open- 
ing any  floodgate  or  doing  other  injury  to  a  navigable  river 
or  canal,  with  intent  to  hinder  the  navigation  :  felony,  same 
punishment.  7  ^  8  G.  4, «.  30,  s.  12.  Indictment,  2  Arch. 
P.  A.  29.    Evidence,  Id,  30. 

To  bridges:  Maliciously  pulling  down  or  destroying  a 
bridge  :  felony,  transportation  for  life  or  not  less  than  seven 
years,  or  imprisonment,  with  or  without  hard  labour,  for  not 
more  than  four  years,  and  whipping.  7  j>  8  G.  4,  c.  30,  s.  13. 
Indictment, 2  Arch.  P.A.Zl,  Evidence.  Id.  Maliciously 
doing  any  injury  to  it,  with  intent  to  render  it  dangerous  or 
impassable :  felony,  same  punishment.  7  ^  8  G.  4,  c.  30, 
s.  13.    Indictment,  2  ArcK  P.  A.  31.    Evidence,  Id.  32. 

To  turnpike  gates,  ^c. :  Maliciously  throwing  down  or 
destroying  any  turnpike  gate,  or  any  chain,  rail  or  post  be- 
longing thereto,  or  any  building,  weighing  engine,  &c. : 
misdemeanor,  punishment  accordingly.  7  ^  8  G.  4.  c.  30, 
s.  14.    Indictment,  2  Arch.  P.  A.  32.    Evidence,  Id.  33. 

To  animals :  Maliciously  killing,  wounding  or  maiming 
cattle :  felony,  transportation  for  life  or  not  less  than  seven 
years,  or  imprisonment,  with  or  without  hard  labour,  for  not 
more  than  four  years,  and  whipping.  7  5f  8  G.  4,  c.  30, 
s.  16.  Indictment,  2  Areh.  P.  A.  36.  Evidence,  Id.  Ma- 
lidonsly  breakinp^  down  or  destroying  the  dam  of  a  fish- 
pond, &c.,  with  intent  to  take  or  destroy  the  fish,  or  so  as 
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thereby  to  cause  the  loss  or  destruction  of  any  fish  :  misde' 
meaner,  transportation  for  seven  years,  or  imprisonment, 
with  or  without  hard  labour,  for  not  more  than  two  years. 
7  ^  8  G.  4,  c.  30.  i.  15.  Indictment,  2  Arch,  P.  A.  34. 
Evidence,  Id*  Maliciously  putdng  lime  or  other  noxious 
material  in  any  such  pond,  &c  with  intent  to  destroy  the 
fish  :  mudemeanor,  same  punidmient.  7  ^  8  G.  4,  c.  30, 
1.  15.     Indictment,  2  Arai.  P.  A.  34.    Evidence,  Id,  36. 

To  ships,  ^c. :  Maliciously  setting  fire  to  or  otherwise  de- 
stroying a  ship  or  vessel :  Jelony,  death.  7  4r  8  G.  4,  c.  30, 
s.  9.  Indictment,  2  Arch.  P.  A.  19.  Evidence,  Id,  Ma- 
liciously setting  fire  to,  casting  away,  or  otherwise  destroying 
a  ship  or  vessel,  with  intent  to  prejudice  the  owner  of  the 
ship  or  goods,  or  the  underwriters :  felony,  death.  7^8 
0. 4,  c,  30,  <.  9.  Indictment,  2  Ardi,  P.  il. 20.  Evidence, 
Id,  21,  Maliciously  damaging  a  ship  or  vessel,  otherwise 
than  by  fire,  with  intent  to  destroy  it  or  render  it  useless  : 
ftUmy,  transportation  for  seven  years,  or  imprisonment,  with 
or  without  hard  labour,  for  not  more  than  two  years,  and 
whipping.  7  4  8  G.  4,  c.  30,  j.  10.  Indictment,  2  Arch, 
P.  A,  22.  Evidence,  Id.  23.  Exhibiting  a  false  light  or 
signal,  with  intent  to  bring  a  ship  or  vessel  into  danger : 
fstony,  death.  7  ^  8  G.  4,  c  30,  <.  11.  Indictment,  2 
Arch,  P.  A,  23.  Evidence,  Id,  24.  Maliciously  doing  any 
thing  tending  to  the  immediate  loss  or  destruction  of  a  ship 
or  vessel  in dutress :  felony,  death.  7  ^SG.  4,c, 30,  s.  1 1 . 
Indictment,  2  Arch,  P.  A,  24.  Evidence,  Id,  25.  Ma- 
liciously destroying  any  part  of  a  ship  in  distress  or  strand- 
ed, &c.,  or  any  goods  belonging  to  it :  felony,  death.  7^8 
G.  4,  c,  30,  <.  1 1 .  Indictment,  2  Arch.  P.  A.  25.  Evidence, 
Id  •  Forcibly  preventing  or  impeding  a  person  endeavouring 
to  save  his  lite  from  such  ship  or  vessel :  felony,  death. 
7  ^  8  G.  4.  e,  30,  «.  11.  Indictment,  2  Arch.  P.  A.  26. 
Evidence,  Id. 

Malthouse.    See  "  Burning,"  "  Malicious  Injuries.*' 

Manslaughter.    See  *'  Murder," 

Manufacture.     See  **  Larceny,"  **  Malicious  Injuries," 

Marriage  Licence  and  Register.    See  **  Forgery,** 

Mayhem.    See  "  Murder." 

Merchant.    See  "  Agent." 

Mill.     See  *'  Malieiotu  Ir^uries," 

Millpond.    See  "  Maliciout  Injuries." 

Mine.    See  **  Larceny/*  **  Malidous  Injuries," 

Miscarriage.    See  "  Abortion" 

Misfortune,  homicide  by.    See  *'  Murder." 

Misprision  of  felony :  fine  or  imprisonment^  or  both.    See  3 
Burn,  D.  Sf  W,  216. 
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Misprision  of  treason :  imprisonment  for  life,  forfeitnre  of  goods, 
and  forfeiture  of  the  profits  of  land  during  life.    3  Imu  36. 

Money.    See  "  Coin:* 

Mundick.     See  "  Laretny:'  title  "  Land,** 

Murder,  Manslaughter,  and  attempts  to  Murder : 

Murder :  yir/o»i/,  death.  9  G.  4,  c.  31,  f.  3.  And  the 
same,  as  to  accessories  before  the  fact ;  but  accessories  after 
the  fact  to  be  transported  for  life,  or  imprisoned,  with  or 
without  hard  labour,  for  not  more  than  four  years.  Id, 
Indictment  for  marder,  by  shooting,  2  Arch.  P.  A.  89. 
Evidence,  Id,  90.  Indictment  for  murder,  by  stabbing,  Id, 
98.  Indictment  against  a  man  for  murdering  his  wife 
with  a  poker.  Id,  99.  Indictment  for  murder,  by  casting  a 
stone,  Id,  100.  Indictment  for  murder,  by  riding  over  a 
person  with  a  horse.  Id,  101.  Indictment  for  murder  at 
sea,  by  striking  with  a  bucket.  Id.  101.  Indictment  for 
murder,  by  boxing.  Jet.  102.  Indictment  for  murder,  by 
striking,  kicking  and  casting  on  the  ground,  where  the 
strokes  were  given  in  one  county,  and  the  party  died  in 
another,  Id,  104.  Indictment  for  murder,  as  well  by  strik- 
ing with  a  stick,  as  by  choking,  squeezmg,  pressing  &c. 
Id,  105.  Indictment  for  murder,  by  strangling,  Td.  106. 
Indictment  against  a  woman  for  drowning  her  child,  Id, 
107.  Indictment  for  murder,  by  placing  poison  so  as  to  be 
mistaken  for  medicine.  Id,  108.  Indictment  for  murder  by 
starving.  Id,  109. 

Manslaughter :  felony,  transportation  for  life  or  not  less 
than  seven  years,  or  imprisonment,  with  or  without  hard 
labour,  for  not  more  than  four  years,  or  fine.  9  G.  4,  c,  31, 
s,  9.  Indictment,  2  Arch,  P.  A,  110.  Evidence,  Id,  III. 
Homicide  by  misfortune,  or  in  self-defence,  or  in  any 
other  manner  not  felonious :  no  punishment  or  forfeiture. 
9G.  4,c.  31, 1. 10. 

Attempts  to  murder:  maliciously  administering  or  at- 
tempting to  administer  poison  or  other  destructive  thing, 
with  intent  to  murder  :  febni/,  death.  9  G.  4,  c.  31,  $,  II. 
Indictment,  2  Arch,  P.  A,  115.  Evidence,  Id.  116.  At- 
tempting to  drown,  suffocate  or  strangle,  with  the  like  in- 
tent '.felony,  death.  9  G.  4,  c.  31,  5.  11.  Indictments, 
2  Arch,  P.  A.  117,  118,  119.  Evidence,  Id,  118,  119. 
Maliciously  shooting  at  a  person,  with  the  like  intent: 
felony y  death.  9  G.  4,  c.  31,  s,  11.  Indictment,  2  Arch, 
P.  A.  119.  Evidence,  Id,  120.  Attempting  to  shoot,  by 
drawing  a  trigger  or  otherwise,  with  the  like  intent :  felony, 
death.  9  G.  4,  c.  31,  s,  11.  Indictment,  2  Arch,  P.  A,  120. 
Evidence,  Id.  121.  Stabbing,  cutting  or  wounding,  with  the 
like  intent:  felony,  death.  9  G.  4,  c.  31,  s.  11.  Indict- 
ment, 2  Arch,  P.  A,  121.  Evidence,  Id,  122. 
Maliciously  shooting,  with  intent  to  maim,  disfigure  or 
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disable  a  person,  or  to  do  him  some  grievous  bodily  harm ; 
or  with  intent  to  resist  or  prevent  apprehension  or  detainer 
for  an  offence :  felony,  death.  9  G.  4,  c.  31,  <.  12.  In- 
dictment, 2  Arch,  P.  A.  123.  Evidence,  Id,  125.  Attempt* 
ing  to  shoot,  by  drawing  a  trigger  or  otherwise,  with  the 
like  intent:  felony,  death.  9  G.  4,  c.  31,  i.  12.  Indict- 
ment, 2  Arch,  P,  A.  136.  Evidence,  Id.  137.  Maliciously 
stabbing,  cutting  or  wounding,  with  the  like  intent :  felony, 
death.  9  G.  4,  c.  31,  s,  12.  Indictment,  2  Arch.  P.  A. 
137.  Evidence,  Id, 
Mutiny,  inciting  to :  felony,  death.  37  G.  3,  c.  70.  See  R.  v. 
Fuller,  1  Bos.  5f  P.  180. 

N. 

Naval  stores,  having  in  possession,  with  the  king's  mark,  with- 
out  authority :  Fine  £200,  9  8^\0W,  3,  c,  41,  f.  2,  and 
whipping  or  imprisonment,  39  ^  40  G.  3,  c,  89,  i.  2 ;  but 
the  judge  may  mitigate  the  fine.  Id.  Second  offence,  trans- 
portation for  fourteen  years.  Id.  s,  5. 

Navigable  river.     See  "  Larceny,'*  "  Malieunu  Injuries," 

Note.     See  **  Forgery,''  "  Larceny." 

Nuisance :  misdemeanor,  fine  or  imprisonment,  or  both,  and  the 
nuisance  may  be  abated.  See  3  Bum,  D.  8^  W,  567,  &c. ; 
and  see  ante,  "  Disorderly  House,"  *'  Highway,"  As  to 
nuisances  by  steam  engines,  <ee  1  ^  2  G.  4,  c,  41. 

O. 

Oath,  unlawful,  administering :  felony,  transportation  for  seven 
years.    37  G.  3,  c.  123,  <.  1. 

Obliterating  records.     See  "  Larceny," 

Obscene  books  or  prints,  selling  &c. :  misdemeanor,  fine  or  im- 
prisonment, or  both.  See  R,  v.  Curl,  2  Str,  788 ;  H.  v. 
Wilkes,  4  Burr,  2527. 2574. 

Obtaining  money  &c.  by  false  pretences.   See  "  False  Pretences." 

Office,  refusing  to  execute :  misdemeanor,  fine  or  imprisonment, 
or  both.    Indictment,  post.    Evidence,  post. 

Officer,  assaulting.     See  "  Assault." 

Orchard,  robbing  &c.  See  **  Larceny."  And  see  "  Malicious 
Injuries." 

Order  for  payment  of  money  or  delivery  of  goods.  See  *  *  Forgery," 
"  Larceny," 

Order  of  justices,  disobeying :  misdemeanofr,  fine  or  imprison- 
ment, or  both.    Indictment,  post.    Evidence,  post. 

Ore.     See  •*  Larceny." 

Outhouse.    See  "  Burglary,"  **  Burning," 

Oysters. ,  See  "  Larceny," 

P.     . 

Parliament,  elections  for  members  of,  voters  giving  false  answers 
to  the  questions  put  to  them  by  the  returning  officer  or  his 
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deputy :  mUdemeanor,  and  panUhable  accordingly.  2  IF  4, 
c.45,f.58.  indictment, 2 ilrch. P. ii. 476.  Evidence, J(i. 477. 

Peace  officer,  assaulting.    See  "  AtsauU,** 

Peijury  at  common  law :  misdmManor,  fine  or  imprisonment, 
(without  or  without  hard  labour,  3  Geo.  4.  c.  114,)  6rboth, 
and  pillory.  Indictment,  4  Wentwarth,  230,  300.  See  23 
Geo,  2,  c.  11.  Subornation  of  perjury:  misdmeanor, 
same  punishment.  Indictment,  4  FTetit.  234,  250.  Per- 
jury on  Stat.  5  Eliz.  c.  9  :  fine  £20,  and  imprisonment  for 
six  months,  (with  or  without  hard  Isbour,  3  G.  4,  c.  114,) 
or  if  he  have  not  goods  to  the  value  of  £20,  then  the  pil- 
lory. 6  EL  c.  9,  s.  6,  7.  Subornation  on  stat.  5  El.  c.  9  : 
fine  £40 ;  or  if  he  have  not  goods  to  the  value  of  £40,  im- 
prisonment (with  or  without  hard  labour,  3  G.  4,  c.  114,^ 
for  half  a  year,  and  pillory.    5  EUi.  c,  9,  s.  3,  4. 

Person,  stealing  from  the.     See  **  Larceny." 

Personating  any  officer,  soldier,  seaman  or  marine,  entitled  to 
wages,  pay,  pension,  prize-money  or  allowance  for  service 
in  the  army  or  navy,  or  Uje  executor,  &c.  of  such  :  felony, 
transportation  for  life  or  not  less  than  seven  years,  or  im- 
prisonment, with  or  without  hard  labour, for  not  more  than 
seven  years.  6  G.  4,  c.  107,  «.  5.  and  see  4  G.  4,  c.  46, 
«.  1.  Indictments,  1  Arch.  P.  A.  164,  167.  Evidence, 
Id.  165, 168. 

Personating  bail :  Acknowledging  a  recognizance  of  bail,  in  the 
name  of  another  not  privy  or  consenting  to  it :  felony, 
transportation  for  life  or  not  less  than  seven  years,  or  im- 
prisonment for  not  more  than  four  nor  less  than  two  years. 
11  G.  4  ^  1  PT.  4,  c.  66, 1. 11.  Indictment,  2  Arch.  P.  A. 
276.    Evidence,  Id.  277. 

Personating  a  proprietor  of  stock,  &c.    See  "  Forgery.** 

Piles  for  securmg  canal  or  river  banks,  destroying,  &c.  See 
"  MalicUmt  Injuries" 

Piracy,  death.  28  H.  8,  c.  15,  s.  3.  Piracy,  robbery,  or  any 
other  act  of  hostility  by  subjects  of  the  King  against  others 
of  his  subjects,  under  colour  of  a  commission  from  the 
King's  enemies,  declared  to  be  piracy  and  felony,  and  pu- 
nishable with  death.  11  ^  12  PT.  3,  c.  7,  s.  8.  18  G.  2, 
c.  30,  s.  1.  Forcibly  boarding  a  ship  or  vessel,  and  throw- 
ing overboard  or  destroying  goods  belonging  to  it :  piracy, 
death.  8  G.  l,c.  24,  s,  1.  Master  or  seamen  of  a  ship 
turning  pirates,  and  running  away  with  the  ship,  or  any 
boat,  goods,  &c.;  or  yielding  them  up  voluntarily  to  a 
pirate ;  or  inciting  a  master  or  seamen  to  turn  pirate,  or  to 
go  over  to  pirates ;  or  laying  violent  hands  on  his  com- 
mander, to  prevent  him  from  defending  his  ship  or  goods ; 
or  confining  the  master;  or  endeavouring  to  make  a  revolt 
in  the  ship:  piracy,  death.  11  ^  12  W.  3,  c.  7.  s.  9. 
Accessories  to  piracy,  before  or  after  the  fact:  death.    11 


List  of  FelameSf  ^c.  Ill 

Sfl2W.S,e.  7,  i.  10.  Trading  with  pirates,  or  fvmisbiDg 
them  with  proviaions,  ammanition,  £cc.,  or  fitting  out  a 
ship  for  that  purpose :  piruey,  death.  8  G.  1,  c.  24,  j.  1. 
Sm  alto  22  Sf  23  C.  2,  c.  11. 

Plantation.    See  "  Burning." 

Plants.    See  '*  Larceny"  '<  Malieumt  Injurin:' 

Pledging  goods  by  a  factor.    See  "  Agent" 

Plandering  wreck.    See  "  Larceny"  *'  MaUeioui  Iiguriet" 

Poaching.    See  "  Game." 

Poison.    See  "  Murder." 

Polygamy.    See  "  Bigamy" 

Pond.    See  "  Malieiout  Injuries." 

Post-office,  senrants  of.    See  "  Embetdemmt." 

Prison.     See  '<  Breach  of  Primm." 

Privy  seal.    See  '•  Forgery." 

Promissory  note.    See  "  Forgery,**  **  Larceny." 

Provoking  to  fight.    See  "  ChaUenge.*' 

Pablic  worship  of  Catholics  or  Dissenters,  disturbing :  misde- 
meanor, fine  £40.  31  G.  3,  c.  33,  s.  10.  52  G.  3,  c.  155, 
1. 12. 

Pulse,  setting  fire  to  a  stack  of.    See  "  Burning." 

Q. 

Quarantine  certificate,  forgery :  felony,  6  G.  4,  c.  78,  i.  25, 
transportation  for  seven  years,  or  imprisonment,  with  or 
without  hard  labour,  for  not  more  than  two  years,  and 
whipping.  7  ^  8  G.  4,  c.  28,  s.  8.  See  1  Arch.  P.  A. 
185  n. 

Quay,  stealing  from.    See  "  Larceny." 

R. 

Rape:  felony,  death.  9  G.  4,  c.  31,  s.  16.  Indictment,  2 
Arch.  P.  A,  150.  Evidence,  Id.  See  "  Carnally  knowing," 
&c.  Assault  with  intent  to  commit  a  rape :  misdemeanor, 
imprisonment,  with  or  without  hard  labour,  for  not  more  than 
two  years,  and  fine,  and  sureties  for  the  peace.  9  G.  4, 
c.  31,  s.  25.  Indictment,  2  Arch,  P.  A.  169.  Evidence, 
Id.  169. 

Receipt.    See  "  Forgery."* 

Receiving  stolen  goods,  knowing  them  to  have  been  stolen : 

felony,  transportation  for  not  more  than  fourteen  nor  less 

than  seven  years,  or  imprisonment,  with  or  without  hard 

labour,  for  not  more  than  three  years,  and  whipping.  7^8 

G.  4,  c.  29,  s.  54.    Indictments,  post.    Evidence,  pest. 

Receiving  or  harbouring  a  stolen  child,  knowing  it  to  hare  been 
stolen :  felony,  transportation  for  seven  years,  or  imprison- 
ment, with  or  without  hard  labour,  for  not  more  than  two 
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yean,  and  whipping.    9  G.  4,  e.  31,  i.  21.    Indictment, 
2  Arch,  P.  A.  159.    Evidence,  Id.  160. 

Recognizance  of  bail.    See  "  Penonating  Bail,* 

RecoM,  stealing,  &c.    See  "Larceny*' 

Recovery.     See  **  Fine,**  "  Forgery,* 

Register  of  baptism,  marriage  or  burial.    See  "  Forgery,* 

Regrating :  nutdemeanor,  fine  or  imprisonment,  or  both.  See  3 
Bam,  D.  ^  W.  247. 

Rescue :  before  the  party  rescued  is  tried,  the  rescuer  may  be 
indicted  as  for  a  misdemeanor,  and  punished  with  fine  or 
imprisonment,  or  both  :  after  the  party  rescued  is  tried, 
if  he  be  acquitted,  still  the  rescuer  may  be  indicted  as  for  a 
misdemeanor ;  1  Hal.  598,  699 ;  but  if  convicted,  then  if 
convicted  of  felony,  the  rescuer  may  be  indicted  for  felony, 
Hal.  Sum,  116,  and  transported  for  seven  years,  or  impri- 
soned, with  or  without  hard  labour,  for  not  less  than  one 
nor  more  than  three  years.  1  ^  2  G.  4,  c.  88.  Indictment, 
1  Areh.  P.  A,  73.  Evidence,  Id.  74.  If  convicted  of  high 
treason,  the  rescuer  may  be  indicted  for  high  treason ;  or  if 
convicted  of  a  misdemeanor,  the  rescuer  may  be  indicted 
for  a  misdemeanor.  Hal,  Swn.  116.  RescuiDg  a  person 
committed  to  prison  for  or  convicted  of  murder,  or  rescuing 
a  person  convicted  of  murder  going  to  or  during  execution  : 
felony,  death.   25  G.  2,  c.  37,  s.  9. 

Reseuing^  convicts  from  the  superintendant,  sheriff  or  gaoler, 
removing  them  :  punishable  in  the  same  manner  as  if  the 
convict  were  in  pnson.  5  G.  4,  c.  84,  t,  22.  Indictment, 
1  Arch,  P.  A.  156.    Evidence,  Id.  157. 

Rescuing  goods  distrained,  with  force,  or  rescuing  a  distress  by 
breaking  the  pound :  misdemeanor,  fine  or  imprisonment, 
or  both.     See  3  Bum,  D.  8f  W.  729,  730. 

Returning  from  transportation.    See  **  Trantportation" 

Revenue  ofiicers.    See  "  Assault,** 

Reward,  taking,  under  pretence  or  on  account  of  helping  to 
stolen  goods :  felony,  transportation  for  life,  or  not  less  than 
seven  years,  or  imprisonment  for  not  more  than  four  years, 
and  whipping.  7  ^  8  G.  4,  c.  29,  s.  58.  Indictment,  1 
Areh.  P.  A.  439.    Evidence,  Id. 

Riot :  misdemeanor,  fine  or  imprisonment,  (with  or  without  hard 
labour,  3  G.  4,  c.  114,)  or  both.  Indictment,  post.  Evi- 
dence, posr. 

Rilrters  remaining  assembled  one  hour  after  proclamation  :  fe- 
'  lony,  death.    1  G.  1,  st.  2,  c.  5,  s.  1.    Opposing  the 
making  of  such  proclamation  :  felony,  death.    Id.  s.  5. 

Riotously  beginning  to  demolish  any  church,  chapel,  house, 
warehouse,  mauthouse,  granary,  building  used  in  carrying 
on  any  trade  or  manufacture,  steam  or  other  engine  for 
mines,  staith,  waggonway,  &c. :  felony,  death.     7^8 
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G.  A,  e,  30,  t,  8.  Indictment,  2  Arch.  P.  A.  16.  Evi- 
dence, id.  17. 

River.    See  "  Larceny,**  **  Malicious  Injuries.*' 

Robbery.  See  '*  Larceny."  Assault  with  intent  to  rob ;  tee 
'•  Larceny." 

Roots.    See  "  Larceny/'  "  Maiicious  Injuries." 


S. 


Sacrilege.    See  "  Burglary.* 

Sapling.     See  '*  Larceny,'*  "  Malieicus  Injuries." 

Saving  bank.    See  *'  Larceny." 

Sea  bank.    See  *'  Malicious  Injuries.'* 

Seal.     See  "  Forgery.** 

Seaman :  seducing  him  or  inciting  him  to  mutiny,  when  in  the 
King's  service:  felony,  death.  37  G.  3,  c.  70.  Master 
of  merchant  ship,  when  abroad,  forcing  a  seaman  on  shore, 
leaving  him  abroad,  or  refusing  to  bring  him  home :  mt5- 
demeanor,  imprisonment  for  such  time  as  the  Court  shall 
award.  9  G.  4,  e.  31,  s.  30.  Indictment  and  informa* 
tion,  2  Arch.  P.  A.  184,  185.     Evidence,  Id.  185. 

Seamens'  wills  or  powers  of  attoraey.    See  "  Personating." 

Second  or  subsequent  felony :  persons  convicted  of  felony,  af- 
terwards committing  another  felony  not  punishable  with 
death :  transportation  for  life  or  not  less  than  seven  yeai8» 
or  imprisonment  for  not  more  than  four  years,  and  whip- 
ping. 7  ^  8  G.  4,  c.  28,  s.  11.  Indictment,  1  Arch,  P.  A. 
265.   Evidence,  Id. 

Securities  for  money,  stealing.    See  "  Larceny," 

Sedition.    See  <•  Libel." 

Self-defence,  homicide  in.    See  "  Murder," 

Sending  a  challenge.    See  "  Challenge.** 

Servants,  larceny  by.    See  "  Larceny." 

Shaft  of  a  mine.    See  *'  Malicious  h^ries." 

Sheep.     See  **  Larceny,**  **  Malicious  Injuries." 

Ship.     See  "  Larceny*  "  Malicious  Injuries.'' 

Shipwrecked  goods.    See  "  Larceny,"  "  Malicious  Injuries.' 

Shop,  breaking  and  entering;  see  "  Larceny.**  Setting  fire  to; 
see  "  Burning." 

Sien  manual.    See  "  Forgery." 

Silk  goods.    See  "  Larceny,"  "  Malicious  Injuries," 

Sluice.     See  *'  Malicious  Injuries." 

Smuggling :  three  or  more  persons,  armed  with  fire  arms  or 
other  ofiensive  weapons,  assembling,  in  order  to  be  aiding 
in  the  illegal  running  of  prohibited  or  uncustomed  goods, 
or  in  rescuing  such  goods  after  seizure,  or  in  rescumg  or 
preventing  the  apprehension  of  persons  for  felonies  under 
this  act :  felony,  death.     3  ^  4  Ff^.  4,  c.  53,  s.  58.    In- 
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dictment,  2  Areh,  P.  A.  428,  Evidence,  Id.  429.  Three 
or  more  persons,  so  armed,  aiding  as  aforesaid :  felony, 
death.  3^4  W,4,  e,  53,  <.  58.  Indictment,  2  Arch. 
P.  A.  429.  Evidence,  Id.  430.  Being  in  company  with 
four  others,  and  found  with  goods  liable  to  forfeiture  by  the 
revenue  laws :  filany,  transportation  for  seven  years.  3  Sf 
4  W.  4,  e,  53,  i.  60.  Indictment,  2  Arch.  P.  A.  434. 
Evidence,  Id.  Being  in  company  with  one  other,  with 
such  goods,  within  five  miles  of  the  coast,  &c.,  and  being 
armed  or  disguised :  felony,  transportation  for  seven  years. 
3  ^  4  TT.  4,  c.  53,  s.  60.  Indictment,  2  Arch.  P.  A.  435. 
Evidence,  Id.  Maliciously  shooting  at  any  vessel  or  boat 
belonging  to  the  navy  or  revenue,  within  100  leagues  of  the 
coast  :/e(on3f,  death.  3  ^  4  H^.  4,  c.  53,  s.  59.  Indict- 
ment, 2  Arch.  P.  A.  431.  Evidence,  Id.  Maliciously 
shooting  at,  maiming,  or  dangerously  wounding  an  officer 
of  the  army,  navy  or  marines,  on  full  pay,  employed  in  the 
prevention  of  smuggling,  or  any  officer  of  customs  or  excise 
in  the  execution  of  his  duty :  felony,  death.  3  ^  4  PT.  4, 
c.  53,  f.  59.  Indictments,  2  Arch.  P.  A.  432,  433.  Evi- 
dence, Id.  432,  433.  Assaulting  or  obstructing  such  offi- 
cers in  the  execution  of  their  duty :  misdemeanor,  trans- 
portation for  seven  years,  or  imprisonment  and  hard  labour 
for  not  more  than  Uiree  years.  3^4  W.4,e.  53,  s.  61. 
Indictment,  2  Arch.  P.  A.  436.  Evidence,  Id.  See  alto 
2  Arch.  P.  A.  437—439. 

Sodomy:  felony,  death.  9  G.  4,  c.  31,  s.  15.  Indictment,  2 
Arch.  P.  A.  148.  Evidence,!^.  149. 

Soldiers,  seducing,  from  their  allegiance.    See  "  Mutiny," 

Soliciting  a  person  to  commit  a  crime.    See  "  Inciting" 

Spring  guns :  setting  a  spring  gun,  man  trap,  or  other  engine 
calculated  to  destroy  human  life,  with  intent  to  inflict 
grievous  bodily  harm  upon  a  trespasser:  miademeaner, 
7  4  8  G.  4,  c.  18,  s.  1,  and  fee  2, 4.  Indictment,  1  Arch. 
P.  A.  228.    Evidence,  Id.  229. 

Stabbing.    See'* Murder." 

Stable.    See  **  Burning." 

Stack  of  com,  &c.    See  "  Burning" 

Staith.    See  "  Malicious  Injuries." 

Stamps,  foiging  '.felony,  death,  55  G.  3,  e.  184,  s.  7.  Knowingly 
having  false  dies,  &c.  resembling  those  used  by  the  com- 
missioners of  stamps ;  or  knowingly  having  vellum,  &c. 
impressed  with  foreed  stamps ;  or  using  on  parchment  or 
paper  stamps  which  have  been  cut  from  other  parchment,  &c. : 
felony,  transportation  for  life  or  not  less  than  seven  years, 
or  imprisonment  for  not  more  than  four  nor  less  than  two 
years.    3  ^  4  (T.  4,  c.  97,  s.  )2. 

Stealing  Children.    See  "  Child  Stealing." 
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Steam  eDgine.    See  **  Malidoui  InjurieB," 

Stock,  public.    See  "  Agent,"  "  Forgery,"  "  larceny." 

Sums.    See  '<  Embexxling  Naval  Storei" 

Strangling.    See  "  Murder.'* 

Straw.     See  "  Burning:* 

Subornation.    See  "  Perjury, 

Subsequent  felony.    See  "  Second  Felony. 

SufFocadoD.    See  "  Murder." 
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Tenants,  larceny  by.    See  **  Larceny" 

Threats,  obtaining  money  by.    See  '*  Larceny,"  tit,  "Robbery." 

Threatening  letters.    See  *'  Letters." 

Threatening  verbally  to  accuse.    See  "  Accusing:' 

Toll-bouse.     See " Malicious  Injuries" 

Training.   See"Jrms." 

Transportation,  returning  from,  or  convict  being  at  large  before 
the  expiration  of  the  term  for  which  he  was  sentenced  to 
be  transported :  felony,  5  G.  4,  c.  84,  s.  22,  transportation 
for  life,  and  imprisonm^it,  with  or  without  hard  labour,  for 
not  more  than  four  years,  previously  to  transportation.  4  ^ 
5  W.  4,  c.  67.  Indictment,  1  Arch.  P.  A.  155.  Evidence, 
Id.  156.     See «'  Escape,"  "  Aescue." 

Treason,  death,  &c.  Treason  relating  to  the  seals,  sign  manual, 
&c.   See  *«  Forgery." 

Trees.    See  "  Larceny,"  «  Malicious  Injuries: 

Turnpike  gate.    See  "  Malicious  Injuries: 


U. 

Underwood.   See  **  Larceny,"  **  Malicums  Injuries:* 
Unlawful  assembly.    See  **  Assembly." 
Unlawful  oaths.    See  "  Oath:* 
Uttering.    See  "  Coin,"  "  Forgen/.*' 

V. 

Valuable  securities.    See  **  Larceny:* 

Vegetables.    See  "  Larceny,**  "  Malicious  Injuries:* 

W. 

Wad.    See  *'  Larceny,**  tit.  '*  Land.** 

Waggon  way.  See  "  Malicious  Injuries,"  tit,  *'  Mines." 

Warehouse.    See  "  Burglary,**  "  Burning." 

Warren.     See  "  Larceny:*  tit.  "  Animals.** 

Wharf,  stealing  from.    See  "  Larceny." 

Will.    See  "  Forgery:'  "  Larceny." 

Woman.  See  "  Abduction,**  "  Abortion,"**  Concealing:* 

Wood.     See  "  Burning:*  ' 
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Woodwork.    See  "  Larceny*** 

Woollen  goods.    See  •*  Larceny  "  "  Malicious  Injuries" 
Wounding.    See  "  Assault,"  "  Malicious  Injuries,"  "  Murder," 
Wreck.    See  **  Larceny"  **  Malicious  Injuries,' 
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Sbction  3. 

Indxcimentt  generally. 

An  indictment  is  an  accusation  at  the  suit  of  the  crown, 
found  to  be  true  by  the  oaths  of  a  grand  jury.  2  Hawk.  c.  25. 
We  shall  notice  the  law  relating  to  it,  shortly,  under  three  beads: 
the  Commencement,  the  Body  of  the  Indictment,  and  the  Con- 
clusion. 

Tne  Cotntnencetnent. 

The  following  is  the  form  of  the  conunencement  of  an  in- 
dictment :^ 

Middlesex  to  wit :  The  jurors  for  our  Lord  the  King  upon 
their  oath  present,  that  I"  3.  S.  late  of  the  parish  of  B.  in  the 
coun^  aforesaid,  labourer/'  &c.«  statine  the  facts  constituting 
the  onence.  The  county  or  other  place  in  the  margin  must  be 
descriptive  of  the  district  within  which  the  Court  can  exercise 
jurisdiction,  and  within  which  the  ofience  was  committed :  as 
for  instance,  at  the  sessions  for  Middlesex,  the  venue  in  the 
margin  must  be  **  Middlesex;"  at  the  sessions  for  the  East  Rid- 
ing of  the  county  of  York,  "  East  Riding  of  the  county  of 
York;*'  at  the  sessions  for  Hull,  "Town  of  Kingston  upon 
Hull  and  county  of  the  same  town;"  and  the  like  in  other  cases. 
But  for  felonies  or  misdemeanors  committed  on  the  boundary  or 
boundaries  of  two  or  more  counties,  or  within  500  yards  of  the 
boundary,  or  begun  in  one  county  and  completed  in  another, 
the  indictment  may  charge  it  to  have  been  committed  in  either 
county.  See  7  G.  4,  c.  64,  s.  12.  This  however  extends  only  to  a 
case  where  the  trial  is  in  a  county,  and  not  in  a  borough  or  other 
place  of  limited  jurisdiction.  R.  v.  Welsh,  R.  ^  M.  175.  Also, 
where  a  felony  or  misdemeanor  is  committed  on  any  person,  or 
on  or  in  respect  of  property,  in  or  upon  any  coach,  waggon, 
cart,  or  other  carriage  whatsoever  employed  in  any  journey,  or  on 
board  any  vessel  in  a  voyage  or  journey  on  any  navigable  river 
or  canal :  the  indictment  may  charge  it  to  have  been  committed 
in  any  county  through  which  the  coach  or  vessel,  &c.  shall  have 
passed  in  its  journey  or  voyage.  See  7  G.  4,  c.  64,  s.  13.  As  to 
prosecutions  in  an  adjoining  county,  for  offences  committed  in 
cities  and  towns  corporate,  see  stat.  38  G.  3,  c  52 ;  51  G.  3, 
c.  100 ;  5  *  6  W.  4,  c.  76,  «.  109 ;  R.S;  Ry.  179,  431.  And 
as  to  murder  or  manslaughter  committed  by  a  British  subject 
abroad,  see  9  G.  4,  c.  31,  s.  7  ;  and  2  Arch,  P.  A.  86,  n.  And 
as  to  offences  committed  abroad  by  persons  holding  public  em- 
ployments, see  42  G.  3,  c.  85 ;    U  ^  12  W.  3,  c.  12;  R.  v. 
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ShatM,  5  M.  4  S.  403.  By  stat.  7  G  4,  c.  64,  s.  20,  no  judg- 
ment upon  an  indictment  for  any  felony  or  misdemeanor,  whe- 
ther after  verdict  or  outlawry,  or  by  confession,  default,  or  other- 
wise, shall  be  stayed  or  reversed  "  for  want  of  a  proper  o> 
perfect  venue,  where  the  Court  shall  appear  by  the  indictment 
to  have  jurisdiction  over  the  offence."  As  to  the  caption  of  an 
indictment,  see  ante,  p.  31. 

Body  of  the  Indictment. 

Description  of  the  Defendant.^  The  person  charged  by  the 
indictment,  must  be  described  by  his  Christian  or  first  name,  his 
surname,  his  addition  of  place  or  late  residence,  and  his  addi- 
tion of  degree  or  mystery:  as  for  instance,  "John  William 
Smith,  late  of  the  parish  of  the  Holy  Trinity,  in  the  county 
aforesaid,  labourer ;  James  Perry,  late  of  the  same  place,  gen- 
tleman; Ann  the  wife  of  George  Jones,  of  the  same  place, 
yeoman ;  Jane  Golding  of  the  same  place  single  woman/'  and 
the  like.  Whether  the  description  be  a  correct  one,  is  now  im- 
material ;  for  by  stat.  7  Geo.  4,  c.  64,  s.  19,  if  any  objection 
be  made  to  the  indictment  on  that  ground,  "  the  Court  shall 
forthwith  cause  the  indictment  to  be  amended  according  to  the 
truth,  and  shall  call  upon  the  party  to  plead  thereto."  In  in- 
dictments against  a  parish  or  township  for  the  non- repair  of  a 
highway,  2Hawk.  c,  25,  s.  68,  or  the  inhabitants  of  a  county 
for  not  repairing  a  bridge,  the  indictment  may  be  against  the 
inhabitants  of  the  parish,  township,  or  county  generally,  without 
naming  any  individual. 

But  when  it  is  necessary  to  describe  the  party  charged,  in 
any  particular  way,  to  biing  him  within  the  purview  of  any 
statute  on  which  the  indictment  is  framed,  such  statute  extend- 
ing only  to  such  persons  as  are  specially  mentioned  in  it :  the 
indictment  must  so  describe  the  party,  as  to  bring  him  within 
the  words  and  meaning  of  the  statute,  and  the  evidence  must 
support  the  description.    2  Hawk.  c.  25,  s.  112. 

Description  of  the  Indictor  or  Party  injured  ^c]  The  indictor 
or  party  injured,  if  known,  must  be  described  with  certainty  ;  2 
Hawk,  c.  25,  s.  71 ,-  if  an  individual,  he  must  be  described  by 
his  christian  and  surname ;  if  a  corporation,  by  their  name  of  in- 
corporation. But  if  the  party  be  described  by  the  name  by  which 
he  IS  usually  known,  it  will  be  sufficient ;  and  therefore  where 
the  prosecutor  was  named  in  the  indictment  John  Hancoz,  his 
real  name  being  John  Walter  Hancox,  but  he  was  usually 
called  and  known  by  the  name  of  John  Hancox,  Park,  J.  held 
it  to  be  sufficient.  R.  v.  Berrimant  5  Car,  ^  P.  601.  So,  where 
the  real  name  was  Richard  Jeremiah  Pratt,  but  he  was  named  in 
the  indictment  Richard  Pratt,  the  name  by  which  he  was  generally 
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known,  it  was  holden  sufficient.  Anon,  6  Car,  if  P.  408.  Where 
the  name  was  spelt  Wbyneard,  the  real  manner  of  spelling  it  was 
Winyard,  and  it  was  pronounced  Winnyard,  the  judges  held  it 
to  be  sufficient.  H.  v.  Foster,  jR.  ^  Ry,  412.  And  where  the 
prosecutrix  was  named  in  the  indictment  by  a  name  which  she 
had  assumed,  but  hy  which  alone  she  was  known  in  the  neigh- 
bourhood, the  judges  held  it  sufficient.  R.  t.  Norton,  R,  ^  Ry. 
510.  It  is  not  necessary  to  gi?e  the  party  any  addition  of  degree 
or  mystery,  &c. ;  2  HaL  182.  and  tee  R,  ▼.  Peace,  3  B.  Sf  Aid, 
579 ;  nor  is  it  safe  to  do  so ;  for  where,  in  bigamy,  the  second 
wife  was  described  as  Elizabeth  Chant  widow,  and  it  appeared 
in  evidence  that  Elizabeth  Chant  ^ra&^  the  time  in  fact  and  by 
reputation  a  single  woman,  the  judges  held  the  misdescription 
to  be  fatal,  although  it  was  not  necessary  to  have  stated  more 
than  the  name  of  the  party.  R.  v.  Deeley,  R.Sf  %.303. 4  Car, 
if  P.  579.  By  Stat.  7  G.  4,  c.  64,  s.  20,  no  judgment  upon  an 
indictment  shall  be  stayed  or  reversed,  because  "  any  person  or 
persons  mentioned  in  the  indictment  is  or  are  designated  by  a 
name  of  office  or  other  descriptive  appellation,  instead  of  his  or  her 
proper  name  or  names."  If  the  names  of  the  party  be  un- 
known, he  should  be  described  as  "  a  person  to  the  jurors  afore- 
said unknown ;"  but  if  at  the  trial  afterwardl  it  appear  that  the 
party  was  known,  the  defendant  cannot  be  convicted.  See  R,  v. 
HobiMon,per  Richards,  C,  B.,  1  Holt,  595.  And  where  an  in- 
dictment against  an  accessory  before  the  fact  to  a  larceny,  stated 
the  larceny  to  have  been  committed  by  a  person  unknown,  and 
the  grand  jury  found  the  bill  upon  the  evidence  of  a  person  who 
acknowledged  that  he  had  committed  the  larceny  :  Le  Blanc,  J. 
ordered  the  defendant  to  be  acquitted.  R.  v.  Walker,  3  Camp, 
264. 

Where,  in  an  indictment  for  felony  or  misdemeanor,  it  becomes 
necessary  to  state  the  ownership  of  any  property,  real  or  per- 
sonal, belonging  to  partners  in  trade,  jomt  tenants,  parceners,  or 
tenants  in  common,  it  shall  be  sufficient  to  name  one  of  such 
persons,  and  to  state  such  property  to  belong  to  the  person  so 
named  and  another  or  others,  as  the  case  may  be ;  and  whenever  in 
any  indictment  for  any  felony  or  misdemeanor,  it  shall  be  neces- 
sary to  mention,  for  any  purpose  whatsoever,  any  partners,  joint- 
tenants,  parceners,  or  tenants  in  common,  it  shall  be  sufficient  to 
describe  them  in  the  manner  aforesaid ;  and  this  provision  shall 
be  construed  to  extend  to  all  joint  stock  companies  and  trustees. 
7  G.  4,  c.  64, 1. 14.  «ee  R,  v.  Boulton,  5  Car,  ^  P.  537.  1  Arch. 
P,  A.  207,  n.  So,  by  7  G.  4,  e.  64, 1. 15,  in  any  indictment  for 
any  felony  or  misdemeanor  respecting  any  "  bridge,  court,  gaol, 
house  of  correction,  infirmary,  asylum  or  other  building,  erected  or 
maintained  in  whole  or  in  part  attheexpenseof  any  county,  riding 
or  division ;  or  on  or  with  respect  to  any  Roods  or  chattels  what- 
soever, provided  for  or  at  the  expense  of  any  county,  riding  or 
division,  to  be  used  for  making,  altering  or  repairing  any  bridge. 
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or  any  highway  at  the  ends  thereof,  or  any  court  or  other  such 
building  as  aforesaid,  or  to  be  used  in  or  with  any  such  court  or 
other  building  :  it  shall  be  suificient  to  state  any  such  property, 
real  or  personal,  to  belong  to  the  inhabitants  of  such  county, 
riding  or  division  ;  and  it  shall  not  be  necessary  to  specify  the 
names  of  any  such  inhabitants."  So,  goods  provided  for  the 
use  of  the  poor  of  any  parish  or  township,  &c.,  may  be  stated  to 
belong  to  the  overseers  of  the  poor  of  such  parish  &c.,  for  the  time 
being.  7  G.  4,  c.  64,  t.  16.  See  R.  v.  Went.  R.  ^  Ry.  359,  post. 
So,  tools  andmaterials  for  repairing  highways,  not  under  trustees 
or  commissioners,  may  be  described  as  belonging  to  the  sur- 
veyor of  the  highway  for  the  time  being,  without  specifying  his 
name.  7  G.  4,  c.  64,  s,  16.  So,  buildings,  gates  &c.,  erected  in 
pursusmce  of  any  Act  for  making  a  turnpike  road,  or  any  tools, 
materials  &c.,  may  be  described  as  belonging  to  the  trustees  or 
commissioners  of  the  road,  without  naming  them.  7  G.  4,  e.  64, 
s.  17.  So,  property  under  the  commissioners  of  sewers,  may  be 
described  as  belonging  to  such  commissioners,  without  naming 
them.  7  G.  4,  c.  64,  s.  18. 

The  facts  ^c,  eonstittUing  the  Offence."]  Every  offence  must  of 
course  consist  of  certain  facts  and  circumstances :  in  the  case  of 
an  offence  at  common  law,  these  facts  &c.,  are  defined  by  the 
rule  of  the  common  law  upon  the  subject ;  in  offences  against 
statutes,  by  the  statute  creating  the  offence.    And  the  general 
rule  of  pleading,  with  respect  to  this  part  of  an  indictment,  is, 
that  all  the  material  facts  and  circumstances  comprised  in  the 
definition  of  the  offence,  whether  by  a  rule  of  the  common  law 
or  a  statute,  must  be  stated ;  if  any  one  material  fact  or  circum- 
stance be  omitted,  the  indictment  will  be  bad.    If,  for  instance, 
in  larcen^r,  the  indictment  were  merely  to  state  that  the  defend- 
ant feloniously  took  the  goods  in  question,  without  stating  also 
that  he  carried  them  away,    the  indictment  would  be  bad ; 
as  the  carrying  of  them  away  is  a  material  part  of  the  definition 
of  larceny.    So,  an  indictment  for  murder,  omitting  the  words 
ex  malitid  pracogitatd,  would  be  bad,  even  although  it  charged 
that  the  defendant/e/onicemurdravit,&c.,  which  implies  malice. 
2  Hawk,  a  25,  s.  60.    And  the  same  in  other  cases.    See  several 
similar  cases  of  indictments  on  statutes,  deemed  bad  on  this 
ground,  2  Hawk,  c.  25,  <.  110. 

Time  and  Place,']  The  indictment  must  state,  either  expressly  or 
by  way  of  reference,  when  and  where  each  fact  stated  in  the  in- 
dictment took  place ;  otherwise  the  indictment  will  be  bad.  2 
Hawk.  c.  25,  t.  77,  83.  This  is  usually  done,  in  the  first  in- 
stance, by  stating  that  the  defendant  "  on  the  first  day  of'  August, 
in  the  seventh  y&tr  of  the  reign  of  our  Sovereign  Lord  William  the 
Fourth,  by  the  grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  King,  Defender  of  the  Faith,  at  ttte  parish  of 


120  Indictment  f  generally. 

A.  in  the  county  aforesaid  "  did  so  and  so,  stating  the  act  done  ; 
and  the  facts  subsequently  mentioned  may  be  stated  to  have  been 
done  "  then  and  there,**  referring  to  the  time  and  place  before 
specifically  stated.  See  2  Hatok.  e.  25,  s.  78. 

In  the  first  place,  in  indictments  for  felony,  time  must  be  laid 
to  every  material  fact,  otherwise  the  indictment  will  be  bad.  2 
Hau^,  c,  25,  s.  77.  2  Hal.  177,  178.  As  for  instance,  in  an  in- 
dictment for  murder,  time  must  be  stated,  not  only  to  the  as- 
sault, but  to  the  stroke  also,  and  the  death.  Id.  But  in  mis- 
demeanors, it  is  said  not  to  be  necessary  to  lay  a  time  to  every 
fact,  as  the  time  first  laid  is  deemed  to  be  connected  with  all  the 
facts  subsequently  stated ;  2  Hal.  178 ;  but  the  omission  of  time, 
even  in  thcrae  cases,  if  not  objectionable  in  point  of  law,  is  at 
least  not  very  indicative  of  good  or  careful  pleading.  See  R.  v. 
Holland,  5  i .  R.  607.  625.  And  the  time  so  stated  must  not 
be  repugnant,  uncertain,  or  impossible ;  and  therefore,  if  an  in- 
dictment state  a  fact  to  have  occurred  on  a  day  subsequent  to  the 
finding  of  the  bill,  it  will  be  bad.  2  Hawk.  c.  25,  s.  77.  And 
formerly  a  defect  in  this  respect  was  not  cured  even  by  verdict ; 
Id.  But  now,  by  stat.  7  G.  4,  c.  64,  s.  20,  judgment  upon 
an  indictment  for  felony  or  misdemeanor,  whether  after  verdict 
or  confession,  &c.,  shall  not  be  stayed  or  reversed  for  "  omitting 
to  state  the  time  at  which  the  offence  was  committed,  in  any 
case  where  time  is  not  of  the  essence  of  the  offence,  nor  for 
stating  the  time  imperfectly,  nor  for  stating  the  offence  to  have 
been  committed  on  a  day  subsequent  to  the  finding  of  the  in- 
dictment, or  an  impossible  day,  or  on  a  day  that  never  happened.*' 

It  is  only,  however,  in  cases  where  a  fact  of  commission  is 
charged,  that  time  must  be  stated ;  where  the  offence  consists 
altogether  of  omission,  it  is  not  necessary  to  allege  any  time  to 
it.  2  Hawk,  c.  25,  s.  79.  And  in  cases  where  it  must  be  stated, 
it  is  sufficient  to  state  the  day  and  year,  without  giving  the  hour 
&c..  Id.  s.  76,  except  perhaps  in  burglary,  and  night  poaching, 
and  the  like,  where  the  offence  must  appear  to  have  been  com- 
mitted in  the  night  time.  The  true  time,  however,  need  not  be 
stated  in  any  instance,  unless  made  necessary  in  some  particular 
case  by  statute  ;  but  a  fact  stated  to  have  occurred  on  one  day, 
may  be  proved  to  have  occurred  upon  another.  2  Hawk.  c.  25,* 
«.  81.  2  Hale,  179.  Yet  it  is  in  general  prudent  to  state  the 
day  correctly ;  for  the  grand  jury,  from  their  ignorance  of  the 
rule  of  law  upon  the  subject,  often  make  a  difficulty  in  finding  a 
bill,  when  there  is  a  variance  between  the  time  laid  and  that 
proved  by  the  witnesses  before  them. 

So  a  place  must  be  laid  to  every  material  fact,  otherwise  the 
indictment  will  be  bad ;  and  the  place  stated  must  appear  to  be 
within  the  jurisdiction  of  the  Court  in  which  the  indictment 
is  found.  2  Hawk,  c.  25,  t.  83.  Formerly,  not  only  the  county, 
but  the  parish  or  other  place  within  the  county,  in  which  the' 
fact  was  supposed  to  have  been  committed,  must  have  been  stated. 
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But  as  by  the  late  Jury  Act,  6  G.  4,  c  50,  s.  13,  tbe  jury,  in 
criminal  cases  as  well  as  civil,  are  now  returned  of  tbe  body  of 
the  county  generally,  and  not  de  vicineto,  as  formerly,  it  is  no 
longer  necessary  to  state  the  parish  or  place,  &c. ;  it  will  be  suf- 
ficient to  state  the  county.  Seel  Arcn.  P.  A.  181,  n.  But  if 
the  ofience  be  local,  the  indictment  must  still  shew  the  locality 
with  sufficient  certainty ;  as  for  instance,  an  indictment  against  a 
parish  for  not  repairing  a  highway,  must  state  it  to  be  within  the 
parish,  and  it  must  be  proved  to  be  so.  In  burglary,  house- 
breaking, stealing  in  a  dwelling  house  and  the  like,  the  indict- 
ment must  state  the  parish,  by  way  of  local  description.  In  all 
other  cases,  however,  even  if  the  parish  be  stated  as  special 
venue,  it  is  not  necessary  it  should  be  proved  as  laid ;  proof  that 
the  feet  occuned  at  any  other  place  within  the  county,  will  suf- 
ficiently support  the  statement.  2  Hawk,  c.  25,  t.  84. 

It  must  he  potitiveJ]  The  charge  must  be  laid  positively,  and 
not  inferential ly  or  by  way  of  recital  merely.  2  Hawk,  e,  25, 
<.  60.  Therefore  a  material  fact  laid  in  an  indictment  after  a 
"  whereas,"  would  render  the  indictment  bad.  Id.  So  the 
want  of  a  direct  allegation  of  any  thing  material  in  the  descrip- 
tion of  the  substance,  nature,  or  manner  of  tbe  offence,  cannot 
be  supplied  by  any  intendment  or  implication  whatsoever  ;  and 
therefore,  in  an  indictment  for  murder,  the  omission  of  the  words 
*'  ex  malitid  prteeogitatd,"  is  not  supplied  by  the  words  **feUi- 
nice  murdravit,**  although  the  latter  words  imply  them.  id. 
And  the  like  in  other  cases. 

It  must  be  certainJ]  It  has  been  already  mentioned  (ante,  p. 
1 19.)  that  the  indictment  must  state  all  the  facts  and  circum- 
stances, comprised  in  the  definition  of  the  offence,  by  the  rule  of 
the  common  law  or  statute,  on  which  the  indictment  is  founded. 
And  these  must  be  stated  with  sufficient  certainty,  otherwise 
the  indictment  will  be  bad.  The  principal  rule  as  to  the  cer- 
tainty required  in  an  indictment,  may,  I  think,  be  correctly  laid 
down  thus  :  that  where  the  definition  of  an  offence,  whether  by 
a  rule  of  tbe  common  law  or  a  statute,  includes  generic  terms 
(as  it  necessarily  must),  it  is  not  sufficient  that  the  indictment 
should  charge  the  oflence  in  the  same  generic  terms  as  in  the 
definition,  but  it  must  state  the  species.  Therefore  an  indict- 
ment for  stealing  "  bona  et  eatalla**  of  J.  S.,  without  further 
describing  them,  by  stating  what  goods  or  chattels  were  intended, 
would  be  bad.  2  Hawk.  c.  25,  s.  74.  R.  v.  Powell,  I  Str.  8. 
So,  where  a  prisoner  was  convicted  of  stealing  **  ten  pounds  in 
monies  numbered,"  the  judges  held  the  conviction  to  be  wrong, 
because  the  indictment  did  not  specify  the  species  of  coin  stolen. 
R.  V.  Fry,  R.  ^  Ry.  482.  So  it  has  been  holden  bad,  to  charge 
a  man  with  speaking  "  divers  false  and  scandalous  words''  of 
tbe  mayor  of  a  towu,  without  setting  out  the  words.  2  Hawk. 
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c.  25,  s.  59.  So,  where  ao  iadictment,  at  the  instance  of  a  justice 
of  the  peace,  charged  a  defendant  that  "perdivenascandaUtta, 
minaeia  et  coatemptuosa  verba  ahutuifuU,  et  iptum  in  executUme 
officii  sui  priedicti  vi  et  armis  iUicite  retardavit"  and  it  was  de- 
muned  to  as  being  too  general ;  on  the  part  of  the  prosecutor  it 
was  admitted  that  the  indictment  was  bad  as  to  the  words,  but 
it  was  argued  that  it  was  sufficiently  certain  as  to  the  obstruc- 
tion :  the  Court,  however,  held  it  bad  as  to  that  also,  for  it  was 
not  sufficient  to  say  generally  "  retardavit,"  but  the  act  done 
should  be  specially  set  out.  K.  v.  How,  2  Str,  699.  So,  where 
a  defendant  was  convicted  on  an  indictment  charging  him  with 
having  obtained  a  certain  promissory  note  by  false  tokens,  the 
Court  upon  motion  arrested  the  judgment,  because  the  failse 
tokens  were  not  specified  in  the  indictment.  R,  v.  Afunoe,  2  Str. 
1127.  So,  an  indictment  against  a  constable,  charging  that 
"  male  et  negligetiter  segessit**  in  the  execution  of  his  office,  was 
quashed  by  the  Court  of  King's  Bench  upon  motion,  as  being 
too  general.  R,  v.  Winteringham,  1  -Str.  2.  tee  alto  R.  v.  Robe, 
2  Str.  999.  So,  an  indictment  charging  a  man  with  being  a 
common  defamer,  yexer  and  oppressor;  or  a  common  disturber  of 
the  peace  ;  or  a  common  deceiver  of  the  king's  people,  or  the 
like  :  would  be  bad.  2  Hawk.  e.  25,  s.  59. 2  Hal.  182.  see  R.  v. 
Brian  et  a/.,  I  Ad.  ^  E.  436,  n.  The  only  exceptions  to  this 
rule  are,  in  the  cases  of  common  barrators,  and  common  scolds, 
in  which  the  particular  acts  of  barratry  or  scolding  need  not  be 
stated.  2  Hawk.  c.  25,  s.  59.  And  by  stat.  7  G.  4,  c.  64,  s.  2 1 , 
where  the  offence  charged  has  been  created  by  any  statute,  or 
subjected  to  a  greater  degree  of  punishment  by  any  statute,  the 
indictment  shall,  after  verdict,  be  held  sufficient  to  warrant  the 
punishment  prescribed  by  the  statute,  if  it  describe  the  ofience 
in  the  words  of  the  statute. 

In  the  lime  laid  to  each  material  fact,  also,  uncertainty  will 
be  as  fatal  as  in  the  statement  of  the  facts  themselves  :  and 
therefore  an  indictment,  charging  the  owner  of  a  feny  with  ex- 
torting several  sums  of  money  from  several  persons,  between  such 
a  day  and  such  a  day,  was  holden  void.    2  Hawk,  c,  25,  s.  82. 

Besides  uncertainty  arising  from  too  great  generality  of  state- 
ment, an  indictment  may  be  uncertain  in  other  respects,  and 
therefore  bad.  As  for  instance,  where  an  indictment  charged  a 
miller,  in  the  same  count,  with  having  received  two  separate 
parcels  of  barlej,  of  four  bushels  each,  to  be  ground  at  his  mill, 
and  that  he  delivered  three  bushels  of  oat  and  barley  meal,  other 
and  different  from  the  produce  of  the  said  four  bushels  :  the  in- 
dictment was  holden  bad  for  uncertainty,  as  not  shewing  as  to 
which  of  the  parcels  of  barley  the  offence  was  committed.  R. 
V.  Haywes,  4  M.  ^  S.  214. 

A  charge  also  in  the  alternative,  charging  a  defendant  with 
having  done  so  or  so,  as  that  he  murdered  or  caused  to  be 
murdered,  is  bad  for  uncertainty.  2  Hawk.  c.  25,  s.  68. 
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It  must  not  be  repugnant.']  Qne  material  part  of  aa  indict- 
ment most  not  be  repugrnant  to  another,  otherwise  the  indict- 
ment will  be  void.  2  Hawk,  e,  25,  s.  62.  Therefore  if  an  indict- 
ment chai^  a  man  with  forging  an  instmment  by  which  A.  was 
bound  to  B.,  it  is  bad,  for  A.  could  not  be  bound  by  the  iostra* 
ment  if  it  were  forged.  Id,  So,  if  an  indictment  for  forcible 
entry  charge  that  A.  disseised  B.,  and  It  appear  on  the  face  of 
the  indictment  that  B.  was  not  seised  in  fee :  it  is  bad.  Id,  So, 
an  indictment  for  selling  iron  by  false  weights  and  measures, 
has  been  bolden  bad  for  repugnancy,  for  it  was  absurd  to  say 
that  it  could  be  sold  both  by  weight  and  by  measure  at  the  same 
time.     Id,  2  R,  Abr,  18. 

Technical  Words.']  In  some  cases,  certain  technical  words  are 
required,  such  as  '*  ravish"  in  indictments  for  rape,  2  Hawk, 
c,  25,  s.  110,  "  murder*'  and  "  of  his  malice  aforethought"  in 
indictments  for  murder,  2  Hawk,  c,  25,  s,  60,  *'  burglariously*' 
in  an  indictment  for  burglary,  *'  feloniously"  in  an  indictment 
for  felony,  2  Hal,  184,  and  the  like  :  in  these  cases,  no  other 
words,  nor  any  periphrasis  whatever,  would  be  deemed  equi- 
valent to  them ;  and  an  indictment  omitting  them  would  be  bad. 
So  in  indictments  upon  statutes,  where  the  definition  of  the  of- 
fence contained  in  them,  includes  such  adverbs  as  "  unlawfully,** 
"  wilfully,"  '*  maliciously,"  or  the  like,  the  offence  must  be 
ch&rged  to  have  been  committed  "  unlawfully,'*  "  wilfully," 
"  maliciously,**  &lC.,  accordingly;  otherwise  the  indictment  would 
be  bad.  The  word  '*  unlawfully,**  is  not  esseotiaily  necessary 
in  indictments  at  common  law,  2  Hawk,  c,  25,  s,  ^^  although 
very  generally  used.  The  words  "  with  force  and  arms*'  were 
formerly  necessary,  and  are  now  generally  used,  in  all  indict- 
ments for  offences  with  force ;  but  they  have  been  rendered  un- 
necessary, by  Stat.  37  H.  8,  c.  8.  See  2  Hawk,  c.  25,  s,  90,  91. 
And  by  stat.  7  Geo.  4,  c.  64,  s.  20,  no  judgment  on  any  indict- 
ment or  information  for  any  felony  or  misdemeanor,  whether 
after  verdict  or  outlawry,  or  by  confession,  default  or  otherwise, 
shall  be  stayed  or  reversed,  for  the  omission  of  the  words  "  as 
appears  by  the  record/*  or  of  the  words  "  with  force  and  arms.'* 

Conclusion,']  The  conclusion  of  an  indictment  at  common 
law  is,  "  Against  the  peace  of  our  Lord  the  King,  his  crown  and 
dignity."  In  misdemeanors,  to  the  person  or  property  of  an 
individual,  it  is  very  usual  to  conclude,  "  To  thef^eat  damage  of 
the  said  J,  S,,  to  the  evil  example  of  all  others  in  the  like  case 
offending,  and  against  the  peace  of  our  Lord  the  King,  his 
crown  and  dignity ;"  but  the  above  words  in  italics  are  unoe* 
cessary.  The  conclusion  of  indictments  for  offences  against 
statutes,  is,  "  Against  the  farm  of  the  statute  [or  'statutes'] 
in  such  case  made  and  provided,  and  against  the  peace  of  our 
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misdemeanors  be  stated  in  several  counts  of  an  indictment,  no 
objection  can  be  made  to  the  indictment  in  point  of  law  upon 
this  ground.  In  the  case  of  felony,  indeed,  the  judge  in  his  dis- 
cretion may  require  the  counsel  for  the  prosecution  to  select  one 
of  the  felonies,  and  confine  himself  to  that ;  but  this  practice 
has  never  been  extended  to  misdemeanors.  Per  Ld,  ElleriT 
hnrough,  C.  /.,  Young  v.  Rex  in  error,  3  T.  R.  98.  The  clerks 
of  the  indictments  on  the  di£Rsrent  circuits,  however,  have  di- 
rections not  to  chaige  the  same  party  with  larceny  and  receiving 
the  same  goods,  in  the  same  indictment.  See  K,  v.  Gallotoay, 
1  Ry,  4r  M,  234.  R,  v.  Madden,  Id,  277.  And  the  judges 
have,  upon  more  than  one  occasion,  censured  the  practice  of 
sending  two  bills  before  the  grand  juiy,  at  the  same  time,  against 
the  same  person,  the  one  for  stealing  and  the  other  for  receiving 
the  same  goods.  So  where  an  indictment  was  preferred  for  cut- 
ting with  intent  to  murder,  and  another  for  a  common  assault, 
for  the  same  offence,  Vaughan,  B.  censured  the  practice,  and  put 
the  prosecutor  to  his  election.  R.  v.  John  Smith,  3  Car.  Sf  P. 
412.    See  also  R.  v.  Doran,  1  Leach,  538. 

Where  in  one  count  of  an  indictment  on  staL  37  G.  3,  c.  70, 
the  defendant  was  charged  with  endeavouring  to  incite  a  soldier 
"  to  commit  an  act  of  mutiny,  and  to  commit  traitorous  and 
mntiDous  practices,"  it  was  objected  in  arrest  of  judgment,  that 
the  count  was  bad,  as  charging  two  offences ;  but  the  judges 
seemed  to  think  it  good,  for  there  might  be  only  one  endeavour 
to  incite  to  the  two  offences ;  the  point,  however,  was  not  de- 
cided, as  there  were  other  counts  which  were  unobjectionable. 
R.  V.  Fuller,  1  Bos.  ^  P.  180.  There  is  no  objection,  however, 
in  char|ing  a  defendant,  in  one  count,  with  assaulting  two  per- 
sons, where  the  whole  forms  one  transaction.  See  R.  v.  Jen- 
field  and  Saunders,  2  Burr,  984,  per  Ld,  Mansfield,  C,  J, 

Joinder  rf  Defendants."]  If  several  be  engaged  in  the  com- 
mission of  the  same  offence,  they  may  be  joined  in  the  same 
indictment ;  or  each  may  be  indicted  separately.  2  Hawk,  e.26, 
«.  89.  See  R.  v.  Kingston,  8  East,  41.  R.y.  Benfield  and  Saun- 
^,  2  Burr,  984.  And  where  three  were  indicted  for  burglary 
and  stealing  in  a  dwelling-house,  and  one  pleaded  fi^uilty,  and 
the  others  were  convicted  of  the  larceny  in  the  dwelling-house 
only,  the  judges  held  that  judgment  should  be  entered  against 
the  three  accordingly.  R.  v.  Buttertoorth,  et  al.,  R,  Sf  Ry,  520, 
Also  the  principal  and  accessory,  or  the  principsil  and  receiver, 
may  be  joined  in  the  same  indictment ;  or  they  may  be  indicted 
separately. 

Indictment,  how  found,]  The  grand  jury  may  find  as  to 
one  count  a  true  bill,  and  as  to  another  not  a  true  bill.  R.  v. 
Fieldhouse,  Cowp,  325.  And  where  a  bill  for  murder  is  pre- 
sented, they  may  find  it  a  true  bill  for  manslaughter  only.    13  ut 
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the  usual  pracUce  in  this  latter  case  is,  for  the  grand  jury  to 
bring  the  bill  back  into  Court,  and  upon  their  informing  the 
judge  of  their  intention,  be  will  order  the  bill  to  be  altered  into 
one  for  manslaughter,  and  to  be  again  laid  before  them.  In  other 
cases,  however,  the  grand  jury  cannot  find  a  true  bill  as  to  part 
of  a  count,  and  reject  the  remainder.    2  Hawk.  c.  25,  5. 2. 


Section  5. — Evidence  generally, 
1 .  What  muU  he  proved,  and  by  whom. 

Where  the  defendant  pleads  not  guilty,  the  prosecutor  al- 
ways begins  to  give  evidence,  and  must  prove  the  defendant 
to  be  guilty  of  the  offence  charged  against  him,  before  the  latter 
can  be  called  upon  for  his  defence.  Even  where  the  offence 
consists  wholly  or  partly  of  an  omission  or  negative,  the  pro- 
secutor must  prove  the  negative.  And  therefore,  where  upon 
an  indictment  for  coursing  deer  in  inclosed  ground,  without  the 
consent  of  the  owner*  the  question  was,  whether  the  onus  lay 
upon  the  prisoner  to  prove  that  he  had  the  consent  of  the  owner : 
lAwrence,  J.  held  that  it  did  not,  but  that  it  was  incumbent  on 
the  oivner  to  prove  the  negative ;  and  the  owner  not  being  in 
attendance,  the  prisoner  was  acquitted.  R.  v.  Thomas  Rogers, 
2  Camp,  654.  So,  where  upon  an  indictment  for  lopping  and 
topping  trees  in  ^e  night  time,  without  the  consent  of  the 
owner,  it  was  proved  that  the  prisoners  had  committed  the 
offence  in  the  night  time,  and  when  detected  had  run  away ; 
that  the  owner,  after  the  offence  was  committed,  had  given 
orders  for  the  apprehension  of  the  prisoners,  but  died  before 
the  trial ;  and  the  land- steward  proved  that  he  himself  never 
gave  consent,  and  he  believed  his  master  never  did :  Bayley,  J. 
told  the  jury  that  they  must  be  satisfied  that  the  prisoners  did 
not  obtain  the  consent  of  the  owner,  but  left  it  to  them  to  say 
whether  the  facts  proved  did  not  furnish  reasonable  evidence 
of  want  of  consent ;  and  the  jury  found  the  prisoners  guilty. 
R.  V.  Hazy  and  Collins,  2  Car.  &[  P,  458.  But  where  an  offence 
is  created  by  statute,  and  an  exception  is  made  either  by  ano- 
ther statute,  or  by  another  and  substantive  clause  of  the  same 
statute,  it  is  not  necessary  for  the  prosecutor,  either  in  the 
indictment  or  by  evidence,  to  shew  that  the  defendant  does 
not  come  within  the  exception ;  but  it  is  for  the  defendant  to 
prove  the  afiirmative,  and  which  he  may  do  under  the  plea  of 
not  guilty.     See  R,  v.  Pemberton,  1  W.  Bl,  230. 

If  the  defendant  plead  specially,  as  where  he  pleads  auterfois 
acquit,  &c.  or  upon  an  indictment  against  a  parish  for  non- 
repair of  a  highway,  where  the  defendants  plead  that  others 
and  not  the  parish  are  bound  to  repair,  the  rule  is  the  same  as 
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in  civil  actions,  that  is  to  say,  the  party  who  adds  the  similiter 
begins. 

As  to  the  facts,  &c.  to  be  proved :  it  is  a  general  mle,  that 
all  the  facts  and  circumstances  stated  in  the  indictment  or  other 
pleading,  which  cannot  be  rejected  as  sarplusage,  must  be 
proved ;  as  to  what  facts,  &c.  must  be  stated,  see  ante,  p.  119. 
Bat  where  a  felony  is  made  additicmally  penal,  if  committed  at 
a  particular  time  or  place,  or  under  particular  circumstances, 
then  if  the  time  or  place  or  circumstances  be  not  proved,  the 
offender  may  still  be  convicted  of  the  simple  felony :  as  for 
instance,  if  upon  an  indictment  for  stealing  from  a  dwelling- 
house,  the  prosecutor  prove  a  larceny,  but  fail  in  proving  the 
goods  to  have  been  stolen  from  the  dwelling-house,  the  defend- 
ant may  be  found  guilty  of  the  simple  larceny.  So,  if  upon  an 
indictment  for  house-breaking,  you  fail  to  prove  the  breaking 
and  entering,  the  prisoner  may  still  be  convicted  of  stealing  in 
the  dwelling-house,  if  the  goods  be  of  the  value  of  51. ;  or  if  the 
goods  be  of  a  less  value,  or  you  fail  in  proving  that  the  goods 
were  stolen  from  the  dwelling-house,  he  may  be  convicted  of 
the  simple  larceny.  So,  upon  an  indictment  for  burglary  and 
larceny  in  a  dwelling-house,  if  the  prosecutor  fail  in  proving 
the  offence  to  have  been  committed  in  the  night-time,  the  de- 
fendant may  be  convicted  of  house-breaking ;  or  if  that  be  not 
proved,  he  may  be  convicted  of  stealing  in  the  dwelling-house, 
or  of  the  simple  larceny,  as  in  the  instance  last  mentioned. 

And  the  facts,  &c.  must  be  proved  in  substance  as  laid  ;  a 
variance  in  substance  will  be  fatal.  As  to  statements  of  matter 
of  record,  if  the  statement  purport  to  be  descriptive  of  the  re- 
cord, any  the  slightest  variance  between  it,  and  the  record  given 
in  evidence  to  prove  it,  will  be  fatal ;  but  if  the  statement  be 
not  descriptive  of  the  record  itself,  but  merely  of  some  fact 
which  is  to  be  proved  by  a  record,  there  a  literal  variance  will 
be  immaterial,  if  the  record  prove  the  allegation  in  substance. 
Pureell  v.  Maenamara,  9  East,  157.  and  see  the  cases  collected 
upon  this  whjett,  1  Arch.  PL  and  £v.  civ.  act,  336,  et  seq.  So, 
if  a  deed,  bill  of  exchange,  or  other  written  instrument,  be  set 
out  in  hme  verba,  or  by  a/ac  simile,  the  slightest  variance  will  be 
fatal ;  but  if  it  be  described  generally,  as  in  larceny,  evidence 
of  a  written  instrument  substantially  answering  the  description, 
will  sustain  the  allegation.  It  has  been  decided,  however,  that 
a  mere  literal  variance,  as  "undertood"  for  "understood" 
(R.  V.  Beach,  Cowp.  n9.  1  Doug.  194.)  or  "reicevd"  for 
"  received,"  (R,  v.  Hart,  2  East's  P.  C.  977),  is  in  all  cases  im- 
material. See  R.  V.  Dudman,  4  B.  ^  C.  850.  And  by  stat.  9 
Geo.  4,  c.  15,  it  shall  be  lawful  for  any  Court  of  oyer  and  ter- 
miner and  gaol  delivery,  or  any  judge  sitting  at  nisi  prius,  if 
such  court  or  judge  shall  see  fit  so  to  do,  to  cause  the  record, 
on  which  any  trial  may  be  pending  before  them,  in  any  indict- 
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ment  or  information  for  any  misdemeanor,  to  be  amended,  where 
any  variance  shall  appear  between  a  matter  in  writing  or  print 
produced  in  evidence,  and  the  statement  thereof  upon  the  record  ; 
and  thereupon  the  trial  shall  proceed,  as  if  no  such  variance  had 
appeared.  See  2  Areh.  P.  A,  72,  73.  But  a  variance  between 
the  indictment  and  proof  in  the  number  or  quantity  of  goods 
alleged  to  be  stolen,  or  their  value,  or  the  like,  is  not  material ; 
if  a  larceny  of  any  one  article,  mentioned  in  the  indictment,  be 
proved,  it  will  be  sufficient. 

The  time  laid  in  the  indictment,  unless  it  be  of  the  essence  of 
the  offence,  need  not  be  proved  as  laid  3  and  a  variance,  in  that 
respect,  will  not  be  material. 

So,  if  any  parish  or  place  be  laid  as  special  venue  merely,  and 
not  as  necessary  local  description,  a  variance  between  the  indict- 
ment and  proof,  in  that  respect,  will  not  be  material.  See  ante, 
p.  121. 

As  to  the  admissibility  of  evidence  of  acts  not  charged  in  an 
indictment :  if  they  tend  to  prove  acts,  &c.  which  are  charged, 
of  course  they  may  be  admitted.  Thus,  if  a  guilty  knowl«ige 
form  an  ingredient  in  the  offence  charged,  the  prosecutor  may 
give  in  evidence  any  facts  from  which  the  jury  may  infer  it :  as, 
for  instance,  upon  an  indictment  for  knowingly  uttering  a  forged 
bill  of  exchange,  evidence  that  the  defendant  gave  a  false  account 
of  the  parties  to  it,  and,  when  he  was  apprehended,  had  other 
forged  bills  of  exchange  upon  his  person,  was  holden  to  be  pro- 
perly received,  in  proof  of  his  guilty  knowledge.  R.  v.  Hough, 
JR,,  ^  By,  120.  ike  other  cases  upon  this  subject,  2  Arch.  P.  A. 
248,  249.  So,  where  the  intent,  with  which  an  act  is  done, 
forms  an  ingredient  in  an  offence,  the  prosecutor  may  give  evi- 
dence of  any  acts,  from  which  the  jury  may  infer  it.  With  these 
exceptions,  however,  a  prosecutor  will  not  be  permitted  to  prove 
a  prisoner  guilty  of  one  felony,  by  provine  him  guilty  of  another 
unconnected  with  it.  And  so  far  is  this  principle  carried  in 
favour  of  prisoners,  that,  if  a  prisoner  be  charged  in  different 
counts  of  an  indictment  with  distinct  felonies,  the  Court  will  not 
in  general  allow  him  to  be  prosecuted  for  more  than  one ;  but  will 
put  the  prosecutor  to  his  election  for  which  felony  he  will  prose- 
cute. See  ante,  p.  124.  So,  upon  an  indictment  for  stealing  several 
articles,  if  it  appear  in  evidence  that  they  were  stolen  at  difierent 
times,  the  prosecutor  will,  in  like  manner,  be  put  to  his  election. 
See  post,  title  **  Larceny"  But,  where  several  offences  of  the 
same  nature  form  parts  of  one  entire  transaction,  it  is  in  the  dis- 
cretion of  the  judge  to  confine  the  prosecutor  to  the  proof  of  one, 
or  to  allow  him  to  give  evidence  of  the  others :  as»  for  instance, 
where  a  shopman  being  suspected  of  stealing  from  his  employer's 
till,  marked  money  was  put  into  the  till,  audi  being  watched,  he 
was  observed  going  to  the  till,  immediately  after  which  some  of 
the  money  was  missed ;  at  this  part  of  the  evidence  at  the  trial, 
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it  was  objected,  for  the  prisoner,  tbat  the  prosecutor  should  be 
ooofined  to  this  instance,  but  the  judge  overruled  the  objection  ; 
it  was  then  proved,  that,  shortly  afker,  he  was  observed  to  go 
again  to  the  till — that  he  took  his  hand  out  of  it,  clenched,  and 
put  it  into  his  waistcoat  pocket,  and  that  the  till,  being  imme- 
diately examined,  it  was  found  that  more  of  the  money  was  eone 
from  it;  the  prisoner  was  therefore  apprehended  and  searched, 
and  sii  shillings  of  the  marked  money  found  upon  him :  upon 
motion  to  stay  the  judgment,  on  the  eround  of  evidence  of 
another  offence  being  received,  the  Court  held,  that  it  was  in  the 
discretion  of  the  judge  to  allow  it :  the  two  fielonies  were  so 
connected,  as  to  form  parts  of  one  entire  transaction,  and  the 
one  was  evidence  to  show  the  character  of  the  other.  R,  v.  Ellis, 
S  B,8f  C,  145.  So,  there  can  be  no  objection  that  the  evidence 
of  one  offence,  proves  the  defendant  to  have  been  guilty  of 
another  offence  also.  R.  v.  Theodore  Moore,  2  Car,  ^  P.  235. 
If  the  indictment  contain  any  facts  or  circumstances  not  in- 
cluded in  the  de6nition  of  the  OTOUoe,  and  which,  therefore,  need 
not  to  have  been  stated,  they  may  be  rejected  as  surplusage,  and 
need  not  be  proved ;  and  this^  as  well  in  an  indictment  on  a 
statute,  as  in  an  indictment  for  an  oiftnce  at  common  law. 
H.  v.  Wm,  Jones,  2  fi.  ^  Adolph.  611. 

2.  The  manner  of  proving  the  matter  in  usue. 

Confessions,^  A.  confession  by  the  defendant,  if  obtained 
fairly,  and  witi^out  holding  out  any  inducement  to  him  to  make 
it,  is  nearly  the  strongest  evidence  that  can  be  given  of  the  facts 
stated  in  it,  as  against  the  party  making  it.  But  if  any  induce- 
ment, by  promise  of  favour  or  threat,  be  held  out  to  the  prisoner, 
as  by  telling  him  he  had  better  tell  all  he  knew,  R.  v.  Kingston, 
4  Car.  4  P.  387,  or  that  he  had  better  tell  where  he  had  got  the 
property,  R.  v.  Dunn,  4  C-ar,  ^f  P-  543 ;  "  you  had  better  split, 
and  not  suffer  for  all  of  them,"  R.  v.  Thomas,  6  Car.  ^  P.  353 ; 
"  it  would  have  been  better  if  you  had  told  at  first,"  R,  v. 
WalkUy  ^  Clifford,  6  Car.Sf  P.  175 ;  *'  that  unfortunate  watch 
has  been  found,  and,  if  you  do  not  tell  me  who  your  partner  was, 
I  will  commit  you  to  prison  as  soon  as  we  get  to  Newcastle,*'  R. 
V.  Parratt,  4  Car.  6;  P.  570,  or  the  like :  any  confession  the  pri- 
soner may  have  thereby  been  induced  to  make,  cannot  be  given 
in  evidence  against  him. 

But  nothing  short  of  a  threat,  or  of  a  promise  of  favour  with 
respect  to  the  offence  charged  against  the  prisoner,  will  have  this 
eflect.  Where  a  confession  was  obtained  from  a  boy  of  fourteen 
years  of  age,  by  questions  put  to  him  by  the  constable  who 
apprehended  him,  and  at  a  time  when  the  boy  had  not  had  food 
for  nearly  a  day,  a  majority  of  the  judges  held,  that  the  confes- 
sion was  receivable  in  evidence.  R,  v.  Thornton,  Ry,  ^  M.  27. 
Where  a  man,  conunitted  for  murder,  was  visited  by  Uie  chaplain 
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of  the  gaol,  who,  in  long  and  very  earnest  diicouree  with  him 
upon  the  necessity  of  repentance,  and  of  confessing  his  sins, 
wrought  so  much  upon  the  man's  mind,  that,  in  a  suhsequent 
interview  with  the  gaoler,  the  prisoner  said  that  he  would  tell 
him  all  about  it ;  the  gaoler  tola  him  not  to  say  any  thing  which 
he  wished  the  magistrates  not  to  know,  as  it  woula  be  ms  duty 
immediately  to  tell  them  of  it ;  the  prisoner  said  that  he  wished 
it,  and  then  gave  the  details  of  the  murder :  the  judges  were 
unanimously  of  opinion,  that  this  confession  was  receivable  in 
evidence.  R.  v.  Gilham,  Ry,  ^  M.  186.  Where  a  constable 
told  a  prisoner,  V  if  you  will  tell  where  the  property  is,  you  shall 
see  your  wife,"  Patteson,  J.  held,  that  this  was  not  such  an  in^ 
ducement  as  to  exclude  evidence  of  what  the  prisoner  said.  R, 
V.  Lloyd,  6  Car.  ^f  -P*  393.  So,  where  it  appeared  that  the  state- 
ment of  the  prisoner  was  obtained  from  him,  in  answer  to  educa- 
tions put  to  him  by  the  magistrate,  Littledale,  J.  allowed  it  to 
be  read.  R,  v.  Ellis,  Ry.  4  ^'  ^*  ^-  ^*  432.  So  a  statement 
made  by  a  person  as  a  witness  before  a  Committee  of  the  House 
of  Commons,  and  under  compulsoiy  process,  was  received  in 
evidence  by  Abbott,  C.  J.  upon  an  mdictment  afterwards  pre- 
ferred against  the  witness.  R.  v.  Merceron,  2  Stark.  366.  So, 
where  a  prisoner  in  gaol,  on  a  charge  of  felony,  asked  the  turn- 
key of  the  e^ol  to  put  a  letter  in  the  post  for  him,  directed  to  his 
father,  and  the  turnkey,  instead  of  putting  it  into  the  post,  sent 
it  to  the  prosecutor :  Oarrow,  B.  held,  that  the  letter  was  admis- 
sible in  evidence  against  the  prisoner,  notwithstanding  the  man- 
ner in  which  it  was  obtained.  R,  v.  Derringtonf  2  Car,  if  P. 
418. 

And,  where  a  threat  or  promise  is  used,  it  must  appear  to  have 
been  holden  out  by  some  person  concerned  in  apprehending* 
examining,  or  prosecuting  the  prisoner,  or  by  the  person  to  whom 
the  confession  is  made.  Thus,  where,  upon  a  man  being  appre- 
hended for  larceny,  several  of  bis  neighbours  admonished  him  to 
tell  the  truth  and  consider  his  family,  and  he  thereupon  made  a 
confession  to  the  constable :  the  judges  held  this  confession  to 
be  receivable  in  evidence,  because  the  indacement  to  confess  was 
not  holden  out  or  sanctioned  by  any  person  who  had  any  concern 
in  the  business.  R,  v.  Row,  R.  ^  ky,  153.  Upon  the  trial  of 
a  girl  for  the  murder  of  a  bastard  child,  it  appeared  that  a  woman, 
who  was  present  when  the  surgeon  was  attending  her,  mentioned 
that  she  had  advised  her  to  confess,  and  the  girl  then  made  a 
confession  to  the  surgeon :  Park,  J.  and  Hullock,  B.  held,  that 
the  confession  was  receivable  in  evidence,  because  the  induce- 
ment to  confess  was  holden  ont  by  a  person  who  had  no  authority 
whatever  to  do  so;  if  it  had  been  by  the  constable,  prosecutor, 
or  the  1ike»  it  would  have  been  otherwise.  R.  v.  Gibbonf,  1  Car. 
^  P.  97.  And  see  R,  v.  Tyler,  Id.  129.  But  where  a  girlf  be- 
ing apprehended  for  the  murder  of  her  child,  was  left  by  the 
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constable  in  the  custody  of  a  woman,  who  told  her  she  had  better 
teil  the  truth,  otherwise  it  would  lie  upon  her,  and  the  man 
woold  go  free ;  upon  which  she  made  a  confession  to  the  woman : 
J.  Parke  and  Taunton,  J  J.  held  this  confession  not  receivable, 
as  it  was  made  in  consequence  of  an  inducement  held  out  to  the 
prifloner  by  a  person  who  had  her  in  custody.  R.  v.  Enocht  5 
Car,  6;  P.  539.  And,  where  the  committing  magistrate  told  the 
prisoner,  that,  if  he  would  make  a  disclosure,  he  would  do  all  he 
coald  for  him,  and  the  prisoner  afterwards  made  a  disclosure  to 
the  turnkey  of  the  gaol :  J.  Parke,  J.  held,  that  it  was  not  receiv- 
able in  evidence  after  the  promise  holden  out  by  a  magistrate, 
more  especially  as  the  turnkey  had  not  given  any  previous  cau- 
tion to  tne  prisoner.    £.  v.  Cooper,  5  Car.  ^  P.  535. 

If,  however,  after  an  inducement  by  threat  or  promise  has  been 
holden  out  to  a  prisoner  to  confess,  and,  before  any  confession 
actually  made,  the  prisoner  be  undeceived  as  to  the  promise  or 
threat,  and  assured  that  he  has  nothing  to  hope  from  the  one  or 
fear  from  the  other,  any  confession  he  makes  afterwards  will  be 
receivable  in  evidence.    Where  a  roan,  committed  for  murder, 
was  told  by  a  magistrate,  that,  provided  he  was  not  the  person 
who  struck  the  fatal  blow,  he  would  use  all  his  endeavours  and 
infloence  to  prevent  any  ill-consequences  to  him,  if  he  would  dis- 
close all  he  knew  of  the  murder ;  and  the  magistrate  wrote  upon 
the  subject  to  the  Secretary  of  State ;  but,  upon  learning  from 
him  that  mercy  could  not  be  extended  to  the  pnsoner,  he  informed 
the  prisoner  of  it;  afterwards  the  prisoner  made  a  confession  be- 
fore the  coroner,  but  he  was  previously  told  by  him  that  any  con- 
fession or  admission  he  should  make  would  be  given  in  evidence 
against  him  at  the  trial,  and  that  no  hope  or  promise  of  pardon 
could  be  held  out  to  him :  Littledale,  J.  held,  clearly,  that  this 
confession  was  receivable  in  evidence.    R»  v.  Cleeves,  4  Car,  ^ 
P.  221.    So,  upon  the  trial  of  a  eirl  for  administering  poison,  it 
appeared  that  she  was  threatened  by  her  mistress,  that,  if  she  did 
not  tell  all  about  it  that  night,  a  constable  should  be  sent  for  the 
next  morning,  to  take  her  before  the  magistrates ;  and  she  made 
a  statement  accordingly,  which  the  judge  refused  to  receive  in 
evidence ;  but  it  appeared,  also,  that  the  constable  was  actually 
sent  for  the  next  morning,  and  took  her  into  custody,  and  that 
whilst  on  the  way  to  the  magistrates,  in  his  custody,  she  made 
another  confession  to  him :  Bosanquet,  J.  held  this  latter  con- 
liefltion  to  be  admissible  in  evidence,  for,  at  the  time  the  prisoner 
made  it,  the  inducement  was  at  an  end.     R.  v.  Richards,  5  Car. 
Sf  P.  318.    So,  where  constables  had  induced  a  prisoner  to  con- 
fess, by  telling  him  that  his  companions  had  "  split,"  and  he 
might  as  well  do  so ;  but  afterwards,  upon  this  appearing  before 
the  magistrate  who  took  the  examination,  he  informed  the  pri- 
soner that  his  confessing  would  do  him  no  good,  but  that  he 
would  be  committed  to  prison  to  take  his  trial  -,  Denman,  C.  J. 
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held,  that  a  confession  by  the  prisoner  to  the  magistrate,  after 
this  caution,  was  receivable  in  evidence.  R.  v.  Howet,  6  Car,  Sf 
P.  404. 

But  even  in  cases  where  the  confession  of  a  prisoner  is  not 
receivable  in  evidence,  on  account  of  its  having  been  obtained 
by  means  of  some  threat  or  promise,  any  discovery  made  in 
consequence  of  it  may  be  provea ;  and  in  such  a  case,  the  coun- 
sel for  the  prosecution  is  merely  allowed  to  ask  the  witness, 
whether,  in  consequence  of  something  he  heard  from  the  pri- 
soner,  he  found  any  thing,  and  where,  &c.,  and  the  witness  in 
answer  can  only  give  evidence  of  the  fact  of  the  discovery.  In 
one  case,  indeed,  the  judges  are  reported  to  have  gone  further. 
The  case  was  thus : — the  prisoner  was  indicted  for  stealing  a 
guinea  and  two  bank  notes  for  £6  each ;  the  prosecutor  in  his 
evidence  was  about  to  state  a  confession  of  the  prisoner,  bat 
admitting  that  he  had  previously  told  the  prisoner  tnat  it  would 
be  better  for  him  to  confess,  Chambre,  J.,  who  tried  the  case, 
would  not  allow  the  confession  to  be  given  in  evidence ;  but  he 
allowed  the  prosecutor  to  prove,  "  that  the  prisoner  brought  him 
a  guinea  ana  a  £5  bank  note,  which  he  gave  up  to  the  prosecu- 
tor as  the  guinea  and  one  of  the  notes  that  had  been  stolen  from 
him  ;"  and  a  majority  of  the  judges  (Lord  Ellenborough,  Mans- 
field, Macdonald,  Heath,  Grose,  Chambre  and  Wood,)  held 
that  this  evidence  was  properly  receivable.  R.  v.  Griffin,  R,  ^ 
Ry.  150.  On  the  very  same  day  the  judges  appear  to  have 
decided  another  case,  which  was  thus :  the  prisoner  was  indicted 
for  stealing  money  to  the  amount  of  H.  8s. ;  when  he  was  ap- 
prehended, the  prosecutor  went  to  him,  and  asked  him  what  he 
had  done  with  his  money  which  he  had  taken  out  of  his  pack, 
saying  at  the  same  time  that  "  he  only  wanted  his  money,  and 
if  the  prisoner  gave  him  that,  he  might  go  to  the  devil,  if  he 
pleased ;"  the  prisoner  therefore  took  Us.  6\d.  out  of  his  pocket, 
and  said  it  was  all  he  had  left  of  it :  a  majority  of  the  judges 
(Macdonald,  Chambre,  Lawrence,  Le  Blanc  and  Heath,)  held, 
that  this  was  not  receivable  in  evidence ;  Wood,  Grose,  and 
Mansfield,  were  of  a  different  opinion,  Ld.  EUenboroagh  dubi" 
tante,  R.  v.  Jones,  R.  &*  Ry,  151 ;  and  tee  observationi  on 
these  cases,  1  Arch,  P,  A.  195.  There  is  also  another  case  upon 
the  same  subject,  decided  at  a  later  period ;  the  former  cases 
were  in  1809,  the  following  case  in  1822 :  the  prisoner  was  in- 
dicted for  stealing  several  gowns  and  other  articles ;  he  was 
induced,  by  promises  of  the  prosecutor,  to  coniiess  his  guilt, 
and  after  that  confession  he  took  the  officer  to  a  particular  house, 
as  the  house  where  he  had  disposed  of  the  property,  and  pointed 
out  the  person  there  to  whom  he  had  delivered  it ;  that  person 
denied  having  received  it«  and  the  property  was  never  found ; 
the  confession  was  not  admitted  in  evidence,  but  the  taking  of 
the  officer  to  the  house  above  mentioned  was^  and  the  prisoner 
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was  convicted ;  Bayley,  J.,  who  tried  the  prisoner,  entertaining 
a  doubt  whether  the  latter  evidence  was  properly  receivable, 
submitted  the  matter  to  the  judges,  who  held  that  it  was  not, 
and  that  the  conviction  therefore  was  wrong :  that  '*  the  con- 
fession was  excluded,  because  being  made  under  the  influence 
of  a  promise,  it  could  not  be  relied  on ;  and  the  acts  of  the  pri- 
soner, under  the  same  influence,  not  being  confirmed  by  the 
finding  of  the  property,  were  open  to  the  same  objection ;  the 
influence  which  produced  a  groundless  confession  might  also 
produce  groundless  conduct.  R,  v.  Jenkins,  R,  6^  Ry,  492. 
JTbe  above  case  of  R.  v.  Jones,  however,  shews  that  the  finding 
of  the  property  makes  no  diflerence.  There  is  no  doubt  that  if 
the  goods  in  Jenkins's  case  had  been  found  at  the  house,  the 
officer  might  prove  that  he  found  them  there  in  consequence  of 
something  he  learned  from  the  prisoner;  but  whether  that 
would  also  let  in  evidence  of  the  prisoner's  act  in  accompanying 
the  officer  to  the  house,  and  of  what  he  said  upon  that  occasion, 
is  another  question. 

If  upon  taking  the  examination  of  a  prisoner  before  a  magis- 
trate, the  prisoner  be  examined  upon  oath,  his  examination  can- 
not afterwards  at  the  trial  be  read  against  him.  But  where  a 
prisoner  was  thus  sworn  by  mistake,  it  being  supposed  that  he 
was  a  witness,  and,  upon  the  mistake  being  discovered,  the  ma- 
gistrate ordered  the  deposition  to  be  destroyed,  cautioned  the 
narty,  and  then  took  his  examination :  Garrow,  B.  held  this 
tatter  examination  to  be  receivable  in  evidence.  R.  v.  Webb, 
4  Car.  ^  P.  564.  Where  a  statement  made  by  a  prisoner  upon 
oath,  at  a  time  when  he  was  not  under  any  suspicion,  was  ten- 
dered in  evidence,  Vaughan,  B.  held  it  to  be  admissible.  R.  v. 
Tubby,  5  Car,  ^  P.  530.  But  in  another  case,  upon  a  trial  for 
administering  poison,  where  it  appeared  that  the  prisoner  and 
several  other  persons  were  examined  upon  oath  before  a  magis- 
trate upon  the  subject,  no  specific  charge  being  at  that  time 
made  asainst  any  person,  but  in  the  result  the  prisoner  was  com- 
mitted tor  the  offence :  Gumey  B.  refused  to  receive  in  evidence 
what  the  prisoner  stated  upon  that  occasion  ;  the  above  case  of 
R,  T.  Tubhy  was  cited,  and  he  admitted  he  was  disposed  to  agree 
with  that  decision,  and  mentioned  a  case  of  R.  v.  Walker,  for 
forgery  of  a  will,  tried  at  the  Old  Bailey,  where  the  prisoner's 
affidavit  in  the  Ecclesiastical  Court  was  read  in  evidence  against 
him  ;  but  he  distinguished  R»  v.  Tubby,  from  the  present  case, 
the  examination  in  this  case  being  taken  at  the  time  the  prisoner 
was  committed.  R*  v.  Letds,  6  Car.  ^  P.  161 .  Another  dis- 
tinction perhaps  might  with  propriety  be  taken,  namely,  between 
a  case  where  the  oath  is  merely  voluntary,  as  the  affidavit  in 
Walker's  case  above  mentioned,  and  where  the  part^  is.  in  strict- 
ness bound  by  his  oath  to  speak  the  whole  truth,  as  in  an  exami- 
nation before  a  magistrate,  or  the  like.    If  the  examination  has 
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been  taken  in  writing,  the  writing  must  be  prodaced,  and  must 
be  proved  either  by  the  magistrate  or  his  clerk,  or  hy  the  con- 
stable or  some  other  person  who  was  present  at  the  time,  who 
can  swear  to  its  being  read  over  to  the  prisoner,  and  that  he 
signed  it  or  otherwise  admitted  it  to  be  true,  and  who  can  also 
prove  the  magistrate's  signature  to  it  It  is  not  essential  that 
the  prisoner  should  hare  signed  the  examination  :  it  still  can  be 
given  in  evidence  against  the  prisoner,  even  although  upon  his 
being  asked  to  sign  it,  he  refused  to  do  so.  A.  v.  Lamb,  2  Leach, 
625.  Where  upon  an  indictment  for  murder,  it  appeared  that 
the  prisoner  having  given  the  deceased  the  blow,  of  which  he 
afterwards  died,  the  deceased  summoned  him  before  two  magis- 
trates, who  convicted  him  as  for  an  assault :  what  was  said  by 
the  parties  on  that  occasion  was  not  taken  down  in  writing  ;  but 
Tinaal,  C.  J.  allowed  one  of  the  magistrates  to  be  examined  as 
to  what  the  deceased  then  stated,  (not  as  evidence  of  the  fact  he 
stated,  but  merely  as  eliciting  certain  answers  from  the  prisoner,) 
and  also  what  the  prisoner  stated  in  answer.  R.  v.  Edmunds, 
6Car.^  P.  164. 

We  have  hitherto  been  considering  the  admissibility  of  con- 
fessions in  evidence  against  the  party  who  made  them.  And 
they  are  evidence  only  as  against  them,  and  not  as  against  others ; 
excepting  perhaps  in  treason  and  conspiracy,  in  cases  where  the 
confession  or  declaration  of  one  of  the  conspirators  may  amount 
to  an  overt  act.  See  R,  v.  Watson,  2  Stark,  140,  141.  Kven 
where  one  of  three  prisoners,  on  examination  before  the  magis- 
trate,  stated  that  he  and  another  of  the  prisoners  committed 
the  felony,  and  the  other  who  was"  present  did  not  deny  it : 
Holroyd,  J.  held  that  this  confession  could  not  be  given  in 
evidence  against  the  other  prisoner,  and  he  said  that  it  had  so 
been  decided.  R,  v.  Appleby  et  al.  3  Stark*  33.  Where  on 
the  trial  of  two,  a  confession  of  one  of  them,  affecting  also  the 
other,  is  to  be  given  in  evidence,  the  judge,  if  the  confession  be 
in  writing,  usually  orders  the  officer,  whose  duty  it  is  to  read  it, 
to  read  it  in  such  a  way  as  not  to  disclose  the  name  of  the  other 
defendant ;  or  if  the  confession  be  not  in  writing,  many  of  the 
judges  give  a  similar  caution  to  the  witness  who  proves  it.  This, 
however,  is  entirely  discretionafy.  Where  upon  an  indictment 
against  a  receiver  of  stolen  goods,  it  appeared  in  evidence  that 
the  princi|ml  felon  made  a  confession  before  the  magistrate,  in 
the  presence  of  the  prisoner,  not  only  of  his  own  guilt,  but  also 
of  matters  afiecting  the  prisoner  as  receiver,  the  judge  at  the  trial 
reoeived  evidence  of  the  confession,  as  to  the  principal's  guilt, 
in  proof  of  the  larceny,  but  not  what  was  said  with  respect  to 
the  prisoner :  the  prisoner  being  convicted,  the  judges  held  the 
conviction  to  be  wrong,  as  the  confession  of  the  principal  was 
not  admissible  aeainst  the  receiver  for  any  purpose ;  and  many 
of  the  judges  held,  that  even  if  the  principal  were  convicted,  and 
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the  indictment  against  the  receiver  stated  merely  the  guilt  of  the 
principal  and  not  the  conviction,  the  conviction  could  not  be  re- 
ceived in  evidence  to  prove  it,  bat  it  must  be  proved  by  other 
means.  R.  v.  Turner,  Ry.  ^  M.  347.  But  if  the  indictment 
state  the  conviction  of  the  principal,  the  record  of  the  conviction, 
or  an  examined  copy  of  it,  is  clearly  evidence  to  prove  it ;  see 
R.  V.  Baldwin,  R,  ^  Ry,  241  ;  and  in  R,  v.  Blick,  4  Car,  ^ 
P.  377,  this  was  allowed  by  Bosanquet,  J.  even  although  it 
appeared  to  be  a  conviction  upon  a  plea  of  guilty. 

Bat  in  cases  where  the  inhabitants  of  a  parish  or  township  are 
deemed  parties,  the  admission  of  one  is  deemed  evidence  against 
the  parish  or  township  generally.  And  therefore  where,  upon  the 
trial  of  an  appeal  against  an  order  of  removal,  the  respondents 
proposed  to  give  in  evidence  the  declaration  of  the  master  of  the 
paper's  husband,  as  to  a  hirinjg,  the  master  being  a  rated  in- 
habitant of  the  appellant  pansh ;  this  the  Sessions  refused  to 
allow,  as  the  respondents  might  call  the  master  and  examine 
him :  the  Court  of  King's  Bench,  however,  held  that  the  evi- 
dence ought  to  have  been  admitted,  as  rated  parishioners  are 
deemed  parties  to  the  appeal ;  if  what  they  have  said  be  mere 
idle  conversation,  it  vrill  have  little  weight :  the  Court  therefore 
sent  the  case  back  to  be  reheard.  R.  v.  Whitby  Lower,  1  M,  Si; 
S,  636.  So  where  the  respondents,  in  order  to  prove  the  settle- 
ment of  the  pauper's  father  in  the  appellant  parish,  called  the 
father  himself  as  a  witness,  who  refused  to  give  evidence,  on  the 
ground  of  his  l)eing  a  rated  inhabitant  of  that  parish  ;  they  then 
examined  the  pauper,  as  to  declarations  made  by  his  father,  in 
his  presence,  with  respect  to  the  value,  &c.  of  land  which  he  oc- 
cupied :  and  the  Court  of  King's  Bench  held  the  evidence  to  be 
admissible.     R.  v.  Hardwick,  1 1  East,  578. 

And  lastly,  confessions,  to  be  given  in  evidence,  roust  be  of 
the  offence  charged  in  the  indictment,  or  of  some  matter  relating 
to  it :  upon  an  indictment  for  a  specific  crime,  you  cannot  give 
in  evidence  any  confession  or  declaration  of  the  prisoner  of  his 
having  committed  similar  crimes  upon  other  occasions,  or  of  his 
general  disposition  to  commit  them.    R.  v.  Cole,  1  Ph.  Ev,  170. 

Pretumptions.'}  A  presumption  is,  where  some  facts  being 
proved,  another  follows  as  a  natural  or  very  probable  conclusion 
from  them,  so  as  readily  to  gain  assent  from  the  mere  probability 
of  its  having  occurred,  without  farther  proof.  1  Arch.  PI.  ^  Ev, 
eiv.  act.  362,  363.  The  fact  there  assented  to,  is  said  to  be  pre- 
sumed ;  that  is,  taken  for  granted,  until  the  contrary  be  proved 
by  the  opposite  party :  stabitur  presumptioni  donee  probetur  in 
eontrarium.  Co,  Lit.  373.  And  it  is  adopted  the  more  readily, 
in  proportion  to  the  difficulty  of  proving  the  fact  by  positive 
evidence,  and  to  the  obvious  facility  of  disproving  it,  or  of  proving 
facts  inconsistent  with  it,  if  it  really  never  occurred.    These  pre- 
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sumptions  are  of  three  kinds :  Violent  presumptions,  where  the 
facts  and  circumstances  proved,  necessarily  attend  the  fact  pre- 
sumed ;  Gilb.  Ev,  157  ;  Probable  presumptions,  where  the  facts 
and  circumstances  proved,  usually  attend  the  fact  presumed ; 
3  Bl,  Com.  372 ;  and  light  or  rash  presumptions,  wliich  how- 
ever have  no  weight  or  validity  at  all.  Id,  GiUf,  Ev,  157.  Co, 
Lit.  6  b.  See  1  Arch.  PI.  ^  £v.  civ.  act.  363,  and  the  cases 
and  other  authorities  tltere  collected. 

Under  this  head  is  classed  that  very  usual  mode  of  proving 
offences,  adopted  from  necessity,  called  circumstantial  evidence  : 
direct  and  positive  evidence  of  the  commission  of  offences  cannot 
in  all  cases  be  procured ;  they  are  often  committed  in  secret,  and 
if  circumstantial  evidence  were  excluded  by  our  law,  all  secret 
offences  might  be  committed  with  impunity.  Circumstantial,  or 
(as  it  is  freauently  termed)  presumptive  evidence,  therefore,  is 
allowed  in  all  cases  where  direct  and  positive  evidence  of  the 
defendant's  having  committed  the  offence  cannot  be  procured  ; 
and  it  is  often  as  satisfactory  as  direct  and  positive  evidence.^  It 
is  also  adopted  as  confirmatory  evidence,  even  where  there  is  direct 
and  positive  evidence  of  the  offence  committed,  in  order  to  induce 
the  jury  to  yield  a  more  ready  credence  to  the  direct  and  positive 
evidence.  In  larceny,  for  instance,  after  proving  that  the  goods 
were  taken  or^stolen,  proof  that  they  were  found  in  the  possession 
of  the  prisoner  shortly  afterwards,  and  that  he  did  not  give  any 
satisfactory  account  of  the  manner  in  which  he  came  by  them,  is 
deemed  good  presumptive  evidence  of  the  prisoner  having  stolen 
them  ;  see  post,  title  **  Larceny  ;**  and  if  to  this  be  added  evi- 
dence that  the  goods,  when  found,  were  concealed  or  disguised, 
or  that  the  prisoner  when  charged  with  the  offence  absconded,  it 
will  very  much  strengthen  the  presumption.  On  the  other  band, 
if  the  goods  be  not  found  for  a  considerable  time  after  they  were 
stolen,  the  presumption  is  proportionably  weakened.  And  in 
larceny,  even  where  there  is  direct  and  positive  evidence  of  the 
prisoner's  guilt,  if  at  the  same  time  there  be  any  doubt  whatever 
of  the  jury  believing  the  witnesses,  it  is  usual  in  practice  to  add 
evidence  of  all  circumstances  the  case  furnishes,  from  which  the 
jury  may  infer  the  guilt  of  the  prisoner,  and  that  the  witnesses 
are  speaking  the  truth ;  as  for  instance,  that  the  prisoner  was 
seen  in  the  neighbourhood  of  the  place  from  whence  the  goods 
weie  stolen,  shortly  before  they  were  missed,  or  about  the  time 
when  it  is  probable  they  were  stolen ;  that  shortly  afterwards 
they  were  found  in  his  possession,  or  that  he  pawned  or  sold  them ; 
that  he  gave  a  false  name  in  doing  so ;  that  he  gave  a  £alae  or 
unsatisfactory  account  of  the  manner  in  which  he  came  by  them, 
or  the  Vkt. 

Upon  an  indictment  against  any  person  eanccisuig  any  office, 
promssion,  or  employment,  for  a  criminal  act  done  by  him  as 
sach  officer,  Ace,  proof  that  ha  acted  as  such  officer,  &c.  will 
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raise  the  presumption  that  he  was  duly  appointed,  and  his  ap- 
pointment therefore  need  not  be  proved.  See  6  T.  R,  635,  n. ; 
4  T,R,  366,  per  Buller,  J.  1  Stark.  405.  Peake,  236.  And 
as  to  offences  agiunst  officers  :  bv  stat  3^4  Wtn.  4,  c.  53,  (for 
the  prevention  of  smuggling),  it  is  enacted  by  sect.  118,  that  **  if 
upon  any  trial  a  question  shall  arise  whether  any  person  is  an 
otiBcer  of  the  army,  navy,  or  marines,  being  duly  employed  for 
the  prevention  of  smuggling,  and  on  full  pay,  or  an  officer  of 
customs  or  excise,  evidence  of  his  having  acted  as  such  shall  be 
deemed  sufficient,  and  such  person  shall  not  be  required  to  pro- 
duce his  commission  or  deputation,  unless  sufficient  proof  shall 
be  given  to  the  contrary."  So  in  the  case  of  peace  officers,  jus- 
tices of  the  peace,  constables,  &c.,  it  is  sufficient  to  prove  that 
they  acted  in  those  characters,  without  producing  their  appoint- 
ment ;  and  that  even  in  the  case  of  murder.  Per  Buller,  J. 
Berryman  v.  Wise,  4  T.  R.  366.  And  the  same,  in  other  cases, 
where  it  becomes  a  question  whether  a  person  acting  as  a  public 
officer,  was  so  at  the  time.  Therefore  where,  upon  an  indictment 
against  an  officer  under  government  for  malversation  in  his  office^ 
a  letter  of  instructions,  signed  by  three  of  the  lords  of  the 
treasury,  was  allowed  to  be  read  in  evidence,  without  producing 
the  commission  by  which  they  were  appointed  ;  R.  v.  Jones,  2 
Camp,  13 1 ;  for  it  is  a  general  presumption  of  law,  that  a  person 
acting  in  a  public  capacity,  is  duly  authorized  so.  to  do.  Per 
Ld.  Ellenborough,  C,  J.,  3  Camp.  433,  432.  For  the  same 
reason,  upon  an  indictment  for  perjury  in  an  oath  taken  before  a 
surrogate  in  the  Ecclesiastical  Court,  the  fact  of  the  person  who 
administered  the  oath,  having  acted  as  a  surrogate,  is  sufficient 
evidence  of  his  being  so,  without  producing  his  appointment. 
R.  V.  Vereht,  3  Camp.  432. 

The  intention  with  which  an  act  is  done,  must  also  neces- 
sarily be  the  subject  of  presumption.  It  can  never  be  the  sub- 
ject of  direct  and  positive  proof;  and  therefore  if  not  confessed, 
it  must  be  presumed  either  from  the  nature  of  the  act  itself,  oi 
from  other  facts  and  circumstances  connected  with  it.  Proof 
that  a  person,  at  the  time  that  he  uttered  a  forged  instrument, 
knew  that  it  was  forged,  is  good  evidence  of  his  intention  to  de- 
fraud ;  and  the  intent  may  be  laid  in  the  indictment,  to  defraud 
either  the  person  to  whom  it  was  uttered  or  attempted  to  be 
passed,  H.  v.  Skeppard,  R.  ^  Ry.  169.  R.  v.  Wicks,  Id.  149, 
or  the  person  whose  name  is  forged.  R.  v.  Maxagora,  R.  ^  Ry, 
291.  So  in  prosecutions  for  libel,  the  malice  may  be  presumed 
from  the  nature  of  the  libel  itself,  or  from  other  acts  havine  im- 
mediate relationship  to  it,  or  even  from  other  libels  which  di- 
rectly refer  to  it.  See  Tate  v.  Humphrey,  2  Camp.  73,  n.  RuS' 
tel  v.  M*  Quitter,  1  Camp.  49.  In  murder,  the  law  presumes  the 
malice  from  the  fact  of  the  homicide,  unless  the  circumstances 
attending  it  rebut  the  presumption. 
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So  a  g^lty  knowledge  may  be  proved,  either  by  direct  and 
positive  evidence  or  admissions,  or  by  the  proof  of  facts  from 
which  the  jary  may  fairly  infer  it.  To  prove  a  guilty  knowled^ 
of  a  bill  or  note  being  forged  at  the  time  the  pai-ty  uttered  it, 
proof  that  he  gave  a  false  account  of  the  parties  to  it,  R,  v. 
nough,  R,  4r  Ay.  120,  or  that  he  had  previously  uttered  other 
forged  notes  of  the  same  description,  R,  v.  Edward  Ball,  R,  Si; 
Ry.  132,  or  the  like,  would  be  sufficient  evidence  from  which 
the  jury  might  infer  it.    And  the  like  in  other  cases. 

Proofs,"]  Whatever  is  not  confessed,  and  cannot  be  presumed, 
must  be  proved  by  direct  and  positive  evidence.  This  evidence 
is  of  two  kinds :  written  evidence,  and  the  parol  testimony  of 
witnesses;  both  of  which  shall  be  treated  of  shortly,  in  the  next 
part  of  this  section.  We  shall  in  this  place  merely  notice  the 
general  rule,  which  is  applicable  as  well  to  criminal  cases  as  to 
civil  actions,  namely,  that  the  best  evidence  the  nature  of  the 
case  will  admit  of  must  be  produced,  if  it  be  possible  to  be  had ; 
but  if  not  possible,  then  the  next  best  evidence  that  can  be  had 
shall  be  allowed.  1  Arch,  PI.  ^  £v.  civ.  act,  372.  For  if  it  be 
found  that  there  is  any  better  evidence  existing  than  that  which 
is  produced,  the  very  non-production  of  it  creates  a  presumption 
that  it  would  have  detected  some  falsehood,  which  at  present  is 
concealed.  3  B2.  Com.  368.  Gilb.Ev,l6,  lSh(m.d97,  Carth, 
220.  3  East,  192.  Thus,  in  order  to  prove  any  part  of  the  terms 
on  which  lands  are  leased,  if  the  lease  be  in  vmting,  nothing 
else  shall  be  admitted  as  evidence  of  it  but  the  lease  itself,  if  in 
being,  and  within  the  control  of  the  party  who  has  to  prove  it ; 
Gilb.  Ev.  93.  10  Co,  92  b,  93.  R,  \,Merthyr  Tidvil,  1  B.  <Sf 
Adolph,  29 ;  and  it  is  deemed  to  be  within  his  control,  if  it  be 
in  the  hands  of  any  third  person  whom  he  may  compel  by 
subpana  duces  tecum  to  produce  it.  And  the  same,  with  respect 
to  all  deeds,  agreements,  bills  of  exchange,  promissory  notes, 
and  the  like. 

If,  however,  such  deed  or  other  written  instrument  have  been 
destroyed  or  lost,  then,  upon  proof  of  that  fact,  the  judge  will 
allow  secondary  evidence  to  be  given  of  it ;  that  is  to  say,  proof 
by  an  examined  copy,  or  even  parol  evidence  of  its  contents.  If 
it  be  proved  to  have  been  destroyed,  then  the  party  is  entitled, 
as  of  course,  to  prove  its  contents  by  secondary  evidence.  But 
if  that  cannot  be  proved,  then,  in  order  to  let  in  secondary 
evidence,  the  Court  must  be  satisfied  by  evidence  that  the  original 
is  lost,  or  that,  after  diligent  search  for  it,  it  cannot  be  found ; 
and  parol  evidence  to  this  effect  must  be  given  by  the  person  or 
persons  who  actually  at  one  time  had  the  custody  of  the  original, 
or  those  legally  entitled  to  the  custody  of  it  Where,  upon  the 
trial  of  an  appeal  against  an  order  of  removal,  the  question  was 
whether  the  respondents  had  sufficiently  accounted  for  the  non- 
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production  of  an  indenture  of  apprenticeship,  so  as  to  let  in 
parol  evidence  of  its  contents ,  it  was  proved  inat  there  had  been 
two  parts  of  it,  one  given  to  the  paiish  officers  (which  was 
proved  to  have  been  destroyed)  and  the  other  given  to  the 
master,  who  afterwards,  upon  his  assigning  the  apprentice  to  a 
Miss  Taylor,  gave  it  to  her ;  and  that  upon  application  to  Miss 
Taylor  for  it,  she  said  she  could  not  find  it,  and  did  not  know 
where  it  was ;  but  she  was  not  at  the  trial,  nor  had  she  been 
subpoenaed:  the  Court  of  King's  Bench  held,  that  as  Miss 
Taylor  was  not  called  as  a  witness,  there  was  no  evidence  that 
the  |»rt  of  the  indenture  she  had  was  lost  or  destroyed,  and  that 
therefore  parol  evidence  of  the  contents  of  the  indenture  coald 
not  be  received.  R,  v.  CastleUm,  6T.R.  236.  But  where,  in 
such  an  appeal,  in  order  to  account  for  the  non-production  of  an 
indenture  of  apprenticeship,  it  was  proved  by  the  pauper's  mother, 
that,  about  24  years  before,  she  received  money  from  the  parish 
officers  of  Stourbridge  to  put  her  son  out  apprentice,  and  that 
she  accordingly  bound  him  by  indenture  to  one  Clay ;  that  she 
gave  the  indenture  to  the  wife  of  one  W.  Badger,  a  market 
gardener,  who  was  in  the  habit  of  attending  the  market  at  Stour- 
bridge, to  give  to  the  overseers  there,  but  that  Badger  and  his 
wife  had  since  died,  the  wife  last ;  evidence  was  then  given  that 
the  parish  chest  had  been  searched,  but  no  such  indenture  had 
been  found ;  and  that  Badger's  executor,  upon  being  applied  to, 
stated  that  no  such  indenture  was  in  his  possession,  or  in  the  pos- 
session of  Badger  at  the  time  of  his  death :  the  Court  of  King's 
Bench  held  that  this  was  sufficient  evidence  of  the  destruction 
or  loss  of  the  indenture,  to  let  in  secondary  evidence  of  its  con- 
tents ;  as  it  was  the  duty  of  the  parish  officers,  upon  the  delivery 
of  the  indenture  to  them,  to  place  it  in  the  parish  chest,  and  as 
upon  search  it  vras  not  found  there,  the  presumption  was  that  it 
was  lost  or  destroyed.  R.  v.  Stourbridge,  8  B.  ^  C.  96.  So,  in  a 
similar  case*  where  a  witness  proved  that,  bearing  that  the  inden- 
ture was  in  the  possession  of  the  pauper,  (who  was  then  very  ill 
and  shortly  afterwards  died),  he  called  upon  him  to  make  in- 
quiry about  it,  and  he  told  him  that  when  the  indenture  expired 
it  was  given  to  him  and  he  burnt  it ;  it  was  proved  also  that 
inquiry  was  also  made  of  the  executrix  of  the  master,  who  said 
she  knew  nothing  about  it;  but  it  did  not  appear  that  any  search 
had  been  made  for  it  among  the  papers  of  the  master  or  the 
pauper :  the  Court  held  this  to  be  sufficient ;  it  was  not  perhaps 
sufficient  as  proof  of  the  actual  destruction  of  the  indenture  by 
the  pauper,  but  it  was  sufficient  to  discharge  the  party  of  laches 
in  not  making  further  inquiry.  R*  v.  Morton^  4  M.8^  S.  48. 
So,  in  a  settlement  case,  where,  to  prove  an  apprenticeship  37 
years  before,  it  was  proved  that  there  were  two  parts  of  it,  one 
given  to  the  master,  one  to  the  father  of  the  apprentice ;  that  the 
father  gave  his  to  one  Buckley  to  get  enrolled,  and  had  not  seen 
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it  since ;  that  the  roaster  gave  his  to  one  Standen,  to  whom  he 
assigned  the  apprentice,  and  Standen  gave  it  either  to  A.  and  B. 
his  attomies,  or  to  Buckley ;  Buckley's  executrix  proved  that 
she  had  searched  among  his  papers,  but  could  not  find  either 
part  of  the  indenture ;  A.  proved  that  he  had  searched  among  his 
papers,  and  no  such  indenture  was  found  ;  B.  was  dead,  but  a 
clerk  of  his  executor  proved  that  two  boxes  of  his  papers  came 
to  the  hands  of  the  executor,  and  that  he  had  searched  in  these 
boxes,  but  the  indenture  was  not  there :  it  was  objected  that  this 
was  not  sttflScient,  without  calling  B.'s  executor ;  but  the  Court 
held  that,  considering  the  length  of  time  that  had  elapsed  since 
the  indenture  was  executed,  sufficient  diligence  seemed  to  have 
been  used  to  obtain  the  primary  evidence,  in  all  quarters  where 
it  mieht  reasonably  be  expected  to  be  found,  so  as  to  let  in 
secondary  evidence  of  the  indenture.  R.  v.  East  Farleight  6 
D,  jf  R,  1 47.  So,  where  the  pauper  had  been  apprenticed  to  one 
Fowle,  who  kept  the  indenture  ;  Fowle  failed  m  business,  and 
an  attorney  got  possession  of  his  papers  :  upon  the  trial  of  an 
appeal,  in  order  to  lay  a  foundation  fur  secondary  evidence  of 
the  indenture,  Fowle  being  dead,  a  search  for  the  original  among 
his  papers  by  the  attorney,  without  success,  was  proved,  but  no 
in<}ttiry  had  been  made  for  it  of  Fowle's  widow,  who  was  still 
living :  the  Court  held  this  to  be  sufficient,  as  the  widow  was  not 
executrix  or  administratrix  to  her  husband.  R.  v.  Piddlehinton, 
3  B,  8i  Adolph.  A60, 

What  has  now  been  said  upon  this  subject,  must  be  under- 
stood as  having  reference  only  to  cases  where  the  actual  custody 
of  the  original  instrument,  or  the  legal  right  to  the  custody  of  it, 
has  been  or  is  in  the  party  desiring  to  prove  it,  or  in  some  person 
whom  he  may  compel  to  produce  it  upon  a  subpxna  duces  tecum. 
But  where  the  opposite  party  has  it  in  his  possession,  or  has  the 
legal  right  to  the  custody  of  it,  then  instead  of  a  subpxna  duces 
tecum,  (which  would  be  inapplicable  to  such  a  case,)  a  notice 
to  produce  the  original  instrument  upon  the  trial  is  served  upon 
him  or  his  attorney  in  the  cause ',  and  if  at  the  trial,  upon  the 
service  of  the  notice  being  proved,  he  do  not  produce  the  instru- 
ment, when  called  upon  to  do  so,  the  opposite  party  will  then  be 
allowed  to  give  secondary  evidence  of  its  contents.  1  Arch,  PI. 
^  Ev.  civ.  act.  382 — 387.  And  the  same,  if  it  be  in  the  hands  of 
his  attorney,  banker  or  other  agent.  2  Car,  ^  P.  520.  1  Id.  582. 
There  are  some  exceptions,  however,  to  this :  first,  a  notice  to  pro- 
duce a  notice  is  not  necessary  in  any  case ;  see  1  Arch,  PL  <^  Ev.  civ, 
act,  383 ;  secondly,  in  larceny  of  a  written  instrument,  secondary 
evidence  of  it  may  be  given  at  the  trial,  without  giving  the  prisoner 
a  notice  to  produce  the  original.  R.  v.  Aickles,  1  Leach,  330. 
And  the  like  in  similar  cases.  There  are  other  exceptions  also, 
which  however  have  reference  only  to  civil  actions.  See  1  Arch, 
PL  5f  Ev,  civ,  act,  383,  ^c.    Where  upon  a  bill  of  indictment 
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for  the  forgeiy  of  a  deed  being  prefeired,  the  erand  jary  stated 
to  the  jnd^  that  they  were  informed  that  the  deed  alleged  to  be 
forged  was  in  the  possession  of  the  defendant,  and  asked  whether 
th^  could  retom  a  true  bill,  if  the  deed  were  not  produced  be- 
fore them ;  the  jndge  (Park  J.)  told  them  that  if  the  deed,  from 
bang  in  the  possession  of  the  prisoner,  or  from  any  other  suf- 
ficient cause,  could  not  be  produced  before  them,  they  might 
receive  secondary  evidence  of  its  contents.   R,  v.  Hunter,  3  Car. 
4  P.  591.    The  case  was  tried  at  the  following  assizes,  and 
upon  that  occasion  due  notice  was  given  to  the  prisoner  to  pro- 
doce  the  deed ;  it  was  proved  that  his  attorney  had  given  it  in 
evidence  in  an  ejectment,  as  part  of  the  prisoner's  title,  and  had 
afterwards  received  it  back ;  and  Vaughan,  B.  held,  that  on  the 
prisoner's  counsel  refusing  to  produce  the  deed,  this  was  su£S- 
cient  to  let  in  secondary  evidence  of  its  contents.     R,  v.  Hunter t 
4  Car.  5f  P.  128.  Where,  upon  an  indictment  for  forging  a  deed, 
it  was  proposed  to  give  secondary  evidence  of  it,  upon  the  ground 
that  it  was  io  the  possession  of  the  prisoner,  and  that  he  had 
notice  to  produce  it;  but  it  appearing  that  the  notice  was  given 
since  the  commencement  of  the  assizes,  Parke  J.  held  that  the  no- 
tice was  not  sufficient,  as  it  ought  to  have  been  given  a  reason- 
able time  before  the  assizes :  it  was  then  proved  that  the  prisoner, 
CD  an  examination  on  oath  upon  another  occasion  as  a  witness 
before  a  magistrate,  stated  that  he  had  the  deed  in  question,  and 
that  thinking  it  of  no  value  he  burnt  it ;  the  admission  of  this 
examination  as  evidence  was  objected  to,  on  the  ground  of  its 
being  on  oath  ;  but  as  the  prisoner  at  the  time  was  not  charged 
with  this  ofience,  Parke  J.  admitted  it,  and  held  that  the  pro- 
secutor was  entitled  to  give  secondary  evidence  of  the  deed :  the 
secondary  evidence  offered  was  a  copy  of  the  deed ;  but  as  the 
person  who  made  this  copy  said  that  he  had  never  examined  it 
with  the  original,  Parke  J.  said,  that  under  these  circumstances 
there  could  hardly  be  a  satisfactory  conviction  ;  and  the  prisoner 
was  accordingly  acquitted.    R,  v.  Haworth,  4  Car,  ^  P.  254. 
In  a  case  in  a  note  in  East's  Reports,  (How  v.  Hall,  14  East, 
276  n.)  Lord  Ellenborough,  C.  J.  said,  **  I  remember  an  indict- 
ment tried  before  the  late  Mr.  Justice  Buller,  against  a  man,  I 
think,  of  the  name  of  Spragge,  for  forging  a  note,  which  he 
afterwards  got  possession  of  and  swallowed  :  and  parol  evidence 
was  permitted  to  be  given  of  the  contents  of  the  note,  though 
no  notice  to  produce  it  had  been  given ;  but  then,  indeed,  it 
might  be  said  that  such  a  notice  would  be  nugatory,  as  the 
thing  itself  was  destroyed." 

Id  order  to  sustain  the  objection  that  the  evidence  given  is  not 
the  best  evidence  that  can  be  adduced,  the  matter  of  the  objec- 
tion must  appear  from  the  case  itself,  or  from  the  examination  or 
cross-examination  of  the  party  giving  the  evidence  ;  the  opposite 
party  is  not  allowed  to  call  witnesses,  to  shew  that  the  evidence 
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given  by  his  opponent  is  not  the  best  that  the  case  will  admit 
of.  Thus,  where  upon  the  trial  of  an  appeal  against  an  order  of 
removal,  the  respondents  proved  by  parol  evidence  the  taking  of 
a  tenement  in  1828,  at  a  yearly  rent  exceeding  lOi.  by  the  hus- 
band of  the  pauper  (who  had  sioce  gone  to  America),  and  the 
occupying  of  and  payment  of  rent  for  the  same  for  two  years ; 
the  appellants  then  proved  by  a  witness,  that  the  taking  in  ques- 
tion was  by  agreement  in  writing  ;  and  it  was  contended  before 
the  Court  of  King's  Bench  for  the  appellants,  that  as  the  re- 
spondents had  not  produced  and  proved  the  written  agreement, 
the  order  of  removal  ought  to  be  quashed :  but  the  Court  held, 
that  as  the  objection  appeared  from  the  appellant's  evidence 
only,  and  not  from  that  of  the  respondents,  it  was  for  the  appel- 
lants to  produce  and  prove  the  agreement,  if  they  intended  to 
found  any  defence  upon  it ;  and  the  Court  stated  the  rule  to  be, 
that  if,  after  a  party  has  proved  a  contract  by  parol,  it  appear 
from  that  party's  witnesses,  either  upon  examination  or  cross- 
examination,  that  the  contract  was  in  writing,  he  must  then  pro- 
duce and  prove  it  *,  but  if  this  appear,  not  from  the  evidence  of 
his  witnesses,  but  from  the  witnesses  called  by  the  opposite  party, 
then  the  latter  must  produce  and  prove  the  written  agreement,  if 
he  would  derive  any  advantage  from  it.  12.  v.  Padaow,  4  B.  ^ 
Adolph.  208. 

See  upon  the  whole  of  this  subject,  1  Arch,  PL  ^  Ev,  civ,  act. 
372—387. 

3.  Written  Evidence, 

Acts  of  Parliament,']  Public  Acts  of  Parliament  are  never 
proved,  as  all  judges  are  bound  judicially  to  take  notice  of  them ; 
and  therefore  where  we  see  a  copy  of  a  public  Act,  printed  by 
the  King's  Printer,  used  on  a  trial,  we  must  consider  it,  not  as 
evidence,  but  used  merely  to  aid  the  judge's  recollection.  And 
the  same  of  all  local  Acts,  containing  a  clause,  either  making 
them  public  Acts,  or  directing  the  judges  to  notice  them  judi- 
cially. But  private  Acts,  not  containing  any  such  clause,  must 
be  proved  as  any  other  record,  namely,  by  an  examined  copy  of 
the  enrolment.  And  the  statutes  of  Ireland,  previous  to  the 
Union,  may  be  proved  in  the  Courts  in  this  country  by  the 
copies  printed  and  published  by  the  King's  Printer.  41  G.  3, 
U.  K.,  c.  90,  «.  9. 

Other  'Records.']  The  records  of  any  of  the  King's  Courts  of 
Common  Law  at  Westminster,  may  be  proved  by  an  examined 
copy.  So,  the  record  of  an  indictment  at  the  assizes  or  sessions, 
may  be  proved  by  an  examined  copy;  or  the  record  itself  may 
be  produced.  And  for  this  purpose  the  record  must  be  made  up ; 
for  the  indictment  itself  cannot  be  given  in  evidence.  R,  v. 
Smith  et  at,  8  B.  ^f  C.  341.     iJ.  v.  luring,  By.  i^  AT.  171,  5 
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Car,  ^  p.  507.  A  conviction  before  a  magistrate  is  proved  by 
an  examined  copy ;  see  5  Car.  Sf  P.  38.  1  Arch.  P.  A.  456.  2 
Id.  70 ;  or  the  conviction  may  be  produced.  And  if  it  recite 
the  information,  such  original  copy  will  be  evidence  of  that 
also.    5  Car.  ^  P.  38. 

Matters  quasi  of  Record.^  Entries  in  the  Journals  of  the 
Houses  of  Lords  and  Commons,  may  be  proved  by  examined 
copies.  Cowp.  17.  Dotig.  594.  fiill,  answer,  depositions,  and 
decree  in  a  court  of  equity,  are  also  proved  by  examined  copies. 
Gilb.  Ev,  49,  50,  56.  So,  libel,  answer,  depositions  and  sen- 
tence in  the  Ecclesiastical  Courts,  are  proved  by  examined  oopies^ 
Gilb.  Ev.  66,  67.  And  the  same,  as  to  proceedings  in  the  Ad- 
miralty Court.  Com.  Dig.  Evidence,  C.  1.  The  proceedings  in 
inferior  courts  not  of  record,  such  as  the  county  court,  court 
baron,  or  the  like,  are  usually  proved  by  producing  the  books  in 
which  they  are  entered,  and  proving  them  by  the  clerk  of  the 
court ;  or,  it  seems,  they  may  be  proved  by  examined  copies. 
See  Gilb.  Ev.  74.  20.  Com.  Dig.  Evidence,  C.  I.  As  to  the 
proof  of  proceedings  in  bankruptcy,  see  stat.  4  G.  4,  c.  16,  s.  96. 
2^3  W.  4,  c.\  14,  s.  5 — 9.  And  as  to  the  proof  of  proceed- 
ings in  the  Insolvent  Court,  see  stat.  7  G.  4,  c.  57,  s.  76. 

Depositions  of  deceased  Witnesses. 1  The  depositions  of  a  wit- 
ness taken  before  a  magistrate  or  coroner,  in  pursuance  of  stat. 
7  G.  4,  c.  64,  s.  9,  3,  4,  in  the  presence  of  the  prisoner,  so  that 
the  prisoner  had  an  opportunity  of  cross-examining  the  witness 
if  he  thought  fit,  may  b«  given  in  evidence  against  the  prisoner 
after  the  witness's  death.  And  where,  upon  an  indictment  for 
murder,  it  appeared  that  the  prisoner  had  been  brought  before 
magistrates,  for  an  assault  upon  the  deceased,  and  for  robbing  a 
manufactory  which  the  deceased  had  been  employed  to  watch ; 
the  deceased  upon  that  occasion  was  examined  on  oath  before 
the  magistrates,  but  the  prisoner  was  not  present  until  the  ex- 
amination was  nearly  closed,  when  the  deceased  was  again 
sworn,  the  examination  read  over  slowly  in  the  presence  and 
hearing  of  the  prisoner,  and  the  deceased  said  it  was  correct : 
this  deposition  was  afterwards  received  upon  the  trial,  and  ten 
of  the  judges  held  that  it  was  properly  received.  R.  v.  Charles 
Smith,  R.  S;  Ry»  339.  2  Stark.  208.  But  where  an  examination 
before  magistrates  is  ex  parte,  and  the  party  to  be  affected  by  it 
is  not  present,  and  has  no  opportunity  of  examining  the  witness, 
the  deposition  in  such  a  case  cannot  be  given  in  evidence  against 
the  party  after  the  death  of  a  witness.  Therefore  the  examina- 
tion of  a  pauper  as  to  his  settlement,  cannot  after  his  death  be 
read  in  evidence  agaiust  the  appellants,  on  the  trial  of  an  appeal 
against  an  order  for  his  removal ;  R.  v.  Ferry  Frystone^  2  East, 
54.   R,  V.  Abergwilly,  2  East,  63 ;  and  the  same,  where  the 
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pauper  has  absconded,  R.  v.  Nuneham  Courtney,  1  East,  373» 
or  has  become  insane.  R,  ▼.  Eriswell,  3  T,  R.  707.  There  are 
two  exceptions  however  to  this,  created  by  statute,  namely,  one 
with  respect  to  soldiers,  by  the  Mutiny  Act,  which  makes  their 
deposition  as  to  their  settlement  evidence,  although  they  are 
dead  or  absent  from  the  kingdom ;  and  the  other,  with  respect 
to  prisoners  in  any  gaol  or  house  of  correction,  &c.  by  stat. 
59  G.  3,  c.  12,  s.  28,  which  makes  their  deposition  evidence  as  to 
theii  settlement,  so  long  as  they  shall  continue  in  prison. 

Other  jmhlic  Documents.']  Inquisitions  are  proved  by  examined 
copies,  or  the  originals  may  be  produced.  See  I  Arch,  PL  Sf 
Ev.  eiv.  act.  408,  409.  Registers  of  baptisms,  marriages  and 
burials,  may  be  proved  by  the  register  itself,  or  an  examined 
copy  of  it.  Gilb.  Ev.  72.  Entries  in  corporation  books,  and  in 
the  books  of  public  offices  or  companies,  as  the  books  of  the 
Custom  House,  Bank,  East  India  Company,  South  Sea  Com- 
pany, and  the  like,  relating  to  matters  public  and  general,  may 
be  proved  by  examined  copies.  1  Str.  93.  307.  2  Id.  954. 1005. 
Hardw,  128.  2  Ld.  Raym,  851.  2  Dovg.  593,  n.3.  Peake,  43. 
4  Taunt,  787.  The  King's  proclamations  are  proved  by  the 
production  of  the  Gaiette  containing  them.  See  2  Campb.  44. 
4  M.  ^  5.  532.  The  Articles  of  War  may  be  proved  by  the 
copy  printed  and  published  by  the  King's  Printer.  5  T,  R,  442, 
446.     See  4  B.  4  C.  304. 

Deeds  and  other  private  written  Instruments']  Deeds  and  all 
other  written  instruments  of  a  private  nature,  must  be  proved  by 
the  attesting  witness,  if  there  be  one ;  or  if  there  be  no  attesting 
witness,  then  by  proof  of  the  party's  handwriting.  Gilb.  Ev. 
99.  7  T.  R,  266.  Peake,  198.  But  where  a  deed  or  other 
writing  is  thirty  years  old,  it  proves  itself.  Bull.  N.  P.  255. 
Gilb.  Ev.  94.  So,  if  the  attesting  witness  be  dead,  or  have  be- 
come insane,  or  blind,  or  be  abroad  out  of  the  reach  of  the  pro- 
cess of  the  court,  or  if  after  a  honk  fide,  serious  and  diligent 
inquiry  he  cannot  be  found :  in  those  cases  the  instrument  may 
be  proved,  by  proving  the  witness's  handwriting.  1  Arch,  PL  ^ 
Ev,  eiv,  act.  421—423. 

The  handwriting  may  be  proved  by  any  person  who  has  seen 
the  party  write,  or  who  knows  his  handwriting  from  having  cor- 
responded with  him,  particularly  if  he  have  acted  upon  the  letters 
be  received  from  him.  1  Arch,  PL  if  Ev,  civ.  act.  423,  424. 
But  it  cannot  be  proved  by  comparing  it  with  other  writing  of 
the  party.  Id.  424. 

In  appeals,  all  indentures  of  apprenticeship,  leases,  agree- 
ments, &c.  tendered  in  evidence,  roust  appear  to  be  correctly 
stamped,  otherwise  they  ought  not  to  be  received  or  read.  In 
larceny  also,  if  of  bills  of  exchange,  or  other  valuable  security 
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requiring  a  stamp,  or  upon  an  indictmeDt  for  obtaining  it  by 
false  pretences,  tbe  bill,  &c.  must  be  duly  stamped,  other\Yise  it 
is  not  a  valuable  security  witbin  the  meaning  of  stat.  7  &  8  6. 4, 
c29,  s.  5.  Therefore  where  a  man  was  indicted  for  obtaining 
an  Older  for  the  payment  of  2i.  by  false  pretences,  and  the  order 
appeared  to  be  an  unstamped  cheque  upon  a  banker,  which, 
from  the  manner  in  which  it  was  drawn,  required  a  stamp,  the 
judges  held  that  it  was  not  a  valuable  security  within  the  mean- 
ing of  the  act.  R.  v.  Yates,  Ry,  S^  M.  170.  Perhaps  a  distinc- 
tion in  this  respect  might  be  made  between  those  instruments, 
which  the  commissioners  of  stamps  may  order  to  be  stamped  on 
payment  of  a  penalty,  and  those  which  they  have  no  authority 
to  stamp  after  execution ;  but  this  point  has  not  as  yet  been 
decided.  In  foi^ery,  however,  it  is  immaterial  whether  the 
forged  instrument  be  stamped  or  not,  although  if  the  instrument 
^vere  genuine  it  would  require  a  stamjp.  R,  v.  Hawkswood, 
2  T.  R.  606. 

4.  Parol  Evidence, 

In  all  cases  where  a  fact  need  not  be  proved  by  a  record, 
deed,  or  other  written  evidence,  (jiee  ante,  p.  138,)  it  may  be 
proved  by  the  parol  testimony  of  witnesses.  We  shall  now 
consider  the  doctrine  of  parol  testimony,  shortly,  under  the  fol- 
lowing heads. 

Who  may  be  Witne»ses.'\  Quakers  may  now  be  witnesses  in 
criminal  cases,  and  may  make  an  affirmation  instead  of  taking  an 
oath ;  9  G.  4,  e.  32 ;  and  indeed  they  may  now  make  an  af- 
firmation instead  of  an  oath,  in  all  cases.  3  ^  4  H^  4,  c.  49. 
So  may  Moravians.  9  G.  4,  c.  32.  3  ^  4  YF.  4,  c.  49.  So  may 
that  class  of  Dissenters  called  Separatists.  3  ^  4  (T.  4,  c.  82. 
The  form  of  the  affirmation  for  a  Quaker  or  Moravian,  is  thus : 
"  /,  A,  B.,  being  [one  tf  the  people  called  Quakers,**  or  "  one  of 
the  persuasion  of  the  people  called  Quakers,**  or  **  one  of  the  Unitii 
Brethren  caUed  Moravians,"  as  the  case  may  be,]  "  do  solemnly, 
sincerely,  and  truly  declare  and  affirm,**  &c.  The  affirmation  of 
the  Separatists  is  thus :  '*  I,  A.  B,,  do,  in  the  presence  of  Almighty 
God,  soUmfUy,  sincerely  and  truly  affirm  and  declare  that  I  am  a 
number  of  the  religious  sect  called  Separatists,  and  that  the  taking 
of  any  oath  is  contrary  to  my  religious  belief,  as  well  as  essentially 
opposed  to  the  tenets  <f  that  sect ;  and  I  do  also  in  the  same  solemn 
manner  affirm  and  declare,**  6cc. 

Jews  may  be  witnesses,  and  are  sworn  upon  the  Old  Testa- 
ment, or  rather  upon  the  Five  Books  of  Moses.  So  Turks, 
Moors,  Gentoos,  and  in  fact  all  persons  who  believe  in  a  God, 
in  a  future  state  of  rewards  and  punishments,  and  in  the  moral 
obligation  of  the  oath  he  is  about  to  take,  may  be  witnesses. 
Bull,  N,  F.  292.  1  Arch,  PL  ^  Ev,  civ,  act,  p.  440,  each  to  be 
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sworn  in  such  form  as  he  deems  to  be  obligatory  upon  bis  con- 
science. Bui  a  person,  who  has  no  religious  belief,  which  he 
deems  binding  upon  his  conscience  to  speak  the  truth  upon  oath, 
cannot  be  a  witness.  Bull,  N,  P.  292. 

Infants  of  the  age  of  fourteen  may  be  witnesses ;  and  under 
that  age,  if  they  appear  to  have  comjpetent  discretion.  2  Hal, 
278.  Where  they  are  very  young,  it  is  usual  for  the  judge  to 
question  them  as  to  their  belief  in  God,  their  belief  as  to  the 
punishment  hereafter  for  swearing  falsely,  and  the  like,  before 
he  allows  them  to  be  sworn. 

Deaf  and  dumb  persons  may  be  witnesses,  if  any  person  can 
be  found  who  can  interpret  their  signs  to  the  Court  and  jury  upon 
oath.    R.  V.  Pollock,  MS.  1814.  R.  v.  Rustm,  I  Leach,  408. 

Lunatics  may  be  witnesses  in  their  lucid  intervals ;  Com,  Dig, 
Te»tm.  A.\;  idiots  or  insane  persons  cannot.    Co.  Lit.  6  6. 

A  judge  may  be  a  witness.  And  it  is  said  that  he  may  be  so, 
even  although  he  is  the  judge  to  try  the  cause ;  2  Hawk,  c,  46, 
a,  17;  but  this  never  occurs  in  practice.  A  juror  however  may 
be  a  witness,  either  for  or  against  the  prisoner,  and  must  be 
sworn  as  such  ;  Id, ;  but  it  is  right  that  he  should  inform  the 
Court  of  his  having  evidence  to  give  in  the  case,  before  he  is 
sworn  as  a  juror,  and  indeed  to  decline  acting  as  juror  in  that 
particular  case,  if  the  Court  will  permit  him. 

The  prosecutor  in  criminal  cases,  (with  a  very  few  exceptions, 
which  shall  presently  be  mentioned,)  may  be  a  witness ;  even  in 
cases  of  forgery,  the  person  whose  name  is  forged  may  now  be  a 
witness  to  sustain  the  prosecution.  9  G,  4,  c,  32,  s.  2.  See  2 
Arck.  P.  A,  238.  192.  But  where  an  offence  is  punishable 
upon  indictment  by  fine  only,  and  the  fine  or  a  part  of  it  is  given 
to  the  informer  by  statute,  the  informer  cannot  be  a  witness  for 
the  prosecution.  See  R,  v.  Blackmore,  1  Esp,  95.  H.  v.  Cole, 
Id,  217.  Also,  upon  an  indictment  for  forcible  entry  on  stat. 
21  J.  1,  c.  15,  or  8  H.  6,  c.  9,  s.  3,  the  tenant  or  person  upon 
whom  the  forcible  entry  was  made,  cannot  be  a  witness  for  the 
prosecution,  for  by  these  statutes  he  is  entitled,  upon  conviction, 
to  have  restitution ;  H.  v.  WilUanu,  9  B,  S^  C.  549 ;  but  upon 
an  indictment  for  forcible  entry  at  common  law,  it  would  be 
otherwise.  Id, 

No  inhabitant  or  person  rated  or  liable  to  be  rated  to  any 
rates  or  cesses  of  any  district,  parish,  township  or  hamlet,  or 
wholly  or  in  part  maintained  or  supported  thereby,  or  executing 
or  holding  any  office  thereof  or  therein,  shall  by  reason  thereof 
be  deemed  an  incompetent  witness  for  or  against  such  district, 
parish^  &c.  in  any  matter  relating  "  to  such  rates  or  cesses ;  or 
to  the  boundary  between  such  district,  parish,  township  or  ham- 
let, and  any  adjoining  district,  parish,  township  on  hamlet ;  or  to 
any  order  of  removal  to  or  from  such  district,  parish,  township 
or  hamlet;  or  the  settlement  of  any  pauper  m  such  district, 
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parish,  township  or  hamlet;  or  touching  any  bastards  charge- 
able or  likely  to  become  chargeable  to  such  district,  parish, 
township  or  hamlet ;  or  the  recovery  of  any  sum  or  sums  tor  the 
charges  or  maintenance  of  such  bastards ;  or  the  election  or  ap- 
pointment of  any  officer  or  officers,  or  the  allowance  of  the 
accounts  of  any  officer  or  officers  of  any  such  district,  parish, 
township  or  hamlet."  54  G.  3,  c.  170,  s.  9.  This  however  does 
not  render  the  inhabitants  of  a  district,  indicted  for  non-repair  of 
a  highway,  competent  witnesses  for  the  defence.  R.  v.  Inhabit- 
OHti  of  Bondgate  in  Auktand,  1  Ad.  ^  E.  744.  But  as  to 
bridges,  and  such  portion  of  the  highways  at  the  ends  of  them 
as  the  county  is  of  common  right  bound  to  repair,  by  stat.  1 
Ann.  St.  1,  c.  18,  s.  13,  (reciting  that  many  private  persons  and 
bodies  politic  or  corporate  were  bound  to  repair  decayed  bridges 
and  the  highways  adjoining  them,  but  that  in  informations  or 
indictments  against  them  for  non-repair,  the  inhabitants  of  the 
coonty,  riding  or  division,  in  which  such  bridges  or  highways 
lay,  were  not  allowed  to  be  legal  witnesses),  it  is  enacted,  that 
"  in  all  informations  or  indictments  to  be  brought  and  tried  in 
any  of  Her  Majesty's  Courts  of  record  at  Westminster,  or  at  the 
Arizes  or  Quarter  Sessions  of  the  Peace,  the  evidence  of  the 
inhabitants,  being  credible  persons,  or  any  of  them,  of  the  town, 
corporation,  county,  riding  or  division,  in  which  such  decayed 
bridge  or  highway  lies,  shall  be  taken  and  admitted  in  all  such 
cases,  in  the  Courts  aforesaid."  And  lastly,  by  stat.  27  G.  3, 
c.  29,  s.  1,  "  the  inhabitants  of  every  parish,  township  or  place, 
shall  be  deemed  and  taken  to  be  competent  witnesses  for  the 

Eirpose  of  proving  the  commission  of  any  offence  within  the 
mits  of  any  such  parish,  township  or  place,  notwithstanding 
the  penalty  by  such  offence,  or  any  part  thereof,  is  or  may  be 
given  or  applicable  to  the  poor  of  such  parish,  township  or 
place,  or  otherwise  for  the  benefit  or  use  or  in  aid  or  exoneration 
of  such  parish,  township  or  place ;"  provided  (by  sect.  2)  that 
the  penalty  to  be  recovered  shall  not  exceed  the  sum  of  202. 

As  to  husband  and  wife :  in  all  cases  where  one  of  them  is  in- 
competent from  interest,  the  other  is  so  also.  See  1 2  East,  250. 
And  therefore  in  R.  v.  Williams,  9  B.  &  C.  549,  already  noticed 
(ante,  p.  146)»  where  the  Court  ruled  that  upon  an  indictment  for 
forcible  entry,  on  the  stat.  21  J.  1,  the  tenant  could  not  be  a 
witness  for  the  prosecution,  because  he  was  entitled  to  restitu- 
tion upon  conviction,  they  held  also  that  his  wife  could  not  be  a 
witness,  for  the  like  reason.  Nor  can  a  wife  be  examined  as  a 
witness  for  or  against  her  husband,  or  a  husband  as  a  witness 
for  or  against  his  wife ;  Gilb.  Ev.  133, 134.  Bac,  Abr,  Evidence, 
A*\;  except  in  the  case  of  a  personal  injury  committed  by  one 
Uj^n  the  other,  in  which  case  (from  necessity)  the  one  may  be  a 
witness  against  the  other.  R,  v.  Atyre,  1  Str,  633.  £f  <ee  1  Ph, 
£o.  79.  But  where,  upon  the  trial  of  an  appeal  against  an  order 
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of  renioval,  the  only  question  being  as  to  the  validity  of  the 
pauper's  marriage  with  a  man  named  Willis,  in  1815,  the  re- 
spondents began,  by  calling  a  woman,  who  proved  that  she  was 
married  to  Willis  in  1802,  and  she  was  confirmed  by  other  tes- 
timony ;  the  pauper's  marriage  with  Willis  in  1815,  was  thea 
proved  by  the  pauper  and  another  witness :  it  was  contended 
afterwards,  in  the  Court  of  King's  Bench,  that  this  woman  was 
not  a  competent  witness  to  prove  the  first  marriage^  because  it 
was  criminating  her  husband,  and  proving  him  guilty  of  bigamy ; 
but  the  Court  held  that  she  was  perfectly  competent ;  in  the  first 
place,  she  was  examined  before  it  appeared  in  evidence  that 
there  ever  had  been  a  second  marriage ;  but  even  if  this  were  not 
the  case,  yei  as  the  witness's  evidence  or  the  judgment  of  the 
Sessions  in  this  case  could  not  be  admitted  as  evidence  in  a  pro- 
secution against  the  husband  for  bigamy,  she  was  a  competent 
witness.  R.  v.  All  Saints,  Worcester,  6  M.  6^  S.  194.  A  wife 
also  may  exhibit  articles  of  the  peace  against  her  husband,  13 
East,  171,  or  a  husband  against  his  vrife.  But  in  no  other  cases 
of  relationship  are  the  parties  incompetent  to  give  evidence  for 
or  against  each  other :  a  father  may  be  a  witness  for  or  against 
his  son ;  a  son  against  his  father ;  a  brother  against  a  brother, 
&c.  2  Hal,  276. 

An  attorney  cannot  disclose  any  confidential  communication, 
made  to  him  as  attorney,  by  his  client,  Gilb,  Ev,  136. 4  T,  R, 
753,  whether  made  with  reference  to  any  suit  or  not.  2  BrotL 
6i  Bing,  4.  And  this  is  not  the  privilege  of  the  attorney,  but  of 
the  client ;  and  therefore  the  Court  will  not  permit  him  to  make 
the  disclosure.  4  T.  R.  753.  The  same  rule  applies  to  barristers ; 
but  not  to  medical  men,  or  other  persons.  Per  BulUr,  J., 
4  r.  H.  760. 

We  have  seen  that  the  prosecutor  may  in  most  cases  be  a 
witness  for  the  prosecution.  On  the  other  hand,  where  there  are 
two  or  more  defendants  indicted  jointly  for  a  misdemeanor,  and 
there  appears  to  be  no  evidence  whatever  afiecting  one  of  them, 
then,  when  all  the  evidence  is  gone  through,  except  such  as  that 
defendant  might  give  if  acquitted,  the  judge,  upon  application, 
may  direct  the  juir  to  acquit  him,  and  allow  him  to  give  evi- 
dence for  his  co-derendants.  2  Hawk.  c.  46,  s.  98.  and  see  Wright 
v.  PauUn,  Ry,  {•  M.  N,  P.  C.  128.  So,  upon  an  indictment  against 
two  or  more,  the  prosecutor  may  apply  to  have  one  of  the  de- 
fendants^ acquitted,  in  order  to  make  nim  a  witness  for  the  pro- 
secution ;  and  the  other  defendants  cannot  object  to  it.  H»  v. 
Rowland  et  aL,  Ry.  ^  M.  N.  P.  C.  401. 

An  accomplice  may  give  evidence  against  those  jointly  guilty 
with  him.  And  they  may  be  found  guilty  on  his  testimony  alone, 
unconfirmed  by  any  other  evidence.  A.  v.  Jones,  2  Camp,  132, 
131.  Tt  is  usual,  however,  for  the  judges  to  caution  juries  not  to 
convict  upon  the  testimony  of  an  accomplice,  unless  his  evidence 
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be  confirmed  in  some  material  part  of  it,  by  other  evidence.  It 
is  not  necessary  that  his  whole  story  be  coonrmed  ;  if  he  is  con- 
firmed in  a  material  part  or  parts  of  it,  so  as  to  induce  the  jury 
to  believe  that  he  is  telling  the  truth  in  the  remainder  of  his 
statement,  as  well  as  in  that  part  in  which  he  is  confirmed,  it 
will  be  sufficient.  See  R,  v.  Barnard  et  a/.,  1  Car.  ^  P.  88.  So 
if  he  be  confirmed  as  to  one  defendant,  though  not  as  to  another, 
this  will  warrant  the  jury  in  finding  both  defendants  guilty,  if 
they  believe  the  accomplice.  R.  v.  Dawber  et  al.,  3  Stark* 
H.  34.  If  two  or  more  accomplices,  however,  be  examined,  the 
evidence  of  one  is  not  deemed  confirmed  by  that  of  another,  but 
the  evidence  of  both  reauires  to  be  confirmed  by  other  testimony. 
R.  V.  Noakes,  5  Car,  if  P.  326.  Where  one  of  several  persons 
imprisoned  for  felony,  offers  to  become  a  witness  for  the  prosecu- 
tion, it  is  a  very  usual  practice  for  the  prosecutor,  by  his  counsel, 
if  he  think  that  the  case  cannot  be  made  out  against  tlie  others 
without  his  testimony,  to  apply  to  the  judge,  or  to  the  chairman 
at  the  Sessions,  to  order  such  prisoner  to  be  taken  before  the 
grand  jury,  that  he  may  be  examined  as  a  witness  upon  the  bill ; 
and  the  judge  or  chairman,  if  he  think  it  necessary  for  the  ends 
of  justice  that  this  should  be  done,  will  make  an  order  accord- 
ingly. The  accomplice,  however,  by  thus  giving  testimony 
against  his  companions,  does  not  acquire  any  legal  right  to  a 
pardon ;  but  if  he  conduct  himself  fairly  in  giving  his  evidence, 
and  tell  the  truth,  the  Court  always  recommend  him  to  the 
king's  mercy,  with  respect  to  that  particular  offence.  R.  v. 
Rudd,  Cowp,  331.  But  with  respect  to  other  offences,  committed 
by  him  either  before  or  after  that,  he  is  still  as  amenable  as  if . 
he  had  not  given  evidence  ;  and  there  are  instances  of  accom- 
plices being  tried,  convicted,  and  executed,  or  transported,  for 
such  other  offences,  committed  by  them  before  they  gave  their 
evidence,  where  the  proceedings  were  holden  by  the  judges  to 
be  correct.  See  R,  v.  Thomas  Lee,  R,  ^  Ry.  361.  R.  v.  Srun- 
ton.  Id.  454.  R.  v.  Duce,  1  Ph,  Ev,  37. 

Lastly,  a  person  who  has  been  convicted  and  had  judgment 
for  treason,  felony,  peijury,  or  conspiracy,  at  the  suit  of  the 
King,  is  not  competent  to  give  evidence  in  any  case,  or  for  any 
purpose.  2  Hawk.  c.  46,  5.  19.  The  conspiracy,  at  the  suit  of 
the  King,  here  mentioned,  means  seemingly  such  conspiracy 
only  as  the  old  writ  of  conspiracy  would  lie  for,  namely,  a  con- 
spiracy falsely  to  indict  a  man,  who  is  afterwards  acquitted,  or 
the  like,  and  not  such  offences  as  are  usually  made  the  subject 
of  the  modem  indictment  for  conspiracy,  iherefore  Sir  Wm. 
Scott,  after  great  consideration,  determined  that  a  conviction  of 
a  conspiracy  to  commit  a  fraud,  did  not  render  an  affidavit  of 
the  convict  inadmissible.  2  Dodt.  R.  174.  So,  a  conviction 
upon  an  indictment  for  a  conspiracy  to  raise  the  price  of  the 
public  funds,  by  spreading  false  rumours  concerning  them,  was 
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bolden  not  to  render  a  witness  incompetent.  Crowther  t.  Hop- 
wood,  3  Stark.  21.  But  in  Bushel  v.  Barrett,  Ry,  ^  M.  N.  P.  C. 
434,  Gaselee,  J.,  after  consulting  with  Littledale,  J.,  ruled  that 
a  witness,  who  was  convicted  of  a  conspiracy  to  obstruct  the 
course  of  justice,  by  bribing  a  witness  not  to  appear  upon  a  trial, 
was  not  a  competent  witness.  The  only  mode  of  objecting  to  a 
witness,  on  the  ground  of  his  being  convicted,  &c.  is,  by  proving 
the  judgment,  6lc.  by  the  record,  or  an  examined  copy  of  it ; 
Bull,  N.  P.  29^2 ;  proving  that  he  was  convicted  merely,  without 
proving  also  that  he  had  judgment  for  the  otlence,  will  not  be 
sufficient.  Per  Lord  Mansjield,  C.  J.,  Coiop.  3.  So,  where  a 
woman  swore  that  what  she  had  sworn  upon  a  former  occasion 
was  false,  and  that  she  had  so  sworn  at  the  instance  of  the  de- 
fendant, it  was  bbjected  that  it  was  not  competent  for  her  to 
contradict  the  fact  she  had  before  sworn  to  ;  but  the  Court  held, 
that  there  was  no  foundation  for  the  objection  as  to  the  compe- 
tency, it  merely  went  to  the  credit  of  the  witness.  R.  v.  Teal  et 
al„  11  East,  309,  307.  and  sec  Rands  y,  Thomas,  ^M.ifS.  244, 
S.  P.    But  even  in  the  case  of  a  conviction  and  judgment,  a 

Cdon  will  restore  competency  to  the  party  as  a  witness.  And 
Stat.  9  G.  4,  c.  32,  s.  3,  where  any  ofl'ender,  convicted  of  a 
felony  not  punishable  with  death,  shall  have  endured  the  punish- 
ment adjudged  for  it,  the  punishment  so  endured  shall  have  the 
like  effect  and  consequences  as  a  pardon  under  the  great  seal  of 
the  felony  of  which  he  was  so  convicted.  And  by  sect.  4,  re- 
citing that  there  are  certain  misdemeanors  which  render  the 
parties  convicted  thereof  incompetent  witnesses,  it  is  enacted 
that  where  any  offender  hath  been  or  shall  be  convicted  of  any 
such  misdemeanor  (except  perjury  or  subornation  of  perjury), 
and  shall  have  endured  tne  punishment  adjudged  for  tne  same, 
he  shall  not,  after  the  punishment  so  endured,  be  deemed  to  be, 
by  reason  of  such  misdemeanor,  an  incompetent  witness  in  any 
Court  or  proceeding,  civil  or  criminal. 

In  order  to  ascertain  whether  a  witness  is  competent  or  not,  in 
all  cases  except  where  the  incompetency  arises  from  a  conviction 
and  judgment  for  felony,  &c.  as  above  mentioned,  the  counsel 
for  the  opposite  party  is  entitled  to  examine  him  on  the  subject, 
before  he  is  examined  in  chief.  This  is  termed  an  examination 
on  the  voire  dire.  But  if  the  incompetency  appear  at  any  period 
during  the  trial,  the  judge  will  give  the  party  the  benefit  or  it,  by 
striking  out  the  evidence  of  the  witness.  It  is  a  general  rule,  tiiat 
where  the  competency  of  a  witness  is  impeached  upon  the  voire 
dire,  it  may  be  restored  upon  his  cross-examination  by  the  party 
calling  him,  without  producing  or  proving  any  written  document 
for  that  purpose ;  but  if  the  competency  be  impeached  by  other 
evidence,  that  evidence  must  be  met  and  answered  by  documen- 
tary or  other  evidence,  as  in  other  cases.  Per  Lord  Kenyan,  C.  J., 
Botham  v.  Swingler,  1  Esp,  164.  and  see  Id.  162. 
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Number  tf  Witntues  rmired,^  In  all  cases,  except  treason  and 
peijuiy,  one  witness  is  all  that  is  reqaired  by  law.  In  treason, 
not  relating  to  the  coin  or  seals,  there  must  be  two  witnesses, 
either  both  to  the  same  orert  act,  or  one  of  them  to  one,  and 
the  other  of  them  to  another  overt  act,  of  the  same  treason.  7^8 
W,  3,  c.  3,  s.  2.  and  see  s,  4.  In  perjury,  also,  there  roust  be 
two  witnesses  to  the  same  assignment  of  perjury ;  for  otherwise 
there  would  be  the  defendant's  oath  against  the  oath  of  his  ac- 
cuser. 

Examination  of  Witnesses.']  In  the  examination  of  a  witness, 
the  first  rule  to  be  attended  to  is,  that  the  questions  be  relevant 
to  the  matter  in  issue.  If  this  be  not  attended  to,  the  examina- 
tion will  be  rambling  and  uncertain,  and  likely  to  confuse  and 
perplex  the  jury,  from  the  very  circumstance  of  its  comprising 
irrelevant  matter.  Besides,  the  Court  have  a  right  to  prevent 
any  questions  being  put,  which  do  not  tend  to  the  proof  of  the 
issue. 

Secondly,  no  leading  question,  or  in  other  words,  no  question 
which  in  itself  suggests  the  answer  required  to  it,  should  be  put, 
in  the  direct  examination  of  a  witness,  upon  any  poiot  at  all 
material  to  the  issue.  You  may  lead  him  upon  immaterial 
matter,  which  is  merely  introductory ;  but  as  soon  as  you  reach 
the  material  part  of  the  examination,  aU  leading  questions 
should  be  carefully  avoided. 

Thirdly,  a  witness  shall  not  be  allowed  to  give  testimony  of 
any  thing  which  he  does  not  know  of  hu;  own  knowledge ;  what 
he  has  heard  others  say  upon  any  subject,  is  not  in  general  evi- 
dence. To  this  general  rule,  however,  there  are  some  exceptions : 
And  first,  what  was  said  in  the  presence  and  hearing  of  the 
j^isoner,  at  a  time  when  he  might  have  contradicted  it,  and  did 
not,  may  be  given  in  evidence  against  him.  Secondly,  hearsay 
evidence  is  receivable  in  proof  of  a  prescription  or  custom.  Bui, 
N,  P.  295.  \4East,  327.n.  T^trd/j^, hearsay  evidence  is  receivable 
in  proof  of  any  part  of  a  pedigree ;  and  the  declarations  of  any 
member  of  a  family,  as  to  the  state  of  that  family  at  any  par- 
.ticular  time,  if  made  ante  litem  motam,  may  be  proved  by  any 
person  who  may  have  heard  them,  and  they  are  receivable  as  evi- 
dence of  the  state  of  the  family  at  the  time  referred  to.  BuL 
N.  P.  294.  Berkeley  Peerage  Case,  4  Camp,  400,  per  Wood,  B. 
Fourthly,  in  a  matter  of  science,  a  person  intimately  acquainted 
with  it  may  be  examined  as  to  his  opinion  of  the  probable  result 
or  consequence  from  certain  facts  already  proved  by  others :  as 
for  instance,  upon  a  trial  for  murder  or  manslaughter,  a  surgeon 
or  other  medical  man,  who  has  heard  the  evidence  given,  may  be 
examined  as  to  his  opinion  of  the  cause  of  death,  and  whether  he 
thinks  the  deceased  died  from  the  effects  of  the  blow  or  wound 
or  other  injury  proved  by  the  other  witnesses,  although  he  him- 
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self  may  have  never  seen  the  deceased.  See  1  Arch,  PL  Sf  JEJtf. 
civ.  act,  p.  438.  And  lattly,  the  dying  declarations  of  another, 
which,  however,  are  evidence  against  a  prisoner,  only  in  cases 
where  the  cause  of  the  death  of  the  deceased  is  the  subject  of 
inquiry  upon  the  trial,  and  the  drcumstances  of  the  death  the 
subject  of  the  dying  declaration,  R»  v.  Mead,  2  fi.  ^  C.  605. 
R.  V.  Uayd,  WiUiams,  ^  Robertt,  4  Cor.  if  F.  233,  and  where 
it  appears  by  other  testimony  that  the  deceased,  at  the  time  he 
made  the  declarations,  was  perfectly  avraie  of  his  danger,  and 
entertained  no  hope  of  recovery.  Sec  2  Arch,  P.  A.  93.  R.  v. 
CroekeU.  4  Car.  ^  P.  644.  R.  v.  Banner,  6  Car.  ^  P.  386.  R.  v. 
Pike,  3  Car.  ^  P.  698.  R.  v.  Woodcock,  1  Leach,  500.  R,  v. 
John,  1  East,  P.  C.  357. 

The  witness  is  allowed  to  refresh  his  memory,  by  a  reference 
to  any  memorandum  or  entry,  made  by  himself,  at  a  time  when 
the  transaction  was  fresh  in  his  recollection.  And  where  an 
agent,  who  had  given  a  receipt  for  money,  afterwards  became 
blind,  the  receipt,  though  unstamped,  was  allowed  to  be  read 
to  him  in  Court,  for  the  purpose  of  refreshing  his  memory.  Catt 
V.  Howard,  3  Stark.  R.  3.  Also,  where,  upon  the  examination  of 
a  captain  of  a  ship,  the  log-book  was  laid  before  him  for  the 
purpose  of  refreshing  his  recollection ;  and  being  asked  if  he 
had  written  it  himself,  he  answered  that  he  had  not,  but  that 
from  time  to  time  he  examined  the  entries  in  it  while  the  oc- 
currences therein  mentioned  were  recent  and  fresh  in  his  recol- 
lection, and  that  he  always  found  the  entries  to  be  correct :  Lord 
Ellenborough,  C.  J.  held  this  to  be  the  same,  for  the  purpose  of 
refreshing  the  witness's  memory,  as  if  the  entries  had  been  written 
by  himself.  Burroitgh  v.  Martin,  2  Camp,  112.  This  however 
must  be  understood  as  being  allowed  merely  to  aid  the  memory 
of  the  witness;  for  if  he  have  no  recollection  of  the  fact  stated 
in  the  memorandum  or  entry,  except  from  his  finding  it  entered 
there,  he  cannot  be  alloweid  to  give  evidence  of  it.  See  Doe  v. 
Perkins,  3  T.  R.  749.  Tanner  v.  Taylor,  Id,  754.  nt.  Where 
indeed  an  entry  in  a  book  stated  a  payment  of  a  sum  of  20/.,  as 
being  made  to  J.  S.,  and  was  signed  by  J.  S.  with  his  initials ; 
and  upon  J.  S.  appearing  as  a  witness  to  prove  the  receipt  of  this 
20/..  and  the  book  being  put  into  his  hands  for  the  purpose  of 
refreshing  his  memory,  he  said  "  I  have  no  recollection  that  I 
received  the  money ;  I  know  nothing  but  by  the  book ;  but  see- 
ing my  initials,  I  have  no  doubt  that  I  received  the  money  : " 
the  Court  held  this  to  be  sufficient ;  and  Bay  ley,  J.  remarked, 
that  where  a  witness,  called  to  prove  the  execution  of  a  deed,  sees 
his  signature  to  the  attestation,  and  says  that  he  is  therefore  sure 
that  he  saw  the  party  execute  the  deed,  that  is  a  sufficient  proof 
of  the  execution,  though  the  witness  add  that  he  has  no  recollec- 
tion of  the  fact.     Mangham  v.  Hubbard  et  at.  S  B.  S^  C,  14. 

The  counsel  for  the  prosecution  should  in  fairness  call  all  the 
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witnesses  whose  names  are  on  the  back  of  the  indictment,  whether 
tbey  be  necessary  for  the  proof  of  his  case  or  not,  in  order  that 
the  prisoner  or  his  counsel  may  have  an  opportunity  of  cioss- 
examining  them,  if  he  thinks  proper  ;  or  if  he  refuse  to  call  any 
particular  witness,  the  judge,  upon  the  application  of  the  prisoner 
or  his  counsel,  will  have  the  witness  called,  and  allow  him  to  be 
cross-examined.     See  R,  v.  SimmondSj  1  Car.  ^  P.  84. 

At  the  commencement  of  the  trial,  or  at  any  time  during  its 
prepress,  the  Court  upon  application  will  order  the  witnesses  on 
either  or  both  sides  out  of  Court,  in  order  that  none  of  them  may 
be  examined  in  the  presence  or  hearing  of  others  who  are  to  be 
cross-examined  after  them.  The  attomies  of  the  respective  parties, 
Pomeroy  v.  BaddeUy,  Ry.  6^  M.  N,  P.  C.  430,  and  the  surgeon 
or  other  medical  man,  and  any  other  witness  who  is  to  depose  to 
mere  matter  of  opinion  and  not  to  facts,  are  never  included  in  this 
order.  If  the  witness  do  not  withdraw,  when  ordered,  or  after- 
wards come  into  Court  and  is  present  during  the  examination  of 
some  other  witness,  it  is  discretionary  with  the  judge  whether  he 
will  allow  him  to  be  examined  or  not.  Parker  v.  M'  William, 
6  Bing,  683.  R.  v.  CoUsy,  1  Moody  ^  M.  329. 

Cross-examination,']  A  witness  called  merely  for  the  purpose 
of  producing  a  deed  or  other  paper  writing,  need  not  be  sworn ; 
Doij/s  V.  Dale,  1  Moody  ^  M.  514 ;  and  if  not  sworn,  the  op- 
posite party  has  no  right  to  cross-examine  him.  On  the  other 
hand,  if  a  witness  be  called  and  sworn,  although  the  party  who 
calls  him  do  not  examine  him,  yet  the  opposite  party  is  entitled 
to  cross-examine  him,  if  he  will.  Phillips  v.  Earner,  1  Esp.  357. 
R,  V.  Brooke,  2  Stark.  472. 

Upon  cross-examination,  the  witness  may  be  asked  leading 
questions.  And  the  questions  need  not  be  confined  to  the  sub- 
ject of  the  examination  ;  the  party  cross- exarainmg  may  question 
the  witness,  not  only  as  to  all  matters  relevant  to  the  issue,  but 
as  to  collateral  matter  also,  for  the  purposes  of  trying  his  credit. 
But  if  a  question  be  put  to  him  thus  upon  a  subject  which  has 
no  relevancy  to  the  matter  in  issue,  you  must  be  satisfied  with 
the  witness's  answer ;  you  cannot  afterwards  call  any  witness  to 
contradict  him.  Spencely  v.  De  Willott,  7  East,  109.  Harris  v. 
Tippett,  2  Camp.  637.  and  see  R.v.  Clark,  2  Stark.  243,  244. 
But  if,  in  any  matter  relevant  to  the  issue,  he  make  a  statement 
either  in  his  examination  or  cross-examination,  at  variance  with 
the  account  which  at  some  previous  time  he  gave  of  the  same 
transaction  to  some  other  person,  you  may  question  him  as  to 
what  be  said  to  such  other  person,  and  if  he  deny  it,  you  may 
call  such  other  person  to  contradict  him.  2  Brod.  ^  B.  301. 
Queens  Case.  DeSailly  v.  Morgan,  2  Esp.  691.  And  after  asking 
the  witness  in  cross-examination  whether  he  did  not  say  so  and 
so  to  J.  S.,  you  may  afterwards  put  the  very  words  to  J.  S  and 
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ask  him  if  the  witness  did  not  say  so ;  and  this  is  a  mora  conect 
way  of  putting  it,  than  merely  to  ask  J.  S.  generally  what  the 
witness  said  to  him.  Sm  2  Br^  if  B.  313.  Yon  camuit  ask  a 
witness  in  cross-examination  a  qaestion,  the  answ»  to  which  m 
the  affinnative  would  amount  to  an  admission  that  he  had  com- 
mitted some  oflenee  for  which  he  might  he  subject  to  punish- 
ment 2  Havk,  e.  46,  s.  20.  Cuwdell  t.  Pratt,  1  Moody  If  M. 
108.  Cotes  V.  H^rdaere,  3  Tamt.  424.  R.  ▼.  PtteW,  1  Car,  ^ 
P.  85.  and  see  Stai.  46  G.  3,  c.  37.  As  to  questions,  the 
answers  to  which  merely  go  to  degrade  a  witness,  but  not  to 
subject  bim,  they  may  not  only  be  aoked,  but  must  be  answered. 
Cundeil  v.  Prati,  su^a.  end  $ee  ILii,  Edwards,  4  T.  R.  440. 
S.  ▼.  Clarlte,  2  Stark,  241.  Also,  questions,  the  answers  to 
which  may  subject  the  witness,  not  to  punishment,  but  merely 
to  an  action  for  adebt  or  other  civil  suit,  ma^  be  put,  and  nnist 
be  answered.    46  G.  3.  c.  37. 

Afterwards  the  character  of  the  witness  may  be  impugned,  by 
calling  other  witnesses  acquainted  with  his  general  chaiactery 
who  may  be  asked  generally  whether,  from  what  they  know  of 
liis  character,  they  would  believe  him  upon  bis  oath.  Mammm  ▼. 
Hartsink  et  at.  4  Esp.  102.  Or  upon  an  mdictment  for  a  rape,  or 
an  assault  with  intent  to  commit  it,  witnesses  may  be  called  to 
prove  the  general  character  of  the  prosecutrix  for  want  of  chasti^, 
out  they  will  not  be  allowed  to  speak  to  any  particular  acts. 
R.  V.  Oarke,  2  Stark.  243. 

Eiaminatiom,  S^e.  ef  Witnesses  for  ike  Defeaee,']  The  defendant 
may  call  witnesses  to  prove  any  defence  he  may  set  up  to  the 
charge  made  against  him  ;  and  they  maybe  examined  and  crosa- 
examined,  in  the  manner  above  mentioned.  But  wfaoe  wit- 
nesses give  evidence  merely  as  to  the  prisoner's  character,  it  is 
not  usual  to  cross*exaraine  them,  unless  it  appear  that  they  are 
practising  an  imposition  on  the  Court,  or  under  other  peculiar 
circumstances. 

Evidence  in  reply  J]  If  the  defendant  set  up  any  defence,  and 
give  evidence  in  proof  of  it,  the  prosecutor  may  then  give  evi- 
dence in  reply.  This  evidence  must  be  strictly  ccmBned  to  the 
defence ;  the  prosecutor  will  not  be  allowed  to  wander  from  that, 
and  give  further  evidence  upon  the  original  charge.  Where  upon 
an  indictment  for  larceny,  the  prosecutor  rested  his  defence  upon 
the  prisoner's  recent  possession  of  the  goods ;  the  prisoner  set  up 
as  a  defence  that  he  bought  the  goods  of  J.  T,,  and  he  called  a 
witness  to  prove  it ;  the  prosecutor  then  proposed  to  call  J.  T. 
to  prove,  not  only  that  he  did  not  sell  the  goods  to  the  jmaoner, 
but  that  he  saw  the  prisoner  steal  them  :  it  was  holden,  however, 
that  he  could  not  do  this,  but  that  he  must  confine  his  evidence 
to  the  defence  merely.  R.  t.  Stimpem,  2  Cor.  if  P.  415.  and 
see  R.  y.HUditeh  etaL5Car.&P.  299. 
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Witnessei,  how  eomp§lUd  to  attend,"]  The  witnesses  for  the 
prosecution,  who  attend  before  the  magistrate  at  the  time  the 
prisoner  is  committed,  are  usually  bound  over  by  recognizance 
to  attend  and  give  evidence ;  and,  for  non-attendance,  they  may 
be  punished,  by  their  recognizance  being  estreated.  All  other 
witnesses,  on  the  one  side  or  the  other,  may  be  compelled  to 
attend  by  subpoena,  issued  either  from  the  Crown  Office  in 
London,  or  by  the  Clerk  of  the  Peace  at  Sessions :  if  it  issue 
from  the  Crown  Office,  the  remedy  for  non-attendance  is  by  ap- 
plication to  the  Court  of  King's  Bench  for  an  attachment ;  R.  v. 
Ring,  8  T.  R.  585;  if  issued  by  the  Clerk  of  the  Peace,  the 
remedy  or  punishment  for  non  attendance  is,  not  by  attachment, 
A.  v.  Browiiatl,  I  Ad.  ^  E,  598,  but  by  indictment.  By  stat.  45 
G.  3,  c.  92,  s.  3,  the  service  of  a  subpoena  or  other  process 
upon  any  person  in  one  part  of  the  United  Kingdom,  requiring 
his  appearance  to  give  evidence  in  any  criminal  prosecution  in 
any  other  part  of  the  same,  shall  be  as  good  and  efifectual  as  if 
it  were  served  in  that  part  of  the  United  Kingdom  in  which  he  is 
required  to  appear ;  and  in  case  he  do  not  attend,  then  upon  a 
certificate  thereof  being  sent  by  the  Court  in  which  his  attenaance 
was  required,  to  the  Court  of  King's  Bench  in  England,  if  the 
service  were  in  England,  or  the  Court  of  Justiciary  in  Scotland, 
if  the  service  were  in  Scotland,  or  to  the  Court  of  King's  Bench 
in  Ireland,  if  the  service  were  in  Ireland  ;  and  these  Courts  re- 
spectively shall  thereupon  proceed  against  the  person  so  making 
default,  in  such  manner  as  if  the  subpoena,  6cc.  had  been  issued 
finom  such  Courts  respectively.  This  statute  applies  only  where 
the  party  is  served  in  Scotland  or  Ireland  with  a  subpoena  to 
give  evidence  in  England,  or  in  England  to  give  evidence  in 
Scotland  or  Ireland,  or  the  like. 

If  the  witness  be  in  custody  on  civil  process,  he  must  be 
brought  up  by  writ  of  Haiteas  Corpus, 

WitnesHs*  Expenses.']  In  what  cases  and  how  the  expenses  of 
witnesses  are  allowed  and  paid  out  of  the  County  Rate  in  cases 
of  felony,  see  7  G.  4,  c.  64,  i.  2*2,  24—30.  1  Arch.  P.  A.  212, 
213,  215 — 220;  in  certain  cases  of  misdemeanor,  see?  G.  4, 
c.  64,  5.  23.  1  Arch.  P.  A.  214.  Tlie  witness  cannot  refuse  to 
give  his  testimony  in  a  criminal  case,  until  his  expenses  have 
been  paid  to  him,  even  although  subpoenaed  on  the  part  of  a 
defendant ;  R.  v.  James  et  aL  I  Car.  Sf  P.  322 ;  and  the  indict- 
ment having  been  removed  by  certiorari,  and  the  trial  being  of 
course  in  the  Nisi  Prius  Court  at  the  assizes,  makes  no  differ- 
ence.    Id. 
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Section  6. 
Indictments  and  Evidence  in  particular  Cases. 

Under  this  bead,  I  mean  to  give  the  indictmenU  and  evidence 
in  those  cases  only  which  usually  occur  at  Sessions.  The  reader 
will  find,  in  the  list  of  offences  punishable  upon  indictment, 
already  given  ante,  p.  84,  et  M9.,  references  to  books,  where  pre- 
cedents of  indictments  for  other  offences,  and  the  evidence 
necessary  to  support  them,  will  be  found. 

1.  Indictment  for  simple  Larceny. 

Berkshire  to  wit :  The  jurors  for  our  Lord  the  King  upon  their 

oath  present,  that  A.  B.,  late  of  the  parish  of ,  in  the 

county  aforesaid,  labourer,  on  the  third  day  of  November,  in 
the  seventh  year  of  the  reign  of  our  Sovereign  Lord  William  the 
Fourth,  by  the  grace  of  God,  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  King,  defender  of  the  faith,  with  force 
and  arms,  at  the  parish  aforesaid,  in  the  county  aforesaid,  [ten 
pieces  of  the  current  gold  coin  of  the  realm  called  sovereigns,  of 
the  value  of  ten  pounds,  one  woollen  cloth  coat  of  the  value  of 
ten  shillings,  and  one  linen  shirt  of  the  value  of  five  shillings], 
of  the  monies,  goods  and  chattels  of  one  C.  D.,  then  and  there 
being  found,  feloniously  did  steal,  take,  and  carry  away,  against 
the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  Lord  the  King,  his  crown  and  dignity. 
1  Arch.  P.  A.  269,  270. 

Transportation  for  seven  years ;  or  imprisonment  not  exceeding 
two  years,  and  once,  twice,  or  thrice  public  whipping,  if  the  Court 
shall  think  fit ;  7  &  8  G.  4,  c.  29,  s.  3 ;  such  imprisonment  may 
be  with  or  without  hard  labour,  and  all  or  any  portion  of  it  may 
be  in  solitary  confinement.     Id.  s.  4. 

Evidence. 

This  is  proved,  either  by  direct  evidence  of  the  taking,  &c., 
or  by  proof  of  facts  and  circumstances  from  which  the  jury  may 
fairly  presume  it. 

Larceny  is  a  felonious  taking  and  carrying  away  of  the  per- 
sonal goods  of  another.  Where  goods  are  stolen,  and  are  very 
shortly  afterwards  found  in  the  possession  of  a  person,  who  is 
unable  satisfactorily  to  shew  by  evidence  in  what  manner  he 
came  by  them,  the  presumption  is  that  he  is  the  person  who 
stole  them.  It  is  therefore  a  very  usual  way  of  proving  a  lar- 
ceny, first  to  call  the  prosecutor  or  other  person,  in  whose  pos- 
session the  goods  were  at  the  time  they  were  stolen,  to  prove 
when  he  last  saw  them  in  his  possession,  and  when  he  missed 
them  ;  then  to  call  some  person  who  can  prove  that  they  were 
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in  the  possession  of  the  prisoner  very  shortly  after  they  were 
stolen;  and  lastly,  to  call  some  person  toindentify  and  prove  the 
property  in  the  goods.    This  is  deemed  good  primd  jade  evi- 
dence of  the  larceny,  and  has  the  efiect  of  throwing  the  onus 
upon  the  prisoner,  of  proving  that  he  honestly  came  by  them. 
The  presumption  also  may  be  very  much  strengthened  by  proof 
of  any  circumstances  of  suspicion  in  the  conduct  of  the  defendant, 
with  relation  to  the  goods  in  question :  such  as  his  selling  them  at 
an  undervalue  ;  his  pawning  them,  or  getting  some  other  person 
to  pawn  them  for  him,  in  a  feigned  name ;  his  denying  their 
being  or  having  been  in  his  possession ;  his  being  near  the  place 
where,  and  about  the  time,  they  were  stolen ;  or  the  like.    The 
possession  of   the  goods  by  the  prisoner,  however,  must  be 
proved  to  have  been  very  recent  after  the  felony  committed. 
Where  the  goods  were  found  in  the  prisoner's  possession  sixteen 
months  after  they  were  stolen,  this  was  holden  to  be  no  evidence 
that  he  stole  them.    Anon,  2  Car.  ^  P.  459.    And  in  another 
case,  where  the  stolen  property  was  found  in  the  prisoner's  pos- 
session three  months  after  they  were  stolen,  J.  Parke,  J.  ordered 
the  prisoner  to  be  acquitted,  without  putting  him  upon  his  defence. 
H.  v.  AdamSy  3  Car.  6f  P.  600.    There  may  be  cases  in  which, 
from  circumstances,  it  may  appear  doubtful  whether  the  posses- 
sion of  the  goods  by  the  prisoner  does  not  prove,  rather  that  he 
received  them  from  another  who  stole  them,  than  that  he  stole 
them  himself :  and  the  indictment  should  be  drawn  accordingly. 
However,  the  circumstances  must  amount  to  strong  proof  of  the 
receiving,  to  be  sufficient  to  rebut  the  presumption  ot  the  prison- 
er's being  the  person  who  stole  the  goods.   Where  goods  stolen 
were  shortly  afterwards  found  concealed  in  an  old  engine-house, 
and  the  place  being  watched,  the  prisoners  were  observed  to  go 
there  and  take  them  away :  the  prisoners  being  indicted  as  re- 
ceivers, there  being  no  evidence  of  the  goods  having  been  stolen 
by  any  of  them,  Patteson,  J.  after  remarking  that  this  seemed 
to  be  evidence  more  of  stealing  than  receiving,  told  the  jury  that 
if  they  were  of  opinion  that  the  prisoners  stole  the  goods,  they 
must  be  acquitted  on  the  present  indictment ;  and  the  jury  being 
of  opinion  that  the  prisoners  stole  them,  they  were  accordingly 
acquitted.     R.  v   Dursley  and  others,  6  Car.  ^  P.  399.     So,  in 
order  to  raise  this  presumption  from  the  prisoner's  possession  of 
the  goods,  the  previous  possession  of  them  by  the  prosecutor  oi 
his  bailee,  or  the  loss  of  them,  must  be  clearly  proved.    Where 
upon  an  indictment  for  horse  stealing,  the  prosecutor  proved 
that  he  put  the  horse  to  agist  with  a  person  at  a  distance ;  that  hav 
ing  heard  from  that  person  of  the  loss  of  the  horse,  he  went  to 
the  field  where  it  had  been  put  to  feed,  and  discovered  it  was 
gone ;  but  the  agister  or  his  servant  was  not  called,  nor  was  any 
other  evidence  given  of  the  loss  of  the  horse  :  Gurney,  B.  held 
this  to  be  insufficient,  for  it  was  consistent  with  all  this  that  the 
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prisoners  might  have  obtained  the  horse  honestly  from  the 
agister,  and  not  by  felony.  A.  v.  Yend  and  Haines,  6  Car.  ^ 
P.  176. 

It  is  only  in  the  absence  of  direct  evidence  of  the  larceny,  or 
where  there  is  such  evidence  but  it  cannot  prudently  be  de- 
pended upon,  that  the  above  mode  of  proving  it  by  circumstan- 
tial evidence  is  resorted  to.  Where  there  is  direct  evidence, 
however,  the  larceny  of  course  is  proved  by  the  persons  who  ac- 
tually saw  the  prisoner  commit  it ;  and  if  there  be  at  all  a  doubt 
whether  their  testimony  will  be  believed  by  the  jury,  such  part  of 
the  above  circumstantial  evidence  may  be  given,  as  may  be  ne- 
cessary to  strengthen  and  confirm  it.  In  treating  of  the  direct 
evidence  of  larceny,  it  is  necessary  to  consider  what  is  a  taking,  a 
carrying  away,  and  a  felonious  intent,  within  the  definition  of 
larceny. 

1.  As  to  the  Taking  :  The  taking,  in  larceny,  is  either  actual 
or  constructive  :  actual  where  the  party  actually  takes  the  goods 
out  of  the  possession  of  the  owner  or  his  bailee,  invito  domino, 
by  force  or  by  stealth,  or  the  like,  upon  which  it  is  not  necessary 
to  make  any  further  observation.  A  constructive  taking,  is  where 
the  possession  of  the  goods  is  obtained  by  some  trick  or  artifice, 
or  the  like,  with  intent  at  the  time  to  convert  them  to  the  party's 
own  use,  but  which  has  not  the  effect  of  transferring  any  right 
of  property  in  the  goods  from  the  owner  to  the  party  who  has 
thus  obtained  possession  of  them  ;  if  a  right  of  property  pass,  the* 
offence  is  not  larceny,  but  an  obtaining  of  goods  under  false  pre- 
tences. A  few  cases  will  sufficiently  illustrate  this.  Daven- 
port was  indicted  for  larceny,  in  stealing  two  silver  cream  ewers 
from  the  prosecutor,  a  silversmith  ;  he  was  formerly  servant  to  a 
gentleman  who  dealt  with  the  prosecutor ;  some  time  after  he  left 
this  gentleman's  service,  he  called  at  the  prosecutor's  shop,  saying 
that  his  master  (meaning  the  gentleman  whose,  service  he  had 
left)  wanted  a  silver  cream  ewer,  desired  the  prosecutor  to  give 
it  to  him,  and  put  it  down  to  his  master's  account;  the  prosecutor 
gave  him  two  ewers,  in  order  that  his  master  might  seleet  that 
which  he  liked  best ;  the  prisoner  took  both,  sold  them,  and  ab« 
sconded :  the  prosecutor  at  the  trial  swore  that  he  did  not  charge 
his  customer  with  these  cream  ewers,  nor  did  he  intend  to 
charge  him  with  either,  until  he  should  have  first  ascertained 
whica  of  them  he  would  have  chosen  :  it  was  objected  fbr  the 
prisoner,  that  this  amounted  merely  to  the  obtaining  of  goods 
under  false  pretences,  and  not  to  larcenj  ;  but  Bayley,  J.  held, 
that  as  the  prosecutor  had  parted  with  the  possession  only,  and 
not  the  right  of  property,  the  offence  was  larceny  ;  if  indeed  he 
had  sent  but  one  cream  ewer,  in  execution  of  the  pretended 
order,  and  had  charged  the  customer  with  it,  it  would  have  been 
otherwise.  R,  v.  Davenport,  cor,  Bayley ^  J.  Newcastle  Spring 
Assites,  1826.    In  a  case  similarly  circumstanced,  but  where  the 
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person  in  whose  nurae  the  broods  were  obtained  was  not  called  as 
a  witness,  nor  was  there  any  evidence  that  she  had  not  sent  the 
prisoner  for  the  goods:  Patteson,  J.  held,  that  on  that  account 
the  prisoner  should  be  acquitted ;  for  non  eotutat  but  that  the 
prisoner  had  been  sent  for  the  goods,  as  she  had  stated,  and  had 
delivered  them  to  the  person  who  sent  her.    R.  y.  Ann  Savage, 
5  Car,  8f  P.  143.    The  substance  of  this  last  decision  is,  that  the 
preteni^  by  means  of  which  the  goods  have  been  obtained,  must 
be  proved  to  be  false,  in  larceny,  in  the  same  manner. as  upon 
an  indictment  for  obtaining  goods  under  false  pretences.     So, 
where  it  appeared  that  a  servant  of  the  prosecutor  being  sent  to  a 
fair  with  some  oxen,  to  sell  them  for  ready  money,  the  prisoner 
bargained  with  him,  and  desired  him  to  go  to  the  inn  and  he 
would  pay  him  for  them  ;  he  went  accordingly  to  the  inn,  but 
the  prisoner  never  came ;  and  upon  his  going  back  to  the  fair, 
he  found  that  the  oxen  were  gone;  the  prisoner  had  taken 
them,  and  sold  some  of  them  :  upon  the  trial  of  the  prisoner  as 
for  larceny,  these  facts  were  proved,  and  the  servant  in  his  evi- 
dence said  that  he  would  not  have  delivered  the  oxen  until  he 
was  paid  ;  the  jury  being  of  opinion  that  the  prisoner  never 
meant  to  have  paid  for  the  oxen,  found  him  guilty  ;  and  the 
judges  afterwards  held  the  conviction  to  be  right.    R,  v.  Gilbert, 
Hy.S^  M.  185.  see  R,  v.  Harvey,  1  Leach,  467.  see  also  R.  v. 
John  Campbell,  Ry.  ^  M.  179.    R.  v.  Pratt,  Ry,  ^  M.  250, 
S.  P.   and  see  1   Arch.  P.  A.  272,  273.       So,  where   the 
prisoner  went  to  a  shop  and  asked  for  change  of  half-a-crown, 
and  the  person  attending  gave  him  two  shillings  and  six  penny- 
pieces  ;  he  then  held  out  the  half-crown,  and  the  other  just  took 
hold  of  it  by  the  edge,  but  never  actually  got  it  into  his  cus- 
tody; the  prisoner  immediately  ran  away  both  with  the  half- 
crown  and  the  change  :  being  indicted  for  stealing  the  two 
shilling  and  six  pennies.  Park,  J.  held  that  it  was  larceny,  but 
said,  that  if  he  bad  been  indicted  for  stealing  the  half-crown, 
he  should  have  entertained  great  doubt  whether  the  indictment 
would  lie.     R*  v.  WilliaTns,  6  Car,  S^  P.  390.  see  R,  v.  Coleman, 
2  East,  P.  C.  672.  H.  v.  Oliver,  4  Taunt.  274,  cit.  R,  v.  Aick- 
let,  2  East,  P.  C.  675.     On  the  other  hand,  where,  upon  an  in. 
dictment  for  stealing  in  the  house  of  a  pawnbroker  a  diamond 
broach  and  other  articles,  it  appeared  that  the  prisoner  called  at 
the  shop  of  the  pawnbroker  with  duplicates  of  the  broach,  &c., 
mentioned  in  the  indictment,  which  he  had  before  then  pawned 
therefor  £34,  and  desired  to  redeem  them ;  he,  at  the  same  time, 
shewed  the  pawnbroker's  shopman  aparcelof  loose  diamonds  which 
he  wished  to  pawn,  and  the  shopman  agreed  to  lend  £160  upon 
them ;  he  sealed  the  parcel  of  aiamonds  in  the  shopman's  pre- 
sence, and  gave  him  what  he  believed,  at  that  time,  to  be  the 
same  parcel ;  the  shopman  then  gave  him  the  broach,  &c.  men- 
tioned in  the  indictment,  and  the  balance  of  the  £160,  after  de- 
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dacting  the  £34,  for  which  the  broach,  &c.  were  pledged,  and 
interest;  bat  the  parcel,  upon  being  afterwards  opened,  was 
found  to  contain  some  coloured  stones  of  little  value :  the  shop* 
man  swoie  that  he  was  authorized  by  his  master  to  receive  money 
for  pledges,  and  to  lend  money  on  them ;  and  that,  when  he  de- 
livered the  articles  in  question,  he  parted  with  them  entirely, 
believing  he  had  received  a  full  equivalent :  this  case  being 
referred  to  the  judges,  they  held  that  it  was  not  larceny,  because 
the  shopman  parted  with  the  property  and  ownership,  and  not 
merely  with  the  possession.    R.  v.  Jackson,  Ry.  ^  M.  119. 
And  see  R.  v.  Parkes,  2  Leach,  614.    So,  where  the  prosecutor, 
a  hatter,  sold  a  hat  to  one  of  his  customers,  and  the  prisoner, 
knowing  the  circumstance,  sent  a  messenger  to  the  prosecutor 
for  the  hat  in  the  name  of  the  customer,  and  obtained  it :  the 
judges  held  this  not  to  be  larceny,  but  obtaining  goods  under  a 
false  pretence  merely.     R,  v.  Phineas  Adams,  R»  ^  Ry»  225. 
See  R.  v.  Hench,  Id.  163.     1  Arch.  P.  A.  276.     R.  v.  Atkinson, 
2  East,  P.  C.  673.    But  where,  upon  an  indictment  for  stealing 
three  chests  of  tea,  the  property  of  S.  Tanner  and  his  partners, 
it  appeared  that  Tanner  &  Co.  were  carriers  from  London  to 
Tewkesbury ;    the  prisoner,   Isaiah  John  Longstreeth,  calling 
himself  Langstan,  came  to  Tanner's  office  at  1  ewkesbury,  and 
inquired  if  there  were  any  teas  for  him ;   the  porter  informed 
him  there  were  three  chests  directed  to  J.  Creighton,  whom  he 
did  not  know ;  the  prisoner  said  they  were  for  him,  and  that  the 
par^  who  sent  them  had  spelt  his  name  wrongly  by  mistake ;  he 
paid  the  carriage  and  porterage,  the  three  chests  were  delivered 
to  him,  and  he  afterwards  removed  and  concealed  them ;  the  teas 
were  not  in  fact  his,  but  belonged  to  a  person  named  J  •  Creigh- 
ton, to  whom  they  were  directed :  the  prisoner  being  found  guilty, 
it  was  referred  to  the  judges  to  say  whether  this  was  a  larceny ; 
and  they  held  that  it  was ;  because  the  ownership  in  the  goods 
was  not  parted  with,  the  carrier's  servant  having  no  authority  to 
deliver  them  to  the  prisoner.  R.  v.  Josiah  John  Longstreeth,  Ry. 
^  M.  137.  In  the  practice  of  ring-dropping,  (which  was  formerly 
so  prevalent),  if  tne  prosecutor  merely  deposit  his  money,  &c. 
with  the  pretended  finder,  as  a  securi^  that  he  will  account  with 
him  for  his  share  of  the  produce  of  the  property  found,  the  ofience 
will  be  larceny  ;    R,  v.  Patchy  1  Leach,  238.     R.  v.  Watsofi,  2 
East,  P.  C.  680.     K.  v.  Moore,  Id.  679 ;  but  if  the  prosecutor 
give  him  a  sum  of  money,  &c.  for  his  share  of  the  property  found, 
it  will  not.  So  where  money  is  obtained  from  a  man  by  roeans'of 
a  pretended  bet, — if  he  merelv  deposits  the  money  with  the  party 
as  a  stakeholder,  who  hands  it  to  his  confederate  under  pretence 
that  he  has* won  it,  the  offence  is  larceny;  R,  v.  Robson,  GUI, 
Fewster  ^  Nicholson,  R,  6;  Ry.  413.  and  see  R.  v.  Standley, 
Jones  S^  Webster,  Id,  305 ;  but  if  he  pay  the  money,  imagining 
he  has  lost  the  bet,  it  is  not.    R.  v.  NicholsMi,  2  East,  P.  C.  669. 
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But,  however  well  established  this  geDeral  rale  may  be,  there 
may  be  cases  coming  so  exacdy  upon,  or  so  near  to,  the  line  of 
distinction  between  the  one  ofrence  and  the  other,  that  there  may 
be  some  difficulty  in  deciding  whether  they  amount  to  larceny,  or 
to  the  obtaining  of  money,  Ace.  under  £slse  pretences.  In  such 
cases  it  is  advisable  to  indict  the  prisoner  as  ror  obtaining  money, 
&c.  by  false  pretences  j  for  by  stat.  7  &  8  G.  4,  c.  29,  s.  53, 
upon  an  indictment  for  the  latter  offence,  if  "  it  shall  be  proved 
that  he  obtained  the  property  in  question  in  any  such  manner  as 
to  amount  in  law  to  larceny,  he  shall  not,  by  reason  thereof,  be 
entitled  to  be  acquitted  of  such  misdemeanor." 

But  where  a  person  obtains  possession  of  goods  or  chattels, 
without  any  trick  or  artifice,  and  without,  at  the  time,  having  any 
felonious  intention  of  appropriating  them  to  his  own  use,  his 
afterwards  so  appropriating  them  will  not,  in  general,  amount  to 
larceny.  Thus,  where  a  woman  saved  some  goods  of  the  prose- 
cutor, at  a  fire  which  was  at  his  house,  and  took  them  home  to 
her  lodgings,  and  the  next  morning  denied  that  they  were  in  her 
possession  :  being  tried  for  stealing  them,  and  the  jury  being  of 
opinion,  that,  when  she  first  took  them,  her  intentions  were  to 
save  them  from  the  fire  and  restore  them  to  the  owner,  and  that 
she  had  no  intention  to  appropriate  them  to  her  own  use  until 
afterwards,  the  judges  held  that  it  was  not  larceny.  R.  v.  Leigh, 
2  East,  P.  C.  694.  If  a  man  lose  goods,  and  another  find  them, 
and,  not  knowing  the  owner,  sell  them,  or  otherwise  applies  them 
to  his  own  use,  this  is  not  larceny;  1  Hawk,  c.33,  s.  2.  1  HaU 
506 ;  but  if  he  know  the  owner,  it  is.  R.  v.  Wynne,  2  Ea$t,  P. 
C.  664.  R,  V.  Lamb,  Id.  664.  So,  where  goods  are  bailed  by 
the  owner  to  another,  the  bailee,  whilst  the  bailment  subsists, 
cannot,  in  general,  be  said  to  commit  larceny  of  them,  by  con- 
verting them  to  his  own  use ;  because,  in  such  a  case,  there  is 
no  felonious  taking,  the  bailee  being  already  in  the  legal  posses- 
sion of  the  goods.  See  I  Arch.  P.  A.  277.  If  a  man  give  his 
watch  to  a  watch-maker  to  repair,  and  he  sell  it,  this  is  not 
larceny,  unless,  indeed,  he  obtamed  it  by  some  trick  or  fraud, 
with  the  intent,  at  the  time,  of  converting  it  to  his  own  use.  R. 
V.  I^evy,  4  Car.  ^  P.  431,  cor,  Vaughan,  B,  Even  where  a  man 
hired  a  horse  for  a  particular  purpose,  but  the  day  following, 
after  the  purpose  for  which  he  borrowed  the  horse  was  over,  he 
rode  the  norse  in  a  difiereut  direction,  and  sold  it ;  and  upon  his 
trial,  as  for  a  larceny,  the  jury  found  that,  at  the  time  he  bor- 
rowed the  horse,  he  had  no  felonious  intention :  the  judges  held 
that  this  was  not  larceny ;  that,  if  the  prisoner  had  not  a  felonious 
intention  at  the  time  he  took  the  horse,  his  subsequent  withhold- 
ing and  disposing  of  it  did  not  constitute  a  new  felonious  taking ; 
and  that  the  doctrine  laid  down  in  2  East,  P.  C.  690,  694,  and 
2  Russell,  1089,  1090,  to  the  contrary,  was  not  correct.  R,  v. 
W.  Banks,  R,  ^  Ry,  441.    But  if  the  jury  had  been  of  opinion 


162  Simple  Lareemy» 

that  he  had  such  felomoivs  intentkm  at  the  time  of  the  hailroeBt, 
the  prisoner  must  have  been  found  gnil^ ;  <m  A.  ▼.  John  Stock, 
Ry.Sf  M.  87 ;  this  is  always  a  question  tor  the  joiy  to  determine. 
And  if  a  carrier,  or  other  bailee,  open  a  bale  or  package  of  goods 
entmsted  to  him,  take  out  part,  and  dispose  of  that  part  to^  his 
own  use,  this  is  considered  such  a  proof  of  an  original  felonious 
intention,  that  it  has  always  been  holden  to  be  larceny;  tee  3 
Just.  107.  1  Hal.  505.  AnA.  Stun,  125.  R.  ▼.  Edward 
Madn,  fi.  Sf  Ry.  92.  22.  ▼.  PrmOty,  5  Csr.  4  P.  533.  R.  ▼. 
Fletdter,  4  Id,  545 ;  although  it  would  be  otherwise,  if  he  dis- 
posed of  the  whole  bale  or  package  without  breaking  it.  Supra, 
But  where  the  prosecutor  sent  forty  sacks  of  wheat  to  the  pri- 
soner, a  warehouseman  and  whar^ger,  for  safe  custody;  and 
the  prisoner  emptied  several  of  the  sacks  of  the  wheat  contained 
in  them,  which  he  sold,  and  then  substituted  for  it  other  wheat 
of  an  inferior  quality :  it  was  doubted,  at  first,  whether,  as  the 
prisoner  had  appropriated  to  his  own  use  the  whole  of  the  wheat 
u  each  of  the  sacks  which  he  had  emptied,  he  could  be  deemed 
guilty  of  larceny ;  but,  upon  the  question  being  referred  to  the 
judges,  they  were  unanimously  of  opinion  that  it  was  larceny, 
and  the  prisoner  had  judgment  accordingly.  R.  ▼•  Braxier,  R, 
Sf  Ry.  337.  But  the  rule  here  mentioned,  as  to  carriers  and  other 
bailees,  does  not  extend  to  their  servants;  and,  therefore,  if  a 
bailee's  servant  sell  or  dispose  of  a  bale  or  package  of  goods 
entrusted  to  his  master,  he  will  be  guilty  of  larceny.  £•  v. 
Harding,  Hayes,  Cooke  if  Mean,  R,  ^  Ry,  125.  So  the 
owner's  own  servant  is  not  deemed  a  bailee  in  this  respect,  and 
is  liable  to  be  indicted  for  larceny  if  he  take  and  dispose  of  the 
goods  of  his  master  to  his  own  use;  for  the  possession  of  the 
servant  is  deemed  the  possession  of  the  master.  And  therefore  if 
a  gentleman's  butler  haying  the  care  and  custody  of  his  plate, 
or  his  shepherd  of  his  sheep,  embezzle  them,  they  are  as  much 
guilty  of  larceny  as  if  they  took  them  out  of  the  actual  custody 
of  their  master.  1  Hal.  506.  and  tee  R.  v.  Roinnsan,  2  East, 
P.  C.  565.  R,  T.  Bats,  Id.  566.  R.  v.  Paradice,  Id,  565.  B. 
V.  Chipehase,  2  Leaeh,  699.  R,  r.  Hammon,  4  Taunt,  304.  And 
where  a  farmer  hired  a  person,  who  sometimes  acted  as  drover  to 
him,  but  was  not  regularly  in  his  service,  to  drive  some  sheep 
for  him  to  Grantham  fair,  at  the  wages  of  3«.  a  day;  the  master 
sold  some  of  them  there,  and  then  sent  the  remainder  by  the 
prisoner  to  Smitbfield  market ;  but  the  prisoner,  instead  of  taking 
them  there,  sold  them,  and  absconded  with  the  money :  although 
the  jury  found  that  the  prisoner,  at  the  time  he  took  the  sheep 
under  his  care,  had  no  intention  to  steal  them,  yet  the  judges 
held  him  to  be  guilty  of  larceny ;  for,  being  the  owner's  servant, 
his  possession  was  the  possession  of  the  owner,  who,  therefore, 
had  not  parted  with  either  the  possession  or  the  right  of  property. 
A.  V.  M*Namee,  Ry.  ^  M,  368.     So,  if  a  man  give  goods  to 
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another  to  cariy.or  the  like,  and  he  himself  be  present  all  the  time : 
this  is  not  a  bailment,  nor  is  the  owner  deemed  to  have  parted 
with  the  possession  of  the  goods ;  and  therefore  if  the  person,  to 
whom  the  goods  are  so  entrusted,  run  away  with  them,  he  is 
guilty  of  larceny.  See  1  Havk.  c.  33,  f .  2.  2  EaU,  P.  C.  683, 
684.  In  cases  of  this  description,  the  distinction  between  bailee 
and  servant,  &c.  as  established  by  the  above  authorities,  should 
be  carefully  attended  to. 

Formerly,  if  goods,  &c.  which  liad  never  been  in  the  master's 
possession,  were  delivered  to  his  clerk  or  servant  for  the  master's 
use,  and  the  clerk  or  servant,  instead  of  delivering  them  to  his 
master,  sold  them,  or  otherwise  converted  them  to  his  own  use, 
this  was  not  larceny.  R.  v.  Baze/v>  2  Leach,  835.  R,  v.  Bull, 
Id.  841,  cit.  R,  V.  Waite,  2  East,  P.  C.  570.  This  was  after- 
wards  altered  by  statute ;  iee  stat.  39  G.  3,  c.  85 ;  and  now,  by 
Stat  7  &  8  G.  4,  c.  29,  s.  47,  "  if  any  clerk  or  servant,  or  any 
person  employed  for  the  purpose  or  in  the  capacity  of  a  clerk  or 
servant,  shall,  by  virtue  of  such  employment,  receive  or  take  into 
his  possession  any  chattel,  money,  or  valuable  security,  for  or 
in  the  name  or  on  the  account  of  his  master,  and  shall  fraudu- 
lently embezzle  the  same,  or  any  part  thereof :  every  such  of- 
fender shall  be  deemed  to  have  feloniously  stolen  the  same  from 
his  master,  although  such  chattel,  money  or  security  was  not 
received  into  the  possession  of  such  master,  otherwise  than  by  the 
actual  possession  of  his  cleric,  servant,  or  other  person  so  em- 
ployed.'  It  is  usual  however,  in  such  a  case,  to  indict  specially 
for  the  embezzlement    See  post. 

Also,  persons  who  have  the  bare  use  of  the  goods  of  another, 
are  not  deemed  in  law  bailees ;  and  therefore  if  a  guest  at  an  inn 
or  tavern  steal  the  plate  or  other  articles,  of  which  he  has  the  use 
at  his  meals,  &c.  he  is  guilty  of  larceny,  for  he  is  said  to  have 
the  use  merely  of  them,  and  not  the  possession.  1  Hal,  506.  I 
Hawk.  c.  33,  s.  6.  But  the  tenant  of  furnished  lodgings  is 
deemed  to  have,  not  merely  the  use,  but  the  possession  also,  of 
the  furniture  let  with  the  lodgings ;  and  formerly,  if  he  sold  or 
disposed  of  it  for  his  own  use,  it  was  not  deemed  larceny.  But 
now,  by  stat.  7  &  8  G.  4,  c.  29,  s.  45,  the  tenant,  in  such  a  case, 
may  be  indicted  as  for  a  simple  larceny,  and  punished  accord- 
ingly.    Vide  post. 

But  a  joint-tenant  or  tenant  in  common  of  a  personal  chattel, 
cannot  be  guilty  of  larceny,  by  taking  it  and  disposing  of  the 
whole  to  his  own  use ;  it  is  merely  the  subject  of  a  civil  remedy, 
1  Hal.  513.  But  if  he  take  it  out  of  the  hands  of  a  bailee,  with 
whom  it  is  left  for  safe  custody  or  the  like,  and  the  effect  of  such 
taking  will  be  to  charge  the  bailee,  it  is  otherwise*  Therefore 
where  a  woman,  a  member  of  a  benefit  society,  entered  the  room 
of  a  person,  with  whom  a  box,  containing  the  funds  of  the  society, 
was  deposited  for  safe  custody,  and  took  and  carried  away  the 
box  witn  intent  to  appropriate  the  contents  to  her  own  use :  the 


166  Simple  Larceny* 

commit  fornication  with  him :  the  jadges  held  that  this  was  not  a 
felonious  taking.  R,  v.  Richard  JJickinson,  R.  4r  ^y*  ^^0*  ^^ 
tee  R>  V.  Cornelius  Von  Muyen,  R,  8f  Ry.  118.  So  where, 
upon  an  indictment  for  stealing  two  horses,  it  appeared  that  the 
prisoners  took  the  two  horses  out  of  the  prosecutor's  stables,  rode 
them  about  thirty  miles,  and  then  left  them  at  an  inn,  saying 
they  would  be  back  in  three  hours,  and  desiring  that  the 
horses  should  be  taken  care  of ;  and  they  were  afterwards  taken 
on  the  same  day  about  fourteen  miles  distant  from  the  inn,  and 
walking  in  a  direction  from  it :  the  jury  found  that  the  prisoners 
took  the  horses  merely  for  the  purpose  of  riding  them  the  thirty 
miles,  and  that  they  left  them  at  the  inn  without  intending  to  come 
back  for  them  or  dispose  of  them  ;  and  ten  of  the  judges  held 
this  not  to  be  larceny.  R,  v.  Philips,  et  aL,  2  East,  P.  C,  662, 
663.  But  where,  upon  a  similar  indictment  for  horse  stealing,  it 
appeared  that  the  horse  in  question  had  been  before  stolen  by 
one  Haworth,  who  was  about  to  be  tried  for  the  ofience  ;  and  the 
prisoner,  in  order  (as  he  thought)  to  screen  Haworth  from  con- 
viction, clandestinely  took  the  horse  out  of  the  prosecutor's 
stable,  led  him  to  a  coal  pit,  and  backed  him  into  it,  and  the 
horse  was  killed  :  it  was  objected  at  the  trial  that  this  was  not 
a  larceny,  because  the  taking  appeared  not  to  have  been  done 
with  intention  to  convert  the  horse  to  the  use  of  the  taker  animo 
furandi  et  lucri  causA  ;  but  seven  of  the  judges  held  it  to  be 
larceny  ;  and  six  of  this  majority  held,  that  to  constitute  larceny, 
it  is  not  essential  that  the  taking  should  be  lucri  eav^d  ;  if  it  be 
fraudulent,  and  with  intent  wholly  to  deprive  the  owner  of  the 
property,  it  is  sufficient.     R.  v.  Wtn,  Cabbage,  R.  ^  Ry,  2S>2. 

And  the  felonious  intent  must  be  entertained  at  the  time  of 
the  taking.  This  has  been  already  incidentally  mentioned  in 
many  instances.  See  R,  v.  Leigh,  ante,  p,  161.  R.  v.W.  Banks, 
ante,  p.  161,  ^c.  Where  a  letter,  containing  a  bill  of  exchange, 
directed  to  J.  M.,  St.  Martin's  Lane,  Birmingham,  was  delivered 
to  another  person  of  that  name  living  near  St.  Martin's  Lane, 
there  being  in  fact  no  person  residing  in  the  lane  of  that  name ; 
the  party,  upon  opening  the  letter,  must  have  perceived  that  it 
was  not  for  him,  but  he  nevertheless  applied  the  bill  to  his  own 
use :  the  judges  held  this  not  to  be  larceny,  as  it  did  not  appear 
that  the  party  had  any  animus  furandi  at  the  time  he  received 
the  letter.    R,  v.  James  Mucklow,  Ry,  6f  M,  160. 

4.  As  to  the  identity  of  the  goods,  and  proof  of  properW  in 
them  :  The  larceny  must  appear  to  have  been  committed  of  the 
goods  mentioned  in  the  indictment,  or  some  of  them ;  a  material 
variance  between  the  goods  proved  to  have  been  stolen,  and  the 
description  of  them  in  the  indictment,  will  be  fatal.  See  ante, 
p,  127.  and  see  1  Arch,  P.  A.  281, 282.  If  the  goods  have  been 
found  and  are  forthcoming,  they  are  always  produced  at  the  trial, 
in  order  that  the  prisoner  may  have  a  &xr  opportunity  of  crosfrt 
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they  be  detached  from  the  place  where  they  were  taken,  nay,  the 
slightest  removal  from  the  place,  will  be  a  sufficient  carrying 
away  to  constitute  larceny.  Where  it  appeared  that  the  prisoner, 
who  was  sitting  on  the  driving  box  of  the  Exeter  mail  coach, 
took  hold  of  the  upper  end  of  a  bag  that  was  in  the  front  boot, 
and  Jifted  it  from  the  bottom  of  the  boot  on  which  it  rested ;  he 
handed  the  upper  end  of  it  to  a  person  near  him,  and  they  were 
both  endeavouring  to  pull  it  out  of  the  boot,  with  a  common  in- 
tent to  steal  it,  when  the  guard  of  the  coach  coming  up,  they 
dropt  the  bag  again  into  the  boot:  the  judges  were  of  opinion  that 
this  was  a  complete  asportation  of  the  bag,  sufiBcient  to  constitute 
larceny.  R.  v.  James  Walsh,  Ry.  ^  M,  14.  So,  where  it  ap- 
peared that  the  prisoner  drew  a  pocket  book  out  of  the  inside 
breast  pocket  of  the  prosecutor's  coat,  about  an  inch  above  the 
top  of  the  pocket ;  but  the  prosecutor  suddenly  putting  his  hand 
up,  the  prisoner  let  go  the  book  whilst  it  was  still  about  the  per- 
son of  the  prosecutor,  and  the  book  fell  back  again  into  the 
pocket  :  the  judges  held  this  to  be  a  sufficient  asportation  to  con- 
stitute a  simple  larceny,  although  the  larceny  from  the  person 
was  not  complete.  R.  v.  Wm,  Thompson,  Ry.  &;  M.  78.  See 
also  R,  V.  Pitman,  2  Car.  ^  P.  423.  R.  v.  Simpson,  KeL  31. 
R,  v.  Coslet,  1  Leach,  256.  But  where  a  thief  was  not  able  to 
carry  off  goods  he  intended  to  steal  from  a  shop,  on  account  of 
their  being  attached  by  a  string  to  the  counter,  this  was  holden 
not  to  be  a  sufficient  asportation  to  constitute  larceny,  because 
there  was  no  severance,  the  goods  all  the  time  being  attached  to 
the  counter.  Anon,  2  East,  P,  C,  556.  So,  where  a  thief  was 
prevented  carrying  off  a  purse,  on  account  of  some  keys  attached 
to  the  strings  of  it  getting  entangled  in  the  owner's  pocket,  it 
was  holden  not  sufficient,  for  the  same  reason.  H.  v.  Wilkin' 
son,  1  Hal,  508.  So,  where  the  prisoner  merely  turned  a  bale 
of  goods  on  end  where  it  lay,  for  the  purpose  of  cutting  it  open 
and  taking  the  goods  out,  and  he  was  detected  before  he  effected 
his  purpose  :  this  was  holden  not  to  be  a  sufficient  asportation  to 
constitute  larceny.     R,  v.  Cherry,  2  East,  P,  C,  556« 

3.  As  to  the  felonious  intent :  The  takins;,  &c.,  must  have 
been  with  a  felonious  intent,  that  is  to  say,  it  roust  be  without 
any  bona  fide  claim  of  right  to  the  goods  taken,  on  the  part  of 
the  person  taking  them ;  it  must  be  done  fraudulently,  and  with 
the  intent  wholly  to  deprive  the  owner  of  the  property.  If  the 
taking,  &c.,  be  by  mistake,  or  under  a  bona  fide  claim  of  right, 
however  mistaken,  it  cannot  be  larceny.  1  Hal.  506.  509.  So, 
if  not  done  with  intent  wholly  to  deprive  the  owner  of  his  pro- 
perty, it  cannot  be  larceny.  Thus,  lor  instance,  where  upon  an 
indictment  for  larceny,  it  appeared  that  the  prisoner  had  clandes- 
tinely taken  the  articles  alleged  to  be  stolen,  merely  for  the 
purpose  of  inducing  a  young  girl,  the  owner  of  them,  to  call  for 
them,  and  thereby  to  give  him  an  opportunity  of  soliciting  her  to 
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be,  without  tpecifjing  tbeir  namei.  7  G.  4,  €.  64,  f.  18« 
If  Uie  iiaoie  of  the  prosecutor  be  mu-spelt,  it  will  be  immaterial* 
it.  T.  Fotttr,  fi.  ii  Rtf.  419.  If  be  be  called  by  a  nane  fay 
which  be  is  usually  known,  it  will  be  sufficient,  JL  v.  Buiiwma, 
5  Car.  S{  P.60\.  Amn.  6  Car,  6;  P.  408,  althoogb  it  be  not  iiis 
real  oaroe.    A.  ▼.  Norton,  R.  ^f  Ry»  olO,  and  tee  I  Arek.  P.  A^ 

Where  the  goods  consist  of  several  articles,  they  nust  liave 
been  all  stolen  at  the  same  time,  or  at  times  so  near  to  each 
other  that  the  several  takings  may  appear  to  be  parte  <if  the 
same  continuing  transaction,  otherwise  each  laroeoy  nust  be 
made  the  subject  of  a  distinct  indictment.  If  they  t>e  comprised 
ill  one  indictment,  whether  in  the  same  or  in  different  counts, 
and  it  appear  at  the  trial  that  the  goods  were  stolen  at  several 
distinct  times,  the  Court  will  put  the  prosecutor  to  bis  election 
for  which  act  of  larceny  he  will  prosecute,  and  will  oblige  him  to 
confine  his  evidence  to  that.  1  Arch.  P.  A.  282.  and  see  JR.  v. 
Smith  ^  JtfferUt,  Id,  8B6.  and  antt,  p.  125.  But  the  Court  will  not 
thus  put  the  prosecutor  to  his  election,  merely  because  the  goods 
might  have  been,  and  probably  were*  stolen  at  different  times,  if, 
from  anv  thine  appearing  in  the  case,  it  be  not  impossible  that 
the^  might  m  have  been  stolen  at  one  time.  R.  v.  Dunit  ^ 
Smith,  Ry,  ^  M.  146.  1  Arch.  P.  A.  4^. 

5.  As  to  the  county,  &c.,  within  which  the  larceny  must  be 
proved  to  have  been  ooinroitted :  The  offence  must  be  proved  to 
have  been  committed  in  the  county  or  place  stated  as  venue  in  tlie 
margin  of  the  indictment.  It  is  not  however  necessary  to  prove 
it  to  have  been  committed  within  the  parish  or  place  alleged  iu 
the  body  of  the  indictment  as  special  vt- nue ;  nor  indeed  is  it  now 
necessary  to  state  any  such  parish  or  place,  the  county  or  other 
extent  of  jurisdiction  being  suflficient.  See  stat.  6  G.  4,  c.  50, 
s.  IS.  and  1  Areh.  P.  A,  180,  181.  If  the  offence  be  commit- 
ted on  the  boundaries  of  two  or  mort:  counties,  or  within  five 
hundred  yards  of  such  boundaries,  it  may  be  tried  in  either 
county,  in  the  same  manner  as  if  it  had  been  actually  commit- 
ted therein  ;  7  G.  4,  c.  64,  s.  It ;  this  however  does  not  extend 
to  trials  in  limited  jurisdictions,  but  to  trials  in  counties  only. 
R.  V.  Welih,  R.  6i  m.  175.  1  Arch.  P.  A.  «05.  Or  if  commit- 
ted on  a  person,  or  with  respect  to  property,  in  or  upon  a  coach, 
waggon,  or  other  carriage,  or  on  board  a  vessel,  &c.»  on  a  navi- 
gable river,  canal  or  inland  navigation,  the  offence  may  be  tried 
in  any  countj^  through  which  tiie  carriage  or  vessel  may  have 
passed  in  its  journey  or  vojage,  in  the  same  manner  as  if  it  had 
been  actuallv  committed  iu  such  county.  7  G.  4,  c.  64,  «.  13. 
At  common  law,  also,  if  a  man  stole  goods  in  one  county,  and 
carried  them  into  another,  he  might  be  indicted  and  tried  in 
either ;  and  now.  by  stat.  7  6c  8  G,  4,  c.  29,  s.  76,  if  any  per- 
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son,  hmving  stolen  or  otherwise  feloniously  taken  any  chattel, 
money  or  valoable  security,  or  other  property  whatsoever,  in  any 
one  part  of  the  United  Kingdom,  shall  afterwards  have  the  same 
property  in  bis  possession  in  any  other  part  of  the  United  King- 
dom, he  may  be  dealt  with,  indicted,  tried  and  punished  fur 
larceny  or  theft  in  that  part  of  the  United  Kingdom  where  he 
simii  have  such  property, in  ihe  same  manner  as  if  he  had  actually 
stolen  or  taken  it  in  that  p<irt.  See  R.  v.  Prowes,  Ry,  if  M. 
349.  Where  a  man  stole  a  brass  furnace  in  Radnorshire,  broke 
it  in  pieces  there,  and  then  brought  the  pieces  of  brass  into  the 
county  of  Hereford  :  Hollock,  B.  held  that  he  could  not  be  in- 
dicted in  Hereford  for  stealing  the  furi.ace  there,  it  never  hav- 
ing in  fact  been  there.  R.  v.  Halioway,  1  Car.  Sf  P.  127. 
But  no  distance  of  time  between  the  stealing  in  one  county,  and 
carrying  the  property  in  another,  will  prevent  the  parry  from 
being  indicted  in  the  latter  county  ;  and  therefore,  where  tiie 
property  was  stolen  by  the  prisoner  in  Yorkshire  in  November 
t82J,  and  brought  by  him  into  Durham  in  March  1824,  the 
judges  held  that  he  might  be  indicted  for  the  larceny  in  ]3ur- 
ham.  R.  v.  Parkin,  Ry,  ^  M.  45.  Where  the  prisoners  stole 
two  horses  at  different  times,  and  at  different  places  in  Somer- 
setshire, but  brought  both  at  the  same  time  into  Wilts,  and  had 
them  there  together  in  their  possession  :  Littledale,  J.  held  that 
this  did  not  warrant  the  including  both  larcenies  in  one  indict- 
ment ;  and  he  therefore  put  the  prosecutor  to  his  election  as  to 
which  horse  he  would  prosecute.  R.  v.  Smith  and  Jefferies, 
Ry.  *  Af.  N.  P.  C.  895. 


2.  Indictment  for  Larceny  of  BilU  of  Exchange ,  8^c. 

Satme  as  the  form  ante,  p,  156,  to  the  words]  in  the  county 
iforeaaid,  feloniously  did  steal,  take,  and  carry  away  one  bill  of 
exchange,  [or  **  promissory  note,"  &c.  describing  thus  shortly 
the  security  stoUn,}  for  the  payment  of  the  sum  of  fifty  pounds, 
and  of  the  value  of  fifty  pounds,  and  two  promissory  notes  for  the 
payment  of  five  pounds  each,  and  of  the  value  of  five  pounds 
each,  then  and  there  being  found ;  the  said  bill  of  exchange  and 
the  said  several  promissory  notes,  at  the  time  of  the  committing 
of  the  felony  aforesaid,  being  the  property  of  C.  D.,  and  the  said 
several  sums  of  money  payable  and  secured  by  and  upon  the  said 
bill  of  exchange  and  the  dbiid  several  promissory  notes  respectively 
being  then  and  there  due  and  unsatisfied  to  the  said  CD., the 
proprietor  thereof:  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  Lord  the  King, 
his  crown  and  dignity.     See  1  Arch,  P.  A,  288. 

Felony,  same  punishment  as  for  stealing  goods  of  the  uime  value. 
7  5f  8  G.  4,  c.  29,  t.  5.  See  ante,  p.  156.     This  section  of  the  Act 
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extends  not  only  to  bUis  and  itotet ,  but  to  deeds,  bonds,  orders  for 
payment  of  money  or  for  the  delivery  or  transfer  of' goods,  ^c. 

Evidence. 

To  maintjun  this  iDdictment,  the  prosecutor  must  prove : 

1.  A  larceny  of  the  bill  and  notes,  as  directed  ante,  p.  156. 
Upon  an  indictment  for  stealing  a  certain  warrant  for  the  pay- 
ment of  £22,000,  and  bank  notes  to  the  same  amount,  it  appeared 
that  Sir  Thomas  Plomer,  the  prosecutor,  had  given  a  check  upon 
his  banker  for  £22,000  to  Walsh,  the  prisoner,  for  the  purpose 
of  purchasing  Exchequer  bills  for  him  to  that  amount ;  the  pri- 
soner received  the  amount  of  the  check  in  bank  notes,  and 
absconded  with  them :  the  juiy  being  of  opinion  that  the  pri- 
soner, before  he  received  the  check,  had  formed  the  design  of 
converting  the  money  to  be  received  for  it  to  his  own  use,  found 
him  guilty  :  bat  upon  a  reference  of  the  case  to  the  judges,  they 
were  of  opinion  that  this  was  not  a  larceny ;—  not  of  the  check, 
because  the  prisoner  had  used  no  fraud  or  contrivance  to  induce 
the  prosecutor  to  give  it  to  him,  and  also  because,  being  the  pro- 
secutor's own  check,  and  of  no  value  in  his  hands,  it  could  not 
be  called  his  goods  and  chattels;  nor  was  it  a. larceny  of  the 
notes  obtained  for  the  check,  for  the  prosecutor  never  had  posses- 
sion of  them  but  by  the  hands  of  the  prisoner.  R»  ▼•  Benjamin 
Walsh,  R,  ^  Ry,  215.  See  also  R.  v.  Mmter  Hart,  infra, 

2.  The  bill  and  notes  must  appear  to  be  such  as  is  meant  by 
the  statute,  and  described  in  the  indictment.  Some  country 
bank  notes  being  paid  by  the  agent  in  London,  were  sent  by  him 
to  the  country  bankers,  by  whom  they  were  to  be  reissued  ;  on 
their  way,  they  were  stolen  by  the  prisoner,  and  he  was  indicted 
for  stealing  the  bank  notes  in  the  ordinary  form,  and  also  for 
stealing  certain  pieces  of  paper  with  certain  valuable  stampe  upon 
them  :  the  judges  seem  to  have  been  of  opinion  that  this  could 
not  be  considered  a  stealing  of  bank  notes,  inasmuch  as  it  could 
not  be  deemed  that  the  sums  payable  and  secured  thereby  were 
due  and  unsatisfied  to  the  prosecutors;  but  they  held  that  the 
prisoner  was  rightly  convicted  of  stealing  the  paper  and  stamps. 
K,  V.  Henry  Clark,  R.  ^  Ry.  181.  So,  where  the  prisoner  was 
indicted  for  receiving  certain  stamped  pieces  of  pftper,  the  goods 
and  chattels  of  the  prosecutor,  knowing  the  same  to  have  been 
stolen ;  it  appeared  that  the  prosecutors  were  country  bankers ; 
that  one  of  the  partners  had  received  a  large  parcel  of  their  noU» 
from  their  London  agents,  which  had  been  paid  in  London,  and 
he  was  taking  them  into  the  country*  for  the  purpose  of  reissuing 
them,  when  they  were  stolen  from  him  :  the  prisoner  being  con- 
victed, the  judges  were  of  opinion  that  the  notes  were  properly. 
described  in  the  indictment  as  the  "  goods  and  chattels  of  the 
prosecutors;  some  of  them  doubted  whether  they  could  have 
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been  considered  as  ^'valoable  securities"  within  the  statute. 
£.  ▼.  Vyse,  By.  ^  M.  218. 

But  in  another  case,  where  it  appeared  that  the  prosecutor,  in 
answer  to  an  advertisement  ofiering  an  advance  of  money  upon 
loan,  sent  a  letter  to  the  address  therein  mentioned,  statmg  his 
wish  to  borrow  £5000,  and  the  prisoner  called  upon  him  in  con- 
sequence  of  it ;  the  prisoner  offered  to  obtain  the  loan  for  him, 
upon  his  acceptance  of  ten  bills  of  exchange  for  £500  each,  and 
he  produced  ten  6s.  stamps,  which  the  prosecutor  accepted  in 
blank,  and  which  the  prisoner  took  away  with  him,  and  after- 
wards had  bills  drawn  upon  them  for  £500  each  by  a  person  in 
concert  with  him,  of  the  name  of  Clissold ;  he  was  afterwards 
indicted  for  this,  as  for  a  larceny  of  ten  bills  of  exchange  for 
£500  each,  of  ten  pieces  of  paper  each  stamped  with  a  6s.  sump, 
and  of  ten  pieces  of  paper  with  the  words  **  Accepted,  F.  Dugdale 
Astley ,  payable  at  Messrs.  Praed  &  Co.,  1 89,  Fleet  Street,  London  / ' 
upon  each :  Littledale  and  Bosanquet,  J  J.  and  Bolland  B.  held 
that  the  prisoner  could  not  be  convicted  upon  this  evidence; 
when  these  acceptances  were  obtained  by  him,  they  were  not 
bills  of  exchange,  orders  or  securities  for  money*  neither  drawer's 
name,  sum,  nor  date  being  upon  them,  and  of  course  they  were 
of  no  precise  or  definite  value  ;  nor  could  the  prisoner  l>e  con- 
victed on  tliose  counts,  which  described  these  acceptances  as  ten 
pieces  of  paper  with  stamps  on  them,  &c.,  because  the  stamps 
never  belonged  to  the  prosecutor,  but  to  the  prisoner.  R,  v. 
Minter  Hart,  6  Car.  Sf  P.  106. 

To  be  a  valuable  security  for  money,  within  the  meaning  of 
the  statute,  the  bill,  &c.  must  be  stamped,  where  by  law  such  a 
security  requires  a  stamp.  And  therefore  where  a  person  was 
indicted,  upon  another  section  of  the  same  statute,  for  obtaining 
an  (^er  for  the  payment  of  £2  by  false  pretences,  and  the  order 
appeared  to  be  an  unstamped  check  upon  a  banker,  which,  from 
the  manner  in  whicH  it  was  drawn,  required  a  stamp,  the  judges 
held  that  it  was  not  a  valuable  security  within  the  meaning  of 
the  act.     R.  v.  Yates,  Ry.  ^  M.  170. 


3.  Indictment  for  stealing  Sheep  or  Cattle. 

Same  as  in  the  form,  ante,  p.  156,  to  the  wordsl  in  the  county 
aforesaid,  one  ewe  [*'  horse,  mare,  gelding,  colt  or  filly,  bull, 
oow,  ox,  heifer  or  calf,  ram,  ew«,  sheep  or  lamh,**!^  of  the  price 
of  two  pounds,  of  the  goods  and  chattels  of  one  CD.  then  and 
there  being  found,  feloniously  did  steal,  take,  and  drive  away  : 
against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  Lord  the  King,  his  crown  and  dig- 
nity. See  1  Ar^.  P.  A.  350.  If  the  indictment  be  for  stealing 
a  horse,  8fe,  instead  of  "drive  away,"  say  "  lead  away." 

Felony.     The  punishment  was  formerly  death ;  7  &  8  Gi  4, 
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c.  29,  s.  25  ;  but  it  is  now  transpnrtation  for  life,  2  &  3  W.  4, 
c.  62,  s.  I,  and,  if  the  Court  think  fit,  imprisonment  with  or  with' 
out  hard  labour  for  not  more  than  four  years  nor  less  than  one, 
previous  to  transportation,  3  &  4  W.  4,  c.  44,  s*  3 ;  see  1  Arcb. 
P.  A.  349  n. 

Evidence. 

To  mamtain  this  iDdictinent,  the  prosecutor  must  prove  a 
larceny  of  the  ewe,  in  the  ordinary  way,  as  directed  ante,  p,  156. 
See  R.  V.  M'Namee,  ante,  p.  162.  Where  the  proof  was,  that  the 
prisoner  removed  a  sheep  from  the  middle  of  the  field  where  it 
was  grazing,  to  the  gripe  of  a  ditch,  and  there  killed  it,  and 
stole  a  part  of  the  carcase,  and  the  jury  found  that  he  killed  the 
sheep  with  intent  to  steal  a  part  of  the  carcase :  the  judges  held 
that  this  removal  of  the  sheep  for  the  purpose  of  killing  it,  was 
not  such  a  taking  and  carrying  away  as  would  constitute  a 
stealing  of  the  sheep.  R,  v.  John  Williams,  Ry.  8^  M.  107. 
But  where,  upon  an  indictment  for  horse-stealing,  it  appeared 
that  the  prisoner  went  to  an  inn  on  a  fair  day,  and  desired  the 
ostler  to  bring  out  his  horse ;  the  ostler  saying  he  did  not  know 
it,  the  prisoner  went  with  him  to  the  stables,  pointed  to  the  horse 
in  question,  saying,  '*  that  is  my  horse,  saddle  him  ;'*  the  ostler 
did  so,  and  the  prisoner  attempted  to  mount  him,  but  the  horse 
being  frightened  at  some  noise,  would  not  stand  still ;  the  pri- 
soner then  desired  the  ostler  to  lead  the  horse  out  of  the  yard 
that  he  might  mount  him,  and  the  ostler  did  so  ;  but  before  the 
prisoner  could  mount,  a  person  who  knew  the  horse  came  up, 
and  the  prisoner  was  secured  :  Garrow,  B.  held  this  to  be  suf- 
ficient to  constitute  the  felony.  R.  v.  Pitman,  2  Car,  ^  P.  423. 
Upon  the  trial  of  an  indictment  for  horse-stealing,  the  prosecutor 
stated  that  he  had  agisted  the  horse  on  the  land  of  another  person 
at  some  distance,  and  that  hearing  from  that  person  of  the  loss 
of  the  horse,  he  went  to  the  field  where  the  horse  had  been  put 
to  feed,  and  discovered  he  was  gone ;  but  neither  the  agister  nor 
his  servant  was  called  as  a  witness:  Gumey,  B.  held  that  this 
was  not  sufficient  evidence  of  the  loss  of  the  horse,  for  nan  con- 
stat but  that  the  prisoner  might  have  obtained  possesion  of 
the  horse  honestly.    jR.  v.  Yend  and  Haines,  6  Car.  ^  P.  176. 

Where  the  animal  is  specifically  mentioned  in  the  statute,  a 
description  of  it  by  any  other  name  in  the  indictment  will  be 
bad,  even  although  the  name  used  be  a  generic  name  for  the 
animal.  Thus,  where  upon  an  indictment  for  stealing  a  "  sheep," 
it  appeared  in  evidence  that  it  was  an  ewe,  the  judges  held  that 
the  evidence  did  not  support  the  indictment,  as  the  statute  men- 
tions both  ewes  and  sheep.  R,  v.  Pudd&oot,  Ry.  ^  M,  247. 
So,  where  upon  an  indictment  for  stealing  nve  sheep,  it  appeared 
in  evidence  that  they  were  lambs,  the  judges  held  that  the  evi- 
dence did  not  support  the  indictment,  for  the  same  reason.     R, 
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V.  Loom,  Crisp  and  Baxter,  Ry.  ^  ilf.  160  ;  S.  P.R,  v.  Birktt, 
4  Car,  ^  P*  216.  So,  evidence  of  stealing  a  heifer  will  not  sup- 
port  aik  indictment  for  stealing  a  cow.  R.  v.  Cooke,  2  East, 
P.  C.  617.  Upon  a  former  statute  against  horse  stealing,  (2  ^ 
3  Edw.  6,  c.  33,)  where  the  words  were  '*  horse,  gelding  or  mare," 
it  was  holden  that  evidence  of  stealing  a  colt  or  filly  or  foal, 
would  support  an  indictment  for  stealing  a  horse,  gelding  or 
mare  respectively ;  A.  v.  Welland,  R.  ^  %.  494;  but  an  indict- 
ment for  stealing  a  colt,  not  saying  whether  it  was  a  horse  or  a 
mare,  was  holden  by  the  judges  to  be  insufficient  upon  the  above 
statute.  R«  v.  Henry  Beany,  R.  ^  Ry.  416.  In  analogy  to 
these  cases,  evidence  of  stealing  a  foal,  would  support  an  in- 
dictment on  the  present  statute  for  stealing  a  colt  or  filly ;  but 
evidence  of  stealing  a  colt  or  filly,  would  not  support  an  indict- 
ment for  stealing  a  horse,  gelding  or  mare,  because  "  colt"  and 
"  filly"  are  specifically  named  in  the  statute.  So  an  indictment 
for  stealing  a  foal,  not  saying  whether  it  was  a  colt  foal,  or  a  filly 
foal,  would  be  bad,  as  an  indictment  on  the  statute.  So,  as 
wethers  are  not  specifically  mentioned  in  the  statute,  they  may 
be  described  in  the  indictment  as  **  sheep,"  and  in  practice  it  is 
usual  to  describe  them  as  '*  two  wether  sheep  of  the  price  of 

,  and  two  other  sheep  of  the  price  of .*'    And  where  it 

is  doubtful  whether  the  animal  stolen  comes  within  one  or  other 
d^ription  in  the  statute,  (as  very  frequently  happens,)  both 
descriptions  may  be  used,  in  the  same  manner. 

The  section  of  the  statute  on  which  the  above  indictment  is 
drawn,  must  be  understood  as  extending  only  to  the  stealing  of 
cattle  which  are  alive ;  stealing  a  dead  sheep,  olc,  is  but  common 
larceny,  and  the  indictment  should  either  state  it  to  be  dead,  or 
describe  it  as  so  much  mutton.     See  1  Arch,  P.  A,  351. 


4.  Indictment  for  stealing  Fixtures,  or  Lead,  b^c.  fixed  to  Build' 

ings,  6^c. 

Same  as  the  form  ante,  p,  156,  to  the  words']  in  the  county 
aforesaid,  fifty  pounds  weight  of  lead  ["  any  glass  or  wood  work 
belonging  to  any  building  whatsoever,  or  any  lead,  iron,  copper, 
brass  or  other  metal,  or  any  utensil  or  fixture,  whether  made  of 
metal  or  other  material,"]  of  the  value  of  ten  shillings,  the  pro- 
perty of  C.  D.,  and  then  and  there  being  fixed  to  the  dwelling- 
house  ["  any  buildirig  whatsoever**]  of  the  said  C.  D.  there  situate, 
feloniously  did  steal,  take,  and  carry  away  :  against  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  Lord  the  King,  his  crown  and  dignity.  1  Arch,  P.  A, 
403.  And  see  the  form  of  an  indictment  for  ripping,  cutting  or 
breaking  such  sand,  &;c,,  with  intent  to  steal  it.  Id.  403,  404. 

Felony,  same  punishment  as  for  simple  larceny,  7  &  8  G.  4, 
c.  29,  s.  44.    See  ante,  p.  156. 
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Evidence. 

To  maintain  this  indictment,  the  prosecutor  mast  prove  : 

1.  The  larceny  of  the  lead,  as  in  ordinary  cases.  See  ante,pA56. 

2.  That  at  the  time  it  was  taken,  it  was  fixed  to  the  dwelling- 
house  of  C.  D.  situate  as  described  in  the  indictment.  The 
statute  mentions  **  any  building  whatsoever;*'  but  care  roust  be 
taken  that  there  be  no  material  variance,  as  to  the  description  of 
the  building,  between  the  indictment  and  proof. 


6.  Indictment  far  iteaUngfrom  the  Pereon. 

Same  as  the  formt  ante,  p.  156,  to  the  words]  in  the  county 
aforesaid,  ten  pieces  of  the  current  gold  coin  of  the  realm,  callMl 
sovereigns,  of  the  value  of  ten  pounds,  and  one  silver  watch  of 
the  value  of  five  pounds,  f"  chattelf  money,  or  valuable  security  ""] 
of  the  monies,  goods,  and  chattels  of  C.  D.,  from  the  person  of 
the  said  C.  D.,  then  and  there  feloniously  did  steal,  take,  and 
carry  away  :  against  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  of  our  Lord  the  King,  his 
crown  and  dignity. 

Felony,  transportation  for  life,  or  for  not  Uss  than  seven  years  ; 
or  vnprisonment,  with  or  without  hard  labour,  for  not  more  than 
four  years,  and  (if  the  Court  think  fit)  whipping,  7  &  8  G,  4, 
c.  29,  s.  6. 

Evidence, 

To  maintain  this  indictment,  the  prosecutor  must  prove  : 
1.  A  larceny  of  the  property  stated  in  the  indictment,  or  some 
of  it,  ais  directed,  ante,  p.  156  ;  except  that  the  taking  must  be 
actual,  and  not  merely  constructive ;  and  the  carrying  away  must 
be,  not  that  mere  removal  of  the  property  which  is  sufficient  in 
the  case  of  simple  larceny,  (see  ante,  p,  165,)  but  an  actual  se- 
verance of  it  from  the  person  of  the  prosecutor.  Where  it  ap- 
peared that  the  prisoner  drew  a  pocket-book  oat  of  an  inside 
breast  pocket  of  a  coat  the  piosecutor  had  on  him  ;  it  was  drawn 
out  about  an  inch  above  the  top  of  the  pocket ;  but  the  prose- 
cutor suddenly  putting  his  hand  up,  the  prisoner  let  go  the  book, 
whilst  it  was  still  about  the  person  of  the  prosecutor,  and  the 
book  fell  back  again  into  the  pocket :  six  of  the  judges  held,  that 
this,  although  a  sufficient  asportation  to  constitute  a  simple 
larceny,  was  not  sufficient  to  warrant  a  conviction  of  stealing 
from  the  person,  because  from  first  to  last  the  book  remained 
about  the  person  of  the  prosecutor ;  four  of  the  judges  were  of  a 
different  opinion.  JR.  v.  Thompson,  Ry.  6;  M,  78. 

It  is  immaterial  whether  the  offence  be  committed  by  stealth 
or  by  force.    If  the  facts,  indeed,  clearly  amount  to  a  rubbery. 
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the  prisoner,  oo  doubt,  shoald  be  prosecuted  for  that  offence ; 
bat  if  it  be  doubtful  whether  the  force  used  is  sufficient  to  con- 
stitute robbery,  it  is  better  to  indict  him  for  this  oflence,  as  it 
has  been  decided  that  upon  an  indictment  for  stealing  from  the 
person,  the  prisoner  may  be  convicted,  although  the  facts  proved 
amount  in  law  to  a  robbery.  R.  v.  Jniefk  Pearce,  A.  ^  124/.  174. 
fi.  V.  Charles  Robinson  etaL,  R.  Sf  Ry,  321. 

2.  It  mnst  appear  that  the  property  was  in  the  personal  pos* 
session  of  the  prosecutor,  at  the  time  it  was  stolen.  Whether  a 
taking,  not  actually  from  the  person  of  the  prosecutor,  but  in  his 
presence,  would  be  sufficient,  nas  never,  I  believe,  been  decided. 

If  a  larceny  be  proved,  but  not  a  stealing  from  the  person,  the 
prisoner  may  be  convicted  as  for  a  simple  larceny. 


6.  Indictment  for  ttealing  in  aDwelUng-houte,  to  the  value  cf  £b. 

Same  as  the  firm,  ante,  p.  156,  to  the  tDords]  in  the  county 
aforesaid,  one  silver  pint  pot  of  the  value  of  forty  shillings,  and 
nine  pewter  dishes  of  the  value  of  twenty  shillings,  ["  chattel, 
money,  or  valuable  security,"']  of  the  goods  and  chattels  of  C.  D., 
in  the  dwelling-house  of  the  said  C.  D.  there  situate,  then  and 
there  being  found,  then  and  there  in  the  said  dwelling-house 
feloniously  did  steal,  take,  and  carry  away  :  against  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  Lord  the  King,  his  crown  and  dignity.  Where  the 
coords  '*  there  situate"  toere  omitted,  the  judges  held  that  the  house 
Must  he  considered  as  stated  to  be  in  the  place  laid  as  special  venue, 
and  must  be  proved  to  be  situate  there  accordingly.  R.  v.  Napper, 
Ry.  &  M.  44. 

Fel&ny,  7  &  8  G.  4,  c.  29,  s.  12,  transportation  for  life,  2  &  3 
W.  4,  c.  62,  s.  1,  and  (if  the  Court  think  fit^  imprisonment,  with 
or  without  hard  labour,  for  not  more  than  four  years  nor  less  than 
<*nf  >  previous  to  transportation.  3  &  4  W.  4,  c.  44,  s.  3. 

Evidence. 

To  maintain  this  indictment,  the  prosecutor  must  prove : 
1.  The  larceny,  as  in  ordinary  cases ;  {see  ante,  p.  156 ;)  but 
the  value  of  the  goods  must  be  proved  to  be  5/.  at  the  least. 
Upon  an  indictment  for  stealing  68  yards  of  lace  in  a  dwelling- 
housei  it  appeared  that  the  prisoner,  who  was  shopman  to  the 
prosecutor  at  Abingdon,  sent  the  lace  in  a  parcel  by  the  coach 
irom  that  place  to  London ;  the  lace  was  in  several  pieces,  none 
of  which  separately  was  worth  51.,  but  the  whole  together  was 
worth  much  more  ;  and  as  those  pieces  might  have  been  stolen 
at  different  times,  the  prisoner's  counsel  suggested  that  infavorem 
vtciB  they  should  be  taken  to  be  so  :  but  Holland,  B.  said  that 
he  could  not  assume  that,  as  it  appeared  that  the  prisoner 
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Immgfat  tlwDi  all  OBi  of  the  pmecator**  houe  at  one  time,  aari 
tent  tiiem  m  one  pared  to  London,  fi.  v.  J«nef^  4  Cor.  iif  P. 
217.  If  yon  £ul  in  proving  the  goods  to  be  of  tbe  valee  of  5/., 
■till  the  phioiier  may  be  coovict^  of  the  smple  larceny. 

2.  That  it  was  commitied  in  the  dwelling-honse  of  C.  D.. 
sitoate  as  described  in  the  indictmenL  And  in  this  respect,  by 
Stat.  7  &  8  G.  4,  c.  29,  s.  13,  no  building,  althongfa  within  the 
same  curtilage  with  the  dweiling*house,  aiid  occupied  therewith, 
shall  be  deemed  to  be  part  of  such  dweUing-house,  "unlesa 
there  shall  be  a  communication  between  such  building  and 
dwelling-house,  either  immediate,  or  by  means  of  a  ceverea  and 
inclosed  passage  leading  from  the  one  to  the  other."  See  R»  ▼. 
Burrawe*,  R.  ^  Ry.  274.  1  Arch.  P.  A.  312.  Where  it  appeared 
that  the  prosecutor  formerly  lived  with  his  family  io  a  house  in 
St.  Martin's  Lane,  where  he  also  carried  on  bis  business  as  an 
upholsterer ;  but  be  afterwards  went  with  bis  family  to  live.in 
the  Haymarket.  keeping  tbe  house  in  St.  Martinis  Lane  as  a 
warehouse  and  workshop,  two  of  his  workmen  slewing  in  it  to 
take  care  of  it :  a  laiceoy  being  committed  in  it,  and  tbe  offender 
convicted  as  for  a  larceny  in  a  dwelling- bouse,  the  judges  held» 
that  it  could  not  be  deemed  the  dwelliug-house  of  the  prosecutor. 
R.  V.  Flannagan,  R.  ^  Ry,  187.  Where  it  appeared  that  the 
larceny  was  committed  in  a  bed-room  over  the  stable,  which  was 
not  under  tbe  same  roof  with  the  dwelling-house,  nor  commu- 
nicated with  it,  this  was  holden  not  to  be  a  stealing  in  the  dwell- 
ing-house. R,  v.  Turner,  6  Car.  ^  P.  407.  Care  must  be  taken 
to  describe  the  ownership  of  the  house  correctly,  as  in  burglary. 
Seel  Arch.  P.  ^.312-316. 

The  goods  also  must  appear  to  have  been  under  the  protection 
of  the  house,  at  the  time  of  the  larceny.  Where  it  appealed  that 
tbe  prisoner,  Taylor,  who  lodged  in  the  house  of  one  Wakefield, 
having  met  an  acquaintance  at  a  public  house,  brought  him 
home  to  sleep  at  his  lodgings,  and  during  the  night  stole  his 
watch  from  the  bed -head  ;  neither  Wakefield  nor  hb  family 
knew  of  the  prosecutor  being  there  :  upon  an  indictment  for  this 
offence,  charging  it  as  a  larceny  in  the  dwelling-house  of  Wake- 
field, it  was  doubted  at  first  whether  the  prisoner  could  be  con- 
victed of  a  larceny  in  the  dwelling-house,  as  it  had  been  before 
decided  that  the  statute  did  not  extend  to  a  man  stealing  in  his 
own  house ;  but  a  majority  of  the  judges  held,  that  the  goods, 
although  the  property  of  the  lodger's  guest,  were  under  the  pro- 
tection of  the  dwelling-house,  and  that  the  prisoner  might  there- 
fore be  convicted  of  stealing  in  the  dwelling-house.  R.  v.  John 
Taylor,  R.  ^  Ry.,  418.  So,  where  the  prosecutrix,  residing  at 
Na  38,  Rupert  Street,  expected  goods  to  be  sent  to  her  from 
Han  well ;  they  arrived  in  London,  and  were  carried  from  the 
coach  office,  by  tbe  regular  porter,  to  the  house  of  one  Davidson, 
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No.  38,  Rupert  Stveet,  (whether  hy  mistake  orintentknially  did 
not  appear) ;  and  Davidson,  imagining  they  were  for  the  prisoner, 
who  lodged  in  his  house,  delivered  them  to  him,  and  he  con- 
verted them  to  his  own  use  and  absconded :  he  was  indicted  for 
stealing  goods  in  the  dwelling-house,  but  it  being  doubted  at  first 
whether  these  goods  were  sufficiently  under  the  protection  of  the 
house,  to  constitute  a  stealing  in  the  dwelling  house,  within  the 
meaning  of  the  sta^tte,  the  point  was  reserved  for  the  opinion  of 
the  judges ;  and  they  held,  that  the  goods  were  under  the  pro- 
tection of  the  dwelling-house,  and  that  the  conviction  therefore 
was  right.  R.  v.  Peter  Carrol,  Ry.  ^  Af .  89. 

If  you  foil  to  prove  the  larceoy  to  have  been  committed  in  the 
dwelling-house,  within  the  meaning  of  the  statute,  still  the 
priacmar  may  be  convicted  of  the  simple  larceny. 


7.  Indictment  for  Larceny  by  Tenants  or  Lodgers, 

If  a  tenant  or  lodger  steal  any  chattel,  let  to  be  used  by  him 
in  or  with  any  house  or  lodging,  the  indictment  may  now  be  "  in 
the  common  form  as  for  larceny  ;'"  or  if  he  steal  any  fixture,  the 
indictment  may  be  in  the  same  form,  as  if  he  was  not  a  tenant  or 
lodger ;  and  in  either  case  the  property  may  be  laid  in  the  owner 
or  person  letting  to  hire.  7  ^  8  G.  4,  c.  29, 5.  45.  See  the 
common  form  of  indictment  for  larceny,  antef  p.  1 56  ;  and  the 
form  for  stealing  a  fixture,  ante,  p.  173. 

Feionyt  punidiabh  in  the  tame  manner  as  simple  larceny,  7  &  8 
O.  4,  c.  29,  s.  45.    See  ante,  p.  156. 

Evidence. 

The  evidence  may  be  the  same  as  for  common  larceny  or  the 
stealing  of  fixtures,  respectively,  in  ordinary  cases,  bee  ante, 
p.  156,  173.  The  fact  of  the  articles  having  been  let  to  the  pri- 
soaer  with  the  house  or  lodging,  and  ^ing  in  his  possession  under 
the  contract  at  the  time  of  the  stealing,  usually  appears  in  evi- 
dence ;  but  as  this  would  now  be  no  defence  to  the  indictment,  it 
is  little  matter  whether  it  appear  in  evidence  or  not ;  and  therefore 
any  foilure  in  proof  of  that  part  of  the  case,  will  be  immaterial. 


8.  Indictment  for  Larceny  by  Clerks  or  Servants. 

Berkshire  to  wit :  The  jurors  for  our  Lord  the  King  upon  their 
oath  present,  that  before  and  at  the  time  of  the  committing  of  the 
oflence  hereinafter  [next]  mentioned,  A.  B.  late  of  the  parish  of 
^■^-^  ,  in  the  coun^  aforesaid,  labourer,  was  clerk  [or  servant] 
to  one  C.  D.;  and  the  said  A.  B.,  being  such  clerk  to  the  said 
C.  D.  as  aforesaid,  afterwards  and  whilst  he  was  such  clerk,  to 
wit,  on  the  first  day  of  August,  in  the  seventh  year  of  the  reign 
of  our  Sovereign  Lord  William  the  Fourth,  by  the  grace  of  God, 
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of  the  United  Kingdom  of  Great  Brittin  and  iTeland  King,  de- 
fender of  the  faith,  with  force  and  arn»»  at  the  parish  aforesaid, 
in  the  county  aforesaid,  ten  pieces  of  the  curreBt  gold  coin  of  the 
realoj  called  sovereigns,  of  the  value  of  ten  pounds^  one  woolleft 
cloth  coat  of  the  value  of  ten  shilltngs,  and  one  linen  shtrt  of  the 
value  of  five  shillings,  ["  chattel,  money,  or  vahuxble  eecuriiy,"'} 
of  the  monies,  goods,  and  chattels  of  and  belonging  to  the  Mid 
C.  D.,  his  roaster  aforesaid,  then  and  there  being  found,  felo- 
niously did  steal,  take  and  carry  away  :  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  of 
our  Lord  the  King,  his  crown  and  dignity.  Jf  it  be  doubtful 
fjohether  the  good*  stolen  were  actually  the  property  of  the  nuaiter, 
or  were  merely  in  hie  potseuion  or  power,  at  the  time  of  the  lar* 
ceny,  add  another  count  thus:  And  the  jurors  aforesaid' upon 
their  oath  aforesaid  do  further  present,  that  the  said  A.  B.  after- 
wards and  whilst  he  was  such  clerk  to  the  said  C.  D.  as  aforesaid, 
to  wit,  on  the  said  first  day  of  August  in  the  year  aforesaid,  with 
force  and  arms,  at  the  parish  aforesaid,  in  the  county  afovesBid. 
ten  other  pieces,  [S^c.  as  in  the  first  couni],  in  the  possession  and 
power  of  the  said  C.  D.,  his  master  as  aforesaid,  then  and  Uiere 
being,  feloniously  did  steal,  take  and  carry  away :  against  the 
form  of  the  statute  in  such  case  made  and  provided,  and  against 
tiie  peace  of  our  Lord  the  King,  his  crown  and  dignity.  You 
may  also  add  a  count  for  larceny  at  common  law,  if  you  tkiiUc  it 
at  all  necessary.  Or,  if  there  be  a  doubt  whether  the  offence 
amount  to  larceny,  in  the  strict  sense  of  the  term,  that  is  to  say, 
whether  ttie  property  in  question  ever  had  been  received  into  the 
possession  of  the  master,  otherwise  than  by  the  actual  possession  of 
the  clerk  or  servant,  add  a  count  for  embezzlement,  according  to 
the  next  form. 

Felony,  transportation  for  not  more  than  14  nor  less  than  7 
years;  or  imprisonment,  with  or  without  hard  labour,  for  not  more 
than  3  years,  and  {if  the  Court  think  fit)  whipping,  7  &  8 
G.  4,  c.  29,  s.  46. 

Evidence. 

To  maintain  this  indictment,  the  prosecutor  must  prove: 

1.  That  at  the  time  of  the  larceny,  the  prisoner  was  in  the 
service  of  C.  D.,  as  clerk  or  servant,  as  stated  in  the  indictment. 
If  he  fail  to  prove  this,  still  the  prisoner  may  be  convicted  on  the 
third  count  of  the  indictment,  as  for  a  common  larceny. 

2.  That  the  prisoner  stole  the  fi^oods,  &c.  specified  in  the  in- 
dictment, or  some  of  them.  This  is  proved  in  the  ordinary  way, 
as  directed  ante,  p.  156.  Where  upon  an  indictment  for  larceny, 
charging  the  prisoner  in  one  count  with  stealing  a  promissory 
note  for  5/.,  and  in  another  with  stealing  silver  coin  to  the  value 
of  61.,  it  appeared  that  the  prisoner  being  sent  by  his  masters, 
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the  prosecutors,  to  get  change  of  a  5/.  note*  got  silver  for  it  from 
a  neighboni.  but  absconded  witb  the  silver :  being  convicted  on 
the  second  connt,  the  judges  held  the  conviction  to  be  wrong, 
becanse  the  silver  had  never  been  in  the  possession  of  the 
masters,  except  by  the  hands  of  the  prisoner ;  they  said  that  he 
should  have  been  indicted  for  embezzlement.  R.  v.  Wm,  Sul' 
iev,  Ry,  ^  M.  129.  See  R,  v.  Hamnum,  R.  Sf  Ry,  221. 

3.  That  the  goods  were,  at  the  time,  either  the  property  of 
C.  D.,  or  in  bis  possession  or  power,  as  stated  in  the  indictment. 
The  valne  is  immaterial. 


9.  Indictment  for  Embezzlement  by  Clerks  or  Servants. 

Same  as  the  form  ante,  p.  156,  to  the  words']  in  the  county  afore- 
cud,  being  then  and  there  employed  as  clerk  ["  clerk  or  servant, 
er  any  person  employed  for  the  purpose  or  in  the  capacity  of  a 
flerk  or  servant**]  to  C.  D.,  did  by  virtue  of  such  his  employ- 
ment, then  and  there,  and  whilst  he  was  so  employed  as  afore- 
nid,  receive  and  take  into  his  possession  certain  money  to  a  large 
imount,  to  wit,  to  the  amount  of  ten  pounds,  [or  if  it  be  a  chattel, 
desnifte  it  as  in  larceny,  and  state  its  value,]  for  and  in  the  name 
and  on  the  account  of  the  said  C.  D.  his  master  as  aforesaid,  and 
the  said  money  then  and  there  fraudulently  and  feloniously  did 
embezzle :  and  the  jurors  aforesaid  upon  their  oath  aforesaid  do 
say,  that  the  said  A.  B.  then  and  there,  in  manner  and  form 
aforesaid,  the  said  last-mentioned  money,  the  property  of  the 
said  CD.  his  master,  from  the  said  C.  D.  feloniously  did  steal, 
^e  and  carry  away  :  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  Lord  the  King, 
his  crown  and  dignity.  As  it  is  permitted  by  the  Act  (7  &  8  G.  4, 
c.  29,  s.  48,)  to  charge  the  offender  toith  any  number  of  distinct 
octs  of  embtzUtment,  not  exceeding  three,  which  may  have  been 
committed  by  him  against  the  same  master,  within  the  space  of  six 
calendar  months  from  thefrst  to  the  last  of  such  acts:  if  it  be  tn- 
^ded  to  charge  the  prisoner  thus  with  other  offences,  let  the  second 
and  third  counts  of  the  indictment  be  thus :  And  the  jurors  afore- 
said upon  their  oath  aforesaid  do  further  present,  that  the  said 
A.  B.  afterwards,  and  within  six  calendar  months  from  the  time 
of  the  committing  of  the  said  offence  in  the  said  first  count  of  this 

indictment  chaiged  and  stated,  to  wit,  on  the day  of 

in  the  year  aforesaid,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  bein^  then  and  there  employed  as  clerk  to  the  said 
C.  D.,  did  by  virtue  of  such  his  said  last-mentioned  employment, 
then  and  there,  and  whilst  he  was  so  employed  as  last  aforesaid, 
receive  and  take  into  his  possession  certam  other  money  to  a 
la^  amount,  to  wit,  to  the  amount  of  ten  pounds,  for  and  in 
the  name  and  on  the  account  of  the  said  C.  D.,  his  master  as 
aforesaid,  and  the  said  last-mentioned  money  then  and  there 
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frmudalenily  and  feloniously  did  embezzle :  And  so,  '*  6fc*  a$  in 
the  jint  count,  to  tht  end.  It  may  smuetimes  be  prvdent,  under 
circumstances,  to  add  a  count  for  larcetiy  by  the  prisoner  as  clerk 
or  servant  to  the  prosecutor,  and  a  a>unt  for  simple  larceny.  See 
the  note  at  the  end  of  the  indictment,  ante,  p,  178. 

The  venue  must  be  laid  in  the  county  in  which  the  embezzle- 
ment took  place,  if  that  be  known.  But  in  the  absence  of  express 
evidence  upon  the  subject,  the  venue  may  be  laid,  either  in  the 
county  where  the  prisoner  received  the  money,  or  (perhaps  more 
properly)  in  the  county  in  which  he  ought  to  have  accounted  for 
It  to  his  master,  and  did  not.  1  Arch,  P.  A.  411.  and  see  the 
cases  there  cited. 

Formerly  the  money,  &c.  embezzled  must  have  been  described 
specifically,  as  in  larceny ;  but  by  7  ^  8  G.  4,  c.  29,  s,  48,  ez> 
cept  in  the  case  of  an  embezzlement  of  a  *'  chattel,"  that  is  to 
sav,  in  all  cases  where  money,  bank  notes,  bills  of  exchange,  and 
all  other  securities  for  money  coming  under  the  denomination  of 
'*  valuable  securities,"  (see  Id.  s.  5,)  are  embezzled,  it  is  sufficient 
to  describe  them  in  the  indictment  as  "  money,'*  without  stating 
any  particular  species  of  coin  or  valuable  security.  Nor  is 
it  necessary  to  state  the  exact  amount  oi  value  of  the  thing  em- 
bezzled. Nor  is  it  necessary  or  usual  to  state  from  whom  the 
money  was  received.  Also,  it  is  not  actually  necessary  that  the 
indictment  should  state  that  the  prisoner "  feloniously"  embezzled 
the  property,  if  the  conclusion  of  the  indictment  state  that  he 
"  feloniously"  stole  it.  fi.  v.  Crighton,  R.  ^  Ry.  62.  It  is  usual^ 
however,  and  more  prudent,  to  use  the  word  '*  feloniously"  in 
both  places. 

Felony,  transportation  for  not  more  than  1 4  nor  less  than  7 
years ;  or  imprisonment^  with  or  toithout  hard  labour,  for  not 
more  than  3  years,  and  (if  the  Court  thitik  Jit)  whipping,  7  & 
8  G.  4,  c.  29,  s.  47. 

Evidence, 

To  prove  this  indictment,  the  prosecutor  must  proves 
1.  That  the  prisoner  was  **  elerk  or  servant,  or  person  em- 
ployed for  the  purpose  or  in  the  capacity  of  clerk  or  servant"  to 
the  prosecutor.  A  female  sei-vant  is  within  the  meaning  of  the 
Act.  R,  V.  Elizabeth  Smith,  A.  ^  Ry.  267.  So  is  an  apprentice, 
although  under  age.  JR.  v.  Wm.  Mellish,  K.^  Ry.  80.  And  it 
is  not  material  whether  the  servant  is  paid  by  certain  wages,  or 
by  a  share  of  the  profits  arising  from  his  labour.  And  therefore 
where,  upon  an  indictment  for  embezzlement,  it  appeared  that 
the  prisoner  was  employed  by  the  prosecutor,  as  master  of  one 
of  his  ships,  to  take'  coals  from  his  colliery  and  sell  them,  and 
he  was  to  have  a  certain  portion  of  the  profits  (after  deducting 
the  price  of  the  coals  at  the  colliery),  for  his  labour;  he  took  a 
cargo  of  coals,  sold  them,  received  the  price,  and  absconded 
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with  it :  a  majority  of  the  jadges  held  that  he  was  a  senrant, 
within  the  meaning  of  the  Act.  R,  v.  John  Hartley,  R.  6^  Ry, 
139.  So,  where  the  prisoner  was  employed  by  the  prosecntora 
as  traveller,  to  take  onlers  for  goods  and  collect  money  for  them 
from  their  customers,  and  was  paid  by  a  per  centage  apon  the 
anion nt  of  the  orders  he  obtained  for  them ;  he  did  not  live  with 
them,  or  act  in  their  counting-house ;  he  paid  his  own  expenses 
on  his  joumies,  and  he  was  employed  as  traveller  by  several 
other  houses  besides :  the  judges  held  that  he  was  a  clerk  to  the 
prosecutor,  within  the  meaning  of  the  Act.  H.  v.  Wm.  Carr, 
A.^  Ry,  198.  and  see  R,  v.  Hoggins,  infra.  Where  the  prisoner 
was  employed  by  the  overseers  of  a  township,  as  their  ac- 
countant and  treasurer,  and  he  received  and  paid  all  money 
receivable  or  payable  on  their  account ;  in  the  course  of  which 
employment  he  received  a  sum  of  money  on  account  of  the  over- 
seers, and  embezzled  it :  the  judges  held  that  he  was  a  clerk  and 
servant  within  the  meaning  of  the  Act.  R.  v.  John  Squire,  R, 
^  Ry,  349.  and  see  JR.  v.  Bedcall,  Ry.  ^  M.  16.  It  is  imma- 
terial whether  the  employment  be  permanent,  or  occasional  only. 
And  therefore  where  a  farmer,  having  beasts  at  Smithfield,  of 
which  the  prisoner  had  the  keepin?  as  drover,  sent  the  prisoner 
to  deliver  a  cow  to  a  purchaser  and  to  receive  the  money  for  it, 
and  the  prisoner  received  and  embezzled  it :  the  judges  held  that 
the  prisoner  was  a  servant  within  the  Act.  R.  v.  Hughes,  Ry. 
^  M.  370.  So,  where  it  appeared  that  the  prisoner  had  appli^ 
to  the  prosecutor  for  employment,  who  agreed  to  let  him  carry 
out  parcels  and  go  of  messages  when  he  should  have  nothing 
else  to  do,  for  which  the  prosecutor  was  to  pay  him  what  he 
should  think  fit ;  the  prosecutor  gave  him  an  order,  on  which  he 
was  to  receive  21.  for  him  ;  he  received  it  and  embezzled  it :  the 
judges  held  him  to  be  a  servant  to  the  prosecutor,  within  the 
meaning  of  the  Act.  R.  v.  Wm.  Spencer,  R.  Sf  Ry,  299.  and  see 
R,  v.  Thomas  Smith,  infra.  But,  in  a  similar  case,  where  the 
prosecutor  bad  sent  the  prisoner  with  a  check  to  a  banker's  for 
payment,  and  he  received  the  money  and  embezzled  it,  it  ap- 
peared that  although  tiie  prisoner  had  been  employed  by  the  pro- 
secutor, sometimes  as  a  regular  labourer,  sometimes  as  a  rounds- 
man -for  a  day  at  a  time,  and  had  on  several  occasions  been  sent 
to  receive  the  amount  of  checks  at  the  banker's,  he  was  not  at 
the  time  in  question  in  the  prosecutor's  employment,  but  was  to 
receive  6d.  for  going  to  the  banker's :  Parke,  J.  (after  consult- 
ing Taunton,  J.)  held  that  he  was  not  a  clerk  or  servant  within 
the  meaning  of  the  Act.  R.  v.  Freeman,  5  Car,  6^  P.  534.  So, 
where  the  clerk  of  a  chapelry  was  indicted  for  embezzling  money 
collected  by  him  from  the  communicants  on  Sacrament  Sunday, 
and  which  was  for  the  relief  of  the  poor ;  and  the  indictment 
stated  him  in  one  count  to  be  the  servant  of  the  clergyman,  and 
in  another  of  the  chapel- wardens :  the  judges  held  that  he  could 
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not  be  deemed  the  servant  of  either.  R,  v.  Burtorit  R.  ^  Jtf.  237. 
Where  the  master  of  a  charity  school  was  sent  by  the.  treasurer, 
who  was  also  one  of  the  committee,  for  15/.  which  the  Iron- 
mongers' Company  had  given  to  the  charity,  and  he  received  and 
embezzled  the  money ;  but  it  was  not  the  duty  of  the  school- 
master to  receive  money  on  account  of  the  charity,  that  beitig 
entrusted  to  the  collector  only :  the  judges  held  that  be  could 
not  be  deemed  clerk  or  servant  either  to  the  treasurer  or  the 
committee.  R.  v.  NeiiUtant  Ry,  S^  M,  259.  And  even  where 
the  party  is  in  fact  clerk  or  servant  to  the  prosecutor,  yet  if  he 
was  not  authorized  to  receive  money,  &c.  on  his  account,  he  will 
not  be  deemed  a  clerk  or  servant  within  the  meaning  of  the 
statute  ;  and  therefore  where  a  customer  paid  some  money  to  a 
carrier's  warehouse  clerk,  who  was  not  authorized  to  receive  it, 
that  duty  being  entrusted  to  the  colleetin^f  clerk  only,  and  the 
wavehouse-clerk  embezzled  it :  the  judges  held  that  he  was  not  a 
clerk  or  servant  within  the  meaning  of  the  Act.  R.  v.  Thorley, 
Ry.  ^  M.  343. 

2.  That  he  received  or  took  into  his  possession  the  money,  &c. 
for  or  in  the  name  or  on  the  account  of  his  master,  by  virtue  of 
his  employment  as  such  clerk  or  servant.  That  he  received  it, 
is  usually  proved  by  the  person  who  gave  it  to  him,  «r  by  his 
own  admission.  If  chattels  be  specified  in  the  indictment  as 
having  been  received  by  the  prisoner,  the  things  described,  or 
part  of  them,  must  be  proved  in  the  same  way  as  in  larceny  ; 
but  if  the  indictment '  state  a  receipt  and  embezzlement  of 
"  money"  merely,  then  the  prosecutor  may  give  in  evidence  a 
receipt  of  any  species  of  coin,  bank  notes,  bills,  &c.  or  a  receipt 
of  a  certain  amount,  without  specifying  any  particular  species  of 
coin  or  valuable  security.  Seel  &^  §  G.  4,  c.  29,  «.  48.  ante, 
p,  179.  And  a  variance  between  the  indictment  and  evidence 
as  to  the  amount  received,  is  immaterial.  R.  v.  Carson,  R.  ^ 
Rv.  303.  According  to  the  statute,  (s.  47.)  the  prisoner  shall 
be  deemed  guilty  of  the  offence,  although  the  "  chattel,  money, 
or  security  was  not  received  into  the  possession  of  such  master, 
otherwise  than  by  the  actual  possession  of  his  clerk  or  servant. 
or  other  person  so  employed."  Where  the  prosecutor  gave 
marked  money  to  a  friend,  with  directions  to  buy  some  article 
with  it  at  the  prosecutor's  shop  ;  and  he  accordingly  bought  the 
article  from  the  prisoner,  who  was  the  prosecutor*s  shopman, 
and  paid  him  with  the  marked  money,  which  the  prisoner  re- 
ceived and  embezzled :  it  was  objected  for  the  prisoner,  that  as 
the  money  had  been  in  the  possession  of  the  master,  and  might 
be  considered  as  the  master's  at  the  time  that  the  prisoner  re- 
ceived it,  this  case  did  not  come  within  the  statute,  but  veas  a 
larceny  at  common  law ;  but  the  judges  held  it  to  be  a  case 
within  the  statute,  and  that  an  indictment  at  common  law  would 
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not  lie  for  it.  B.  ▼.  Wn.  Headgf,  R.  ^  %.  160.  The  judges 
in  the  last  case,  also,  seemed  to  be  of  opiaion  that  the  statute 
did  Dot  apply  to  the  cases  which  amount  to  Jarceny  at  common 
law.  Id.  And,  therefore,  if  a  clerk  or  servant,  instead  of  receiv- 
ing the  money,  &c.  from  a  third  person  on  account  of  his  master, 
take  it  out  of  his  master's  stock,  &c.  he  should  be  indicted  for 
the  larceny.  As  for  instance,  where  the  prisoner,  who  was  clerk 
to  the  prosecutor,  received  from  another  of  his  clerks  20s.  of  his 
masler's  money  to  pay  for  an  advertisement,  and  he  paid  only 
lOf.,  charged  20f.,  and  appropriated  the  other  10s.  to  his  own  use  : 
the  judges  held  that  he  could  not  be  convicted  for  this,  as  for 
effibezzlemeot,  as  the  money  had  been  in  the  prosecutor's  pos> 
sessu>n  by  the  hamis  of  his  other  clerk.  R,  v.  Murrety,  Ry»  Sf 
M.  276. 

That  he  received  it  for,  or  in  the  name  of,  or  on  the  account 
of,  his  master,  the  jury  may  infer  from  the  circumstances  of  the 
case.     Upon  an  indictment  for  embezzlement,  it  appeared  that 
the  prisoner  worked  for  the  prosecutors,  who  were  turners ;  that 
it  was  part  of  his  duty  to  receive  orders  for  jobs,  to  take  the 
materials  from  his  master's  stock  and  work  them  up,  to  deliver 
oat  the  articles  and  receive  the  money  for  them,  and  to  pay  the 
whole  of  the  money  received  to  his  masters ;  and  every  week  he 
received  for  his  labour  a  certain  proportion  of  the  money  received 
for  the  articles  made  by  him  :  in  his  character  of  servant  to  the 
prosecutors,  he  received  an  order  for  six  dozen  of  coffee-pot 
handles,  he  took  the  wood  from  his  masters'  stock,  he  turned  the 
handles  on  their  premises  and  used  their  machinery,  he  delivered 
them,  received  the  price,  concealed  the  transaction,  and  kept 
the  whole  of  the  money,  his  own  share  of  it  being  only  about 
a  third :    the  prisoner  was  convicted ;   but  it  being  doubted 
whether  this  was  not  rather  a  larceny  of  the  materials,  than  a 
caee  within  the  meaning  of  this  Act,  the  matter  was  submitted 
tcr  the  judges ;  and  they  unanimouslv  agreed  that  the  conviction 
was  correct.    R.  v.  John  Hoggins,  A.  ^  Ry,  145.    Whether  the 
case  of  a  servant  receiving  money  from  the  master,  and  embez- 
zling it,  be  within  the  meaning  of  the  Act,  was  a  question  sub- 
mitted to  the  judges  in  R,  v.  Elisabeth  Smith,  R,6^Ry,  267  ; 
but  no  opinion  was  delivered  upon  it,  the  case  being  decided 
upon  another  ground.    Whether  the  money,  &c.  embezzled  vras 
really  due  to  the  master  or  not,  whether  he  could  have  recovered 
it,  or  had  a  right  in  law  to  receive  it,  is  immaterial,  if  the  servant 
received  it  for  him,  and  in  his  name,  and  on  his  account    Re- 
solved  by  the  judges,  in  BeacaWs  case,  1  Car,  ^  P.  454. 

That  he  received  it  by  virtue  of  his  employment  as  clerk  or 
servant,  or  person  employed  in  that  capacity,  may  also  be  in- 
ferred from  the  circumstances  of  the  case,  and  from  the  evidence 
given  as  to  the  nature  of  his  employment.  Where  the  lessees  of 
the  tolls  of  a  turnpike  road,  hired  the  prisoner  to  collect  at  a 
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puucn] V  gate,  at  wttkij  wages,  mad  dkis  was  his  aole  aBplay« 
ncDt ;  OB  a  paitknlar  ocraaon,  one  of  his  maslecs  desiied  him 
to  receive  fram  a  coUcdor  at  another  gale  the  Booey  coilectcd 
bj  him,  which  he  did,  and  cmbeizlcd  it:  a  majority  of  the 
judges  held,  that  although  the  receipt  of  this  money  by  the 
prisoner  was  oot  of  his  ordinaiy  employment*  yet  as  he  was 
servant  to  the  lessees,  and  in  his  chaiacler  of  servant  to  them 
had  submitted  to  be  employed  by  them  to  receive  the  money  in 
question,  and  had  received  it  by  virtue  of  his  being  so  employed, 
the  case  vras  within  the  sUtnte.  A.  v.  Th^mms  Smilk,  R,  Sf  A«. 
516.  And  in  another  case,  where,  upon  an  indictment  for 
embezzling  money  of  the  prosecutors,  who  were  carcass  butdiers, 
it  appeared  to  be  the  duty  of  the  prisoner  every  evening  to  re- 
ceive from  the  porters  the  money  they  received  in  the  coarse  of 
the  day  for  the  meat  sold,  and  to  pay  it  over  the  next  morning 
to  the  collecting  clerk,  but  he  was  not  expected  in  the  course  of 
his  employment  to  receive  money  from  the  customers  th^nselvcs; 
the  prisoner  called  upon  one  of  bis  master's  customers  for  the 
amount  of  bis  account,  received  it,  and  embezzled  it :  and  the 
judges  vrere  of  opinion,  that  as  the  prisoner  was  entrusted  to  re- 
ceive from  the  porters  such  monies  as  they  collected  from  the 
customers  in  the  course  of  the  day,  the  receiving  of  it  imme- 
diately from  the  customers,  instead  of  receiving  it  through  the 
medium  of  the  poiters,  vras  such  a  receipt  of  money  "  by  virtue  of 
his  employment,"  as  the  Act  meant  to  protect.  R.v.  Wm.  Beecheff^ 
R.  4  it.  319.  But  where  it  was  proved  to  be  the  duty  of  the 
prisoner,  a  butcher's  apprentice,  to  call  daily  on  certain  of  his 
master's  customers  for  orders,  but  it  did  not  appear  that  he  had 
ever  been  employed  to  receive  money  ;  and  he  received  from  one 
of  the  customers  the  amount  of  his  bill,  and  embezzled  it :  being 
conricted,  and  his  case  being  referred  to  the  judges,  they  were 
of  opinion,  that  as  it  was  not  proved  that  the  prisoner  was  ever 
employed  to  receive  money  for  his  master,  and  it  did  not  there- 
fore appear  that  he  received  the  money  in  question  by  virtue  of 
his  employment,  the  conriction  was  wrong.  R.  v.  Wm,  MelUsh, 
R.  ^  Ry.  80.  So«  where  a  customer  paid  some  money  to  a 
carrier's  warehouse  clerk,  who  vras  not  authorized  to  receive  it, 
that  duty  being  entrusted  to  the  collecting  clerk  only,  and  the 
warehouse  clerk  embezzled  it,  the  judges  held  that  it  was  not  a 
case  within  the  statute.    R.  v.  Thorley,  Ry.  if  M.  343. 

3.  That  he  embezzled  the  money.  &c.  received  by  him,  or  some 
part  thereof. — The  usual  evidence  given  of  the  embezzlement  is» 
that  having  received  the  money.  &c.  he  denied  the  receipt  of  it, 
or  did  not  account  to  bis  master  for  it  when  he  ought,  or  ac- 
counted for  other  monies  received  by  him  at  the  same  time  or 
after,  and  not  for  it ;  from  which  the  jury  may  fairly  infer  that 
the  prisoner  either  actually  disposed  of  the  money  to  his  own  use» 
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or  withheld  it  from  his  master,  with  the  intent  so  to  dispose  of 
it,  which  seems  to  be  the  meaning  of  the  word  "  embezde." 
l*he  words  in  the  former  statute  upon  this  subject,  were,  *'  em- 
bezzle, secrete,  or  make  away  with ;"  the  words  "  secrete  or  make 
away  with''  are  omitted  in  the  present  statute,  as  meaning,  I 
presume,  the  same  thing  with  the  word  "  embezzle."  Where 
It  was  proved  that  the  prosecutor  had  given  5^.  8<.  to  the  prisoner, 
his  housekeeper,  to  pay  the  overseer  of  the  poor  for  poor-rates, 
and  that  the  overseer  had  never  received  that  or  any  other  sum 
from  the  prisoner :  the  judges  held  that  this  was  not  sufficient 
evidence  of  the  prisoner  having  embezzled  the  money  ;  the  fact 
of  not  having  paid  the  money  over  to  the  collector,  was  not 
evidence  of  actual  embezzlement,  it  only  negatived  the  applica- 
tion  of  the  money  in  the  manner  directed.  R,  v.  Elizabeth  Smith, 
R.  8f  Ry.  267.  So,  where  the  prisoner  charged  himself  in  his 
master's  books  with  money  received  by  him,  but  did  not  pay  it 
over  to  the  master,  Vaughan,  B.  held  this  not  to  be  embezzle- 
ment. R,  V.  Hodgson,  3  Car,  Sf  P.  422.  Where  the  prisoner, 
a  clerk  to  the  prosecutors,  received  on  their  account  a  sum  of 
18<.  ill  one  pound  notes,  and  entered  in  their  books  the  sum  of 
12/.  only  ;  he  also  received  on  the  same  day  the  sum  of  104/.  25. 
and  entered  that  conectly ;  and  in  the  evening  he  accounted 
with  the  prosecutors  for  116/.  2s.  only  :  being  indicted  for  em- 
bezzling 6/.,  the  difference  between  the  18/.  received,  and  the 
12/.  accounted  for,  it  was  objected  on  his  behalf,  that  the  116/. 
paid  by  him  to  the  prosecutors  might  have  included  every  one  of 
the  notes  of  which  the  sum  of  18/.  consisted,  and  if  so,  he  could 
not  be  considered  as  having  embezzled  any  of  those  notes  ;  he 
was  however  convicted,  but  the  point  was  reserved  for  the 
opinion  of  the  judges  ;  and  a  great  majority  of  the  judges  held 
that  the  conviction  was  right,  and  that  he  was  guilty  of  an  em- 
bezzlement from  the  time  of  his  making  a  false  entry.  R,  v.  John 
Hallt  JR.  ^  R.  463.  The  difficulty  suggested  in  this  case,  of 
proving  an  embezzlement  of  the  identical  notes  or  coin  received 
by  the  offender,  is  now  however  wholly  obviated  by  the  48th 
section  of  the  present  statute,  as  already  mentioned,  ante,  p.  179. 


10.  Indictment  for  obtaining  Goods,  S^c.  by  false  pretences. 

Same  as  the  form  ante,  p.  156,  to  the  words']  in  the  county 
aforesaid,  unlawfully  did  falsely  pretend  to  C.  D.,  that  [he,  the 
said  A.  B.  was  sent  to  him  the  said  C.  D.  by  E.  F.  one  of  his 
neighbours  to  request  the  loan  of  five  pounds,  and  that  he  the  said 
E.  F.  would  repay  the  same  to  him  the  said  C  D.  on  the  next  fol- 
lowing day  ;]  by  which  said  false  pretence,  the  said  A.  B.  then 
and  there  unlawfully  did  obtain  from  the  said  C.  D.  [five  pieces 
of  the  current  gold  coin  of  the  realm  called  sovereigns,]  of  the 
monies,  goods,  and  chattels  of  him  the  said  C.  D.,  with  intent 


186  Fahe  Pretencet. 

tlien  and  there  to  clieat  and  defraud  the  said  C.  D.  of  the  same : 
whereas,  in  truth  and  in  fact  [he  the  said  A.  B.  was  not  sent  to  him 
the  said  C.  D.  by  the  said  E.  F.,  to  request  the  loan  of  five 
pounds,  or  any  other  sum  of  money  ;  and  whereas  in  truth  and 
u  fact  the  said  £.  F.  did  not  say,  or  send  the  said  A.  B.  to  the 
said  C.  D.  to  say,  that  he  would  repay  the  same  to  him  the  said 
C.  D.  on  the  next  following  day,]  as  he  the  said  A.  B.  did  then 
and  there  so  falsely  pretend  to  the  said  C.  D.  as  aforesaid  :  to 
the  great  damage  of  the  said  C.  D.,  to  the  evil  example  of  all 
others  in  the  like  case  offending,  against  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace  of  our 
Lord  the  King,  his  crown  and  dignity.     See  1  Arch,  P,  A.  428. 

llie  indictment  must  specify  the  pretences,  £.  v.  Munoz, 
2  Str,  1127.  R.  v.  Mason,  2  T.  R.  581,  and  must  negative  them 
by  special  averment,  R,  y.  Perrot,  2  M.S^S,  379,  as  in  the 
above  precedent. 

Mwiemeanor,  transportation  for  7  years  ;  or  fine,  or  imprison^ 
ment,  with  or  wHumt  hard  labour,  or  both,  7  &  8  G.  4,  c.  29, 
s.  53. 

Effidenee* 

To  maintain  this  indictment,  the  prosecutor  must  prove : 
1.  The  pretence. — It  must  be  a  statement  of  some  pretended 
existing  fact,  and  made  for  the  purpose  of  inducing  the  pro- 
secutor to  part  with  his  property.  Where  four  were  indicted  for 
falsely  pretending  that  one  of  them  had  made  a  bet  with  a  colonel 
at  Batn  of  500  guineas,  that  another  of  them  would  run  ten 
miles  within  the  hour,  and  thereby  obtaining  20  guineas  from 
the  prosecutor  as  part  of  the  pretended  stakes :  it  was  objected 
that  as  the  pretended  bet  related  to  a  future  event,  it  was  not 
within  the  Act ;  but  the  Court  held  otherwise :  it  was  also  objected, 
that  the  indictment  was  not  sufficiently  certain,  merely  stating 
"  a  colonel  at  Bath,"  without  naming  him ;  but  the  Court  held 
it  sufficient,  for  probably  he  was  not  named  by  the  defendants : 
it  was  also  objected  that  the  person  alone  who  actually  uttered 
the  false  pretences  could  be  convicted,  and  that  the  others  ought 
to  have  been  acquitted ;  but  the  Court  held  that  as  all  were 
present,  and  acting  in  the  deceit,  they  were  all  equally  guilty. 
Young  et  al.  v.  Rex  in  error,  3  T.  H,  98.  But  where  a  man  in- 
duced a  butcher  to  send  him  meat,  upon  pretence  that  he  would 
pay  for  it  on  delivery :  the  judges  held  that  this  was  not  a 
pretence  within  the  meaning  of  the  statute ;  it  was  merely  a 
promise  for  future  conduct.  R.  v.  Moses  Goodhall,  R.  6;  Ry, 
461.  So,  where  the  prisoner,  a  parish  pauper,  being  ui^ed  by 
the  overseer  to  go  to  work,  excused  himself  by  saying  that  he 
had  no  shoes,  and  the  overseer  therefore  gave  him  a  pair ; 
whereas,  in  fact,  he  had  at  that  time  two  pair  of  shoes  which 
he  had  before  obtained  from  the  parish :  the  judges  held  that 
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this  vras  oot  a  pretence  within  the  meaning  of  the  Act ;  it  was 
rather  a  false  excuse  for  not  working,  than  a  false  pretence  to 
obtain  goods.  R«  v.  Thomas  Wakeling,  R,  ^  Ry.  504.  It  is 
not  necessary  however  that  the  pretence  should  be  in  words ; 
there  may  be  a  sufficient  false  pretence  within  the  meaning  of 
the  Act,  by  the  acts  and  conduct  of  the  party,  without  any 
▼erbal  representations  of  a  false  or  fraudulent  nature.  Thus, 
where  the  piisoner,  in  payment  of  some  small  articles,  tendered 
in  payment  a  forged  promissory  note  for  lOi.  6d,  and  received 
the  change ;  and  being  indicted  as  for  obtaining  the  goods  and 
money  under  false  pretences,  (notes  under  20s.  being  declared 
▼md  by  statute,  and  not  the  subject  of  a  prosecution  for  for- 
gery,) it  was  objected  that  here  there  was  no  representation 
maae  by  the  prisoner,  no  false  suggestion  of  a  fact,  the  fraud 
being  in  the  fabrication  of  the  instrument,  and  not  in  the  repre- 
sentation of  the  prisoner :  but  the  judge  being  of  opinion  that  the 
uttering  of  the  note  as  a  genuine  instrument,  was  tantamount  to 
a  representation  that  it  was  so,  the  prisoner  was  convicted  ;  and 
a  majority  of  the  judges  afterwards  held  the  conviction  to  be 
right.  B.  v.  Henry  Freeth,  R.  ^  %.  127.  So,  where  a  man 
of  the  name  of  Story,  presented  a  Post  Office  order,  payable  to 
one  Storer,  to  the  post  master  for  payment,  and  being  desired  to 
write  his  name  upon  it,  wrote  his  real  name,  and  was  paid : 
being  indicted  for  obtaining  the  money  under  a  false  pretence,  it 
was  objected,  that  as  the  prisoner  had  merely  presented  the  order 
for  payment,  without  making  any  untrue  declaration  or  asser- 
tioo,  it  was  not  a  case  within  the  meaning  of  the  statute ;  but 
the  judges  held,  that  by  presenting  the  order  for  payment,  and 
signing  his  name  at  the  Post  Office,  he  had  represented  himself 
to  the  post- master  as  the  person  named  in  the  order,  and  that 
such  representation  was  clearly  a  pretence  within  the  meaning 
of  the  Act.  R,  V.  John  Story,  R,  ^  Ry,  81.  Where  the  pri- 
soner passed  a  note  of  a  country  bank,  which  he  knew  had 
stopped  payment,  and  was  indicted  as  for  obtaining  money 
under  false  pretences;  it  appearing  that  one  of  the  partners 
was  solvent,  Gaselee,  J.  held  that  the  prisoner  could  not  be 
convicted.  R.  v.  Spencer,  3  Car,  ^  P.  420.  Where  the  prisoner 
sold  to  the  prosecutor  a  reversionary  interest  he  had  in  some 
money  left  by  his  grandfather,  and  the  prosecutor  took  a  regular 
assignment  of  it,  with  the  usual  covenant  for  title ;  and  it  ap- 
peared that  he  had  previously  sold  the  same  interest  to  another  : 
being  indicted  for  this,  as  for  obtaining  money  by  false  pre- 
tences, Littledale,  J.  held  that  he  could  not  be  coovicted,  and 
that  the  prosecutor's  only  remedy  was  by  civil  action  on  the 
covenant ;  if  this  were  an  offence  within  the  Act,  every  breach 
of  warranty  or  false  assertion  at  the  time  of  making  a  bargain 
might  be  treated  as  such,  and  the  party  be  transported.  R,  v. 
Codrington,  1  Car,  Sf  P.  661.    Where  the  prisoner  obtained 
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goods  by  means  of  a  forged  order  or  request  note,  Taunton,  J. 
held  that  he  could  not  be  indicted  for  obtaining  them  by  false 
pretences,  but  should  have  been  indicted  for  the  forgery  under 
Stat.  11  G.  4.  &  1  W.  4,  c.  66.  R.  v.  £i>a?i»,  5  Car,  ^  P.  553. 
SeeiArch.  P.  A.  275. 

Care  must  be  taken  that  there  be  no  material  variance  be- 
tween the  pretence  laid  and  that  proved ;  if  there  be  any  doubt 
upon  the  subject,  it  should  be  stated  differently  in  different 
counts,  to  correspond  with  the  proof.  Where  the  false  pretence 
stated  was  a  paper,  which  according  to  the  indictment  purported 
to  be  an  order  for  the  payment  of  100/.,  and  the  paper  when 
produced  appeared  not  to  be  directed  to  any  person  :  the  judges 
held,  that  as  the  paper  did  not  purport  to  be  an  order  for  the 
payment  of  money,  as  stated  in  the  indictment,  the  prisoner 
ought  not  to  be  convicted.  R.  v.  Cartwright,  R.  ^  Ry,  106. 
But,  where  the  pretence  or  any  part  of  it  is  in  writing  or  printed, 
and  there  is  any  variance  between  the  writing  and  the  statement 
of  it  in  the  indictment,  if  the  trial  be  before  a  Court  of  oyer  and 
terminer  and  gaol  delivery,  or  any  judge  sitting  at  nisi  priuSf  such 
Court  or  judge  may  order  the  indictment  to  be  amended,  and 
the  trial  may  then  proceed.  9  G.  4,  c,  15,  ante,  p,  127.  It  is 
not  necessary,  however,  that  the  whole  of  the  pretence  charged 
should  be  proved ;  proof  of  part  of  the  pretence,  and  that  the 
money,  &c.  was  obtained  by  such  part,  is  su£Bcient.  jR.  v. 
Wm.  Humphrey  Hill,  R.  S^  Ry.  190.  If  the  false  pretence  be  a 
writing,  and  be  lost  before  the  trial,  the  prosecutor  will  be  al- 
lowed to  give  secondary  evidence  of  it.  it.  v.  Chadwick,  6  Car. 
6i  P.  181. 

2.  That  the  prisoner  obtained  the  five  sovereigns,  by  means 
of  the  representation  so  made  by  him.  Vide  Wdkeling^t  case, 
ante,  p,  186.  Where  the  prisoner,  by  lodging  with  his  banker 
in  the  country,  a  bill  drawn  on  a  person  in  Ix»ndon,  which  he 
represented  as  good  iind  would  be  accepted,  but  which  in  fact 
never  was  accepted  afterwards,  was  allowed  by  his  banker  to 
draw  checks  in  favour  of  other  persons,  but  it  appeared  that  he 
never  received  any  money  upon  them  himself:  the  judges  held 
that  it  was  not  an  offence  within  the  meaning  of  the  statute. 
R,  V.  Wavell,  R.  ^  M,  224.  In  strictness  it  should  appear  that 
the  prosecutor  parted  not  only  with  the  possession  of  the  money 
or  goods.  &c.,  but  with  the  right  of  property  also;  for  if  he 
parted  with  the  possession  only,  and  not  the  right  of  property, 
the  offence,  we  have  seen,  (ante,  p.  158,)  would  amount  to 
larceny.  But  by  7  &  8  G.  4,  c.  29,  s.  53,  it  is  provided  that  if 
upon  the  trial  of  any  persun  for  this  offence,  "  it  shall  be  proved 
that  he  obtained  the  property  in  any  such  manner  as  to  amount 
in  law  to  larceny,  he  shall  not  by  reason  thereof  be  entitled  to 
be  acquitted."    Where  the  prisoner  was  indicted  for  obtaining. 


Receiving  Stolen  Goods,  189 

under  false  pretences,  a  certain  order  for  the  payment  of  21.,  and 
the  order  appeared  to  be  a  check  drawn  by  the  prosecutor,  the 
Earl  of  Brecknock  upon  his  bankers,  payable  to  D.  Francis 
Jones,  without  saying  "or  order"  or  *' or  bearer:"  the  judges 
held  that  this  required  a  stamp  under  stat  55  G.  3,  c.  184 ;  and 
as  it  was  not  stamped,  it  was  not  a  valuable  security  within  the 
meaning  of  the  statute.  i2.  v.  Wm.  YateSj  alias  Daniel  Frederick 
Jones,  R,  ^  W.  170. 

3.  That  the  pretence  was  false. 


11.  Indictment  against  a  Receiver  of  Stolen  Goods,  as  Accessory, 

together  with  the  Principal, 

Draw  t!ie  indictmevt  against  the  principal  felon,  to  the  words'] 
**  against  the  peace  of  our  Lord  the  King,  his  crown  and  dig- 
nity." And  the  jurors  aforesaid  upon  their  oath  aforesaid  do 
further  present,  that  £.  F.,  late  of  the  parish  aforesaid  in  the 
connty  aforesaid,  labourer,  on  the  day  and  year  aforesaid,  with 
force  and  arms,  at  the  parish  aforesaid  in  the  county  aforesaid, 
[six  brass  candlesticks  of  the  value  of  six  shillings,  and  four 
pewter  dishes  of  the  value  of  four  shillings,  being  parcel  of]  the 
goods  and  chattels  above  mentioned,  so  as  aforesaid  feloniously 
stolen,  taken  and  carried  away,  feloniously  did  receive,  he  the 
said  E.  F.  then  and  thei«  well  knowing  the  said  goods  and 
chattels  [last  mentioned]  to  have  been  feloniously  stolen,  taken 
and  carried  away,  as  aforesaid :  against  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace  of  our 
Lord  the  King,  his  crown  and  dignity.    See  1  Arch.  F.  A,  434. 

Felony,  transportation  for  not  more  than  14  years,  nor  less 
than  7;  tyr  imprisonment,  with  or  without  hard  Labour,  for  not 
fnore  than  3  years,  and  (if  the  Court  think  ft)  whipping.  7  & 
8  G.  4,  c.  29,  s.  54.  and  see  s.  55 — 57. 

Evidence, 

To  maintain  this  indictment,  the  prosecutor  must  prove  : 

1.  The  larceny,  as  in  ordinary  cases. 

2.  That  the  prisoner  received  the  goods  stolen,  or  some  of 
them.  That  they  were  found  in  his  possession,  will  be  sufficient 
evidence  of  this  fact,  if  nothing  appear  from  which  a  presump- 
tion would  arise  that  they  were  stolen  by  him.  Where  goods 
stolen  were  shortly  afterwards  found  concealed  in  an  old  engine- 
house,  and  the  place  being  watched,  the  prisoners  were  observed 
to  go  there  and  take  them  away ;  the  prisoners  being  indicted  as 
receivers,  and  there  being  no  evidence  of  the  goods  having  been 
stolen  by  any  of  the  prisoners,  Patteson,  J.,  after  remarking  that 
this  seemed  to  be  evidence  more  of  a  stealing  than  receiving,  told 
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the  jury,  that  if  they  were  of  opinion  that  the  prisoners  stole  the 
goods,  they  must  be  acquitted  on  the  present  indictment ;  and 
the  jury  finding  that  the  prisoners  stole  tbem,  they  were  acquitted 
accordingly.  K.  v.  Durtfey  et  aU  6  Car,  ^  P.  399.  Where 
one  of  two  prisoners  was  indicted  for  stealing  six  bank  notes  of 
100/.  each,  and  the  other  prisoner  for  receiving  them ;  and  it  ap- 
peared that  the  one,  after  stealing  them,  got  them  changed  ror 
20L  notes,  some  of  which  the  other  received :  it  was  holden 
that  the  latter  could  not  be  convicted,  fur  he  did  not  receive  the 
notes  that  were  stolen.  R.  v.  James  and  George  Wtdkley,  4  Car, 
Sf  P.  132.  Upon  an  indictment  against  Eliza  and  Sophia  Archer 
for  burglary  and  larceny,  and  against  John  Archer  and  Mary 
his  wife,  and  two  of  their  children,  for  receiving  the  goods  stolen, 
knowing  them  to  be  stolen  :  John  Archer  and  Mary  his  wife, 
being  found  guilty  of  receiving,  &c.',  the  judges  held  that,  as  the 
charge  against  the  husband  and  wife  was  joint,  and  it  had  not 
been  left  to  the  jury  to  say  whether  she  had  received  the  goods 
in  the  absence  of  her  husband,  the  conviction  of  the  wife  could 
not  be  supported,  even  although  it  appeared  that  she  had  been 
more  active  in  the  matter  than  he.  R,  v*  EUs,  Archer  et  at, 
Ry.  4  M.  143. 

3.  That  at  the  time  lie  received  the  goods,  he  knew  that  they 
had  been  stolen. — ^This  is  proved,  by  giving  evidence  of  circum- 
stances, from  which  the  jury  may  fairly  infer  the  guilty  know- 
ledge. In  an  indictment  against  Henry  Dunn  for  stealing,  and 
against  Martha  Smith  for  receiving,  a  Tariety  of  articles,  the 
property  of  Dunn's  master ;  it  appeared  probable  that  Dunn 
stole  these  several  articles  at  different  times,  but  not  impossible 
that  he  might  not  have  stolen  them  all  at  the  same  time ;  it  ap- 
peared however  that  Smith  received  them  at  several  times :  at 
the  trial,  it  was  objected  for  Dunn,  that  the  prosecutor  should 
make  his  election  as  to  which  of  the  articles  stolen  he  would 
proceed ;  and  for  Smith,  that  not  only  the  prosecutor  should 
so  elect,  but  that  he  should  not  give  evidence  of  her  receipt  of 
other  articles  as  evidence  of  her  knowledge  that  they  had  been 
stolen :  the  judge  however  held,  that  as  it  was  not  impossible 
that  Dunn  had  stolen  all  the  articles  at  the  same  time,  he  would 
not  pat  the  prosecutor  to  his  electbn  as  to  him ;  and  aa  to 
Smitn,  that  tne  prosecutor  must  elect  as  to  the  receipt  of  what 
articles  he  woula  prosecute,  but  that  other  instances  of  her  re- 
ceiving might  be  given  in  evidence,  to  prove  her  guilty  know- 
ledge ;  and  the  judges  held  the  decision  to  be  right.  R,  v. 
Dunn  Sf  Smith,  Ry.  Sf  M,  146. 
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12.  Indictment  against  a  Beceiver  of  Stolen  Goods,  as  for  a  sub- 
stantive Felony. 

Some  as  the  form  ante,  p.  156,  to  the  toords]  in  the  coanty 
aforesaid,  one  silver  tankard  of  the  value  of  six  pounds,  of  the 
soods  and  chattels  of  C.  D.,  by  one  £.  F.  [or  "  by  a  certain  ill* 
disposed  person  to  the  jurors  aforesaid  unknown]  then  lately 
before  feloniously  stolen,  taken  and  carried  away,  of  the  said 
£.  F.  [or  '*  the  same  ill-disposed  person**]  feloniously  did  re- 
ceive, he  the  said  A.  B.  then  and  there  well  knowing  the  said 
goods  and  chattels  to  have  been  feloniously  stolen,  taken  and 
carried  away :  against  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  of  our  Lord  the  King,  his 
crown  and  dignity.  The  venue  may  be  laid  in  the  county  in  which 
the  prisoner  received  the  goods,  or  in  the  county  in  which  he  at 
any  time  had  them,  or  in  the  county  in  which  the  principal  might 
by  law  be  tried.    7  &  8  G.  4^  c.  29,  s.  56. 

Where  an  indictment,  in  one  count,  charged  the  prisoner  with 
a  burglary  and  larceny  rf  certain  goods,  and  in  another  count 
with  receiving  the  goods  knowing  them  to  have  been  stolen,  and 
the  prisoner  was  convicted  on  the  second  count :  the  Judges  held 
that  the  counts  might  legally  be  joined,  but  they  agreed  that 
thereafter  the  clerks  of  assize  should  be  instructed  not  to  join  a 
count  for  larceny  and  a  count  for  receiving,  in  the  same  indictment, 
R.  V.  Galloway,  Ry.  &  M.  234.  A-nd  in  a  subsequent  case, 
R.  v.  Madden,  Ry.  &  M.  277,  the  judges  held  that  the  above 
rule  laid  down  in  Galloway*s  case  should  be  adhered  to.  In  a 
similar  case,  Vaughan,  B,  put  the  prosecutor  to  his  election  upon 
which  of  the  two  counts  he  would  prosecute.  R  v.  Flower,  3  Car. 
&  P.  413.  Where  the  indictment  stated  the  larceny  to  have  been 
committed  by  a  certain  "  evil  disposed  person,"  without  sayir^ 
*'  to  the  Jurors  aforesaid  unknown,"  TindaU  C,  J.  held  it  suf^ 
ficieut ;  the  offence  was  not  the  receiving  of  the  stolen  goods  from 
any  particular  person,  but  receiving  ih&n  knounng  them  to  be 
stolen.    R.  v,  Jervis,  6  Car.  &  P.  156. 

Felony,  same  punishment  as  in  the  last  case,  ante,  p.  189. 

Evidence, 

Same  as  in  the  last  case.  Where  the  principal  felon  made  a 
confession  before  the  magistrate,  in  the  presence  of  the  prisoner, 
not  only  of  his  own  guilt,  but  also  of  matters  affecting  the 
prisoner  as  receiver,  the  judge  at  the  trial  received  evidence  of 
the  confession,  as  to  the  principal's  guilt,  in  proof  of  the  larceny, 
but  not  what  she  said  with  respect  to  the  prisoner :  the  prisoner 
being  convicted,  the  judges  held  the  conviction  to  be  wrong,  as 
the  confession  of  the  principal  was  not  admissible  in  evidence 
against  the  receiver  for  any  purpose ;  and  many  of  the  judges 
held,  that  even  if  the  principal  were  convicted,  and  the  indict-^ 
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ment  against  the  receiver  stated  the  guilt  only  of  the  principal 
and  not  the  conviction,  the  conyiction  could  not  be  receit ed  in 
evidence  to  prove  it,  but  it  must  be  proved  by  other  means.  R, 
V.  TunieTf  R*  if  M.  347. '  But  if  toe  indictment  state  the  con- 
viction of  the  principal,  the  record  of  the  conviction,  or  an  ex- 
amined copy  of  it,  is  clearly  evidence  to  prove  it ;  teg  R.  v. 
Baldwin,  it.  ^  R.  241  ;  and  in  R.  v.  Blick,  (4  Car. ^^  P. 377,)  this 
was  allowed  by  Bosanquet,  J.,  even  although  it  appeared  to  be 
a  conviction  upon  a  plea  of  guilty. 

Where  the  larceny  is  stated  to  have  been  committed  by  a 
person  unknown,  proof  that  it  was  done  by  J.  S.  will  not  sup- 
port  the  indictment.  JR.  v.  Waiker,  3  Camp,  264.  But  where 
It  was  so  stated,  the  judges  held  it  to  be  no  objection  that  the 
grand  jury  had  at  the  same  assizes  found  a  bill  for  larceny  against 
J.  S.     R.  V.  Bush,  ft.  ^  Hy.  372. 

Where  the  indictment  charged  two  prisoners  jointly  with  re- 
ceiving property,  and  it  appeared  in  evidence  that  one  received 
it  first,  and  then  gave  it  to  the  other,  both  knowing  it  to  be 
stolen:  the  judges  held  that  it  did  not  support  the  indictment ; 
to  support  a  joint  charge  of  receiving,  a  joint  receipt  must  be 
proved.    A.  v.  M.  ^  J.  Messingham,  R.&f  M,  257. 


13.  Indictment  for  a  subsequent  Felony,  after  a  previous  Conviction 

for  Felony. 

Berkshire  to  wit :  The  jurors  for  our  Lord  the  King  upon  their 
oath  present,  that  heretofore,  to  wit,  [at  the  General  Quarter 

Sessions  of  the  Peace,  holden  at ,  in  and  for  the  county 

of ,]  on  the day  of ,  in  the  sixth  year  of  the  reign 

of  our  Sovereign  Lord  William  the  Fourth,  by  the  grace  of  God 
of  the  United  Kingdom  of  Great  Britain  and  Ireland  King, 
defender  of  the  faith,  A.  B.  was  then  and  there  convicted  of 
felony ;  and  which  said  conviction  is  still  in  its  full  force, 
strength,  and  effect,  and  not  in  the  least  reversed,  annulled,  or^ 
made  void :  And  the  jurors  aforesaid  upon  their  oath  aforesaid 

do  further  present,  that  the  said  A.  B.  late  of  the  parish  of , 

in  the  county  of  Berks  aforesaid,  afterwards,  on  the  first  day  of 
August, in  the  seventh  year  of  the  reign  aforesaid,  with  force  and 
arms,  at  the  parish  last  aforesaid  in  the  county  of  Berks  afore- 
said, [ten  pieces  of  the  current  gold  coin  of  the  realm,  called 
sovereigns,  of  the  value  of  ten  pounds,  one  woollen  cloth  coat  of 
the  value  of  ten  shillings,  and  one  linen  shirt  of  the  value  of  five 
shillings],  of  the  monies,  goods,  and  chattels  of  one  C.  D.,  then 
and  there  being  found,  feloniously  did  steal,  take  and  carry 
away : — [describing  the  tubsequent  felony,  as  in  ordinary  eases  ;j 
against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  Lord  the  King,  his  crown  and 
dignity. 
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Felony :  transportation  for  life  or  not  less  than  7  years ;  or  tm- 
prisonmmt  for  not  nun-e  than  4  years,  and  {if  the  Court  tf^nk 
fit)  whipping.    7  &  8  G.  4,  c.  28,  s.  1 1. 

Evidtnce, 

To  maintain  this  indictment,  the  prosecutor  must  prove : 

1.  The  felony  for  which  the  prisoner  b  now  indicted,  as  in 
ordinary  cases. 

2.  The  former  conviction,  by  producing  a  certi£cate  of  it, 
signed  by  the  clerk  of  the  Court  or  other  officer  having  the 
custody  of  the  records  of  the  Court  where  the  prisoner  was  first 
convicted,  or  by  his  depu^,  as  directed  by  stat.  7  6c  8  G.  4, 
c.  28.  s.  11,  (ses  1  Arch.  P.  A.  264,)  and  which  is  evidence 
without  proof  of  signature,  &c.  Formerly  this  evidence  of  the 
former  conviction  was  not  put  in,  until  the  jury  had  first  decided 
upon  the  prisoner's  guilt  as  to  the  second  felony  ;  but  the  judges 
have  since  holden  that  it  should  be  given  in  evidence,  before  the 
prisoner  is  called  upon  for  his  defence,  ^er  Park,  J.  in  R.  v. 
Jones,  6  Car.  ^  P.  391. 

3.  The  identity  of  the  prisoner,  as  the  person  before  con- 
victed ;  which  may  be  proved  by  the  gaoler  or  any  other  person 
who  was  present  at  bis  trial. 

If  you  fail  in  proving  the  former  conviction,  or  the  identity 
of  the  prisoner,  it  should  seem  that  the  jury  may,  upon  this 
indictment,  find  the  prisoner  guilty  of  the  subsequent  felony 
alone. 


14.  Indictment  for  uttering  Counterfeit  Coin, 

Same  as  the  form  ante,  p.  156,  tothewordh]  in  the  county 
aforesaid,  one  piece  of  false  and  counterfeit  coin,  apparently 
intended  to  resemble  and  pass  {at  \J*  resembling  or  apparently 
intended  to  resemble  or  pass  for"]  certain  of  the  King's  current 
gokl  coin  called  a  sovereign,  as  and  for  a  good,  legal,  and 
current  gold  coin  called  a  sovereign  as  aforesaid,  unlawfully  did 
tender  and  utter  ["  tender,  utter,  or  put  off""]  to  one  C.  D.,  he 
the  said  A.  B.,  at  the  time  he  so  tendered  and  uttered  the  said 
piece  of  false  and  counterfeit  coin,  then  and  there  well  knowing 
the  aaune  to  be  false  and  counterfeit :  against  the  form  of  the 
statute  in  such  case  made  aiid  provided,  and  against  the  peace 
of  our  Lord  the  King,  his  crown  and  dignity.  If  the  prismer 
merely  offered  the  base  coin  and  was  detected,  the  indictment 
may  be  in  the  above  form ;  but  if  he  succeeded  in  passing  it,  then 
you  may  sfatef  that  k€  **  did  tender,  utter,  and  put  off,"  &c. 

Misdemeanor :  impHsonment,  mth  or  withovtt  hard  labour  or 
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solitary  eonjinetnent,  for  not  more  than  one  year,     2  W.*  4, 
c.  34,  s.  7,  19. 

Evidence, 

To  maintain  this  indictment,  the  prosecutor  must  prove  :-^ 

1.  The  tendering  or  utteiing  of  the  coin  in  question  by  the 
prisoner,  or  that  he  was  present,  aiding  and  abetting  at  th^  time. 
See  several  cases  as  to  the  uttering  of  forged  bank  notes  and 
other  forgeries,  2  Arch,  P.  A,  253,  246,  which  may  in  a  great 
measure  be  deemed  authorities  upon  this  subject.  What  is  vul- 
garly termed  "  ringing  the  changes,"  that  is,  where  good  money 
is  given  to  a  person  in  payment,  and  he  returns  instead  of  it  a 
piece  of  counterfeit  money,  pretending  it  to  be  the  same  that  was 
given  to  him,  and  declining  to  take  it  on  account  of  its  being 
bad  :  this  has  been  holden  to  be  an  uttering^,  within  the  meaning 
of  the  statute.     R»  v.  Franks,  2  Leach,  736. 

2.  Produce  the  counterfeit  coin,  and  prove  it  to  be  counterfeit. 
It  is  not  necessary  to  prove  this  by  any  officer  of  the  Mint,  but 
it  may  be  proved  by  any  other  credible  witness.  2  W.  4,  c.  34, 
s.  17.  In  the  country,  at  the  assizes  and  sessions,  silversmiths 
are  usually  the  witnesses  called  for  this  purpose.  And  it  may 
be  necessaiy  to  remark,  that  genuine  coin,  gilt  or  silvered,  &c., 
so  as  to  make  it  appear  as  coin  of  a  higher  denomination,  is  to  be 
deemed  counterfeit  coin,  within  the  section  of  the  statute  on 
which  this  indictment  is  drawn.    2  IV,  4,  c.  34,  «.  21. 

3.  That  the  prisoner  knew  the  coin  to  be  counterfeit,  at  the 
time  he  uttered  it.  This  is  proved,  by  proving  circumstances 
from  which  the  jury  may  presume  it ;  see  ante,  p.  128  ;  such  as 
his  having  in  his  posi»ession  other  base  coin  at  the  time ;  his 
having  passed  other  base  money  about  the  same  time,  or  the  like. 
See  2  Arch.  P.  A.  247,  ^c. 


15.  Indictment  for  an  Assault  and  Battery. 

Same  as  the  form,  ante,  p,  156,  to  the  words']  in  the  county 
aforesaid,  in  and  upon  C.  D.,  in  the  ^ace  of  God  and  of  our  Lord 
the  King  then  and  there  being,  with  force  and  arms  did  make 
an  assault,  and  him  the  said  C.  D.  then  and  there  did  beat, 
wound,  and  ill-treat,  and  other  wrongs  to  the  said  C.  D.  then 
and  there  did :  to  the  great  damage  of  the  said  C:  D,,  and  against 
the  peace  of  our  Lord  the  King,  his  crown  and  dignity. 

Misdemeanor :  fine  or  imprisonment,  or  both,    C.  L. 

Evidence, 

To  maintain  this  indictment,  the  prosecutor  must  prove  tbat 
the  defendant  assaulted  or  beat  him. 


Assault  and  Batlery.  1 95 

An  assault  is  an  attempt  or  offer,  with  force  and  violence,  to 
do  a  corporal  hurt  to  another :  as  by  striking  at  him,  with  or 
without  a  weapon ;  or  presenting  a  gun  at  him,  at  a  distance  to 
which  the  gun  will  carry  ;  or  pointing  a  pitch-fork  at  him,  whilst 
standing  within  the  reach  of  it ;  or  holding  up  one's  fist  at  him ; 
or  by  any  other  such  act  done  in  an  angry  or  threatening  manner. 
1  Hawk,  c.  62,  s.  1 .  But  no  words  whatever  can  amount  to  an 
assault.    Id. 

A  battery  is  an  injury,  however  small,  actually  done  to  the 
person  of  another,  in  an  angry,  revengeful,  rude  or  insolent 
manner  :  as  by  spitting  in  his  face,  or  in  any  viray  touching  him 
in  anger,  violently  jostling  him  out  of  the  way,  or  the  like. 
1  Hawk,  c.  62. 8.  2.  So,  where  it  appeared  that  a  schoolmaster 
took  most  indecent  liberties  (not  amounting  to  an  attempt  to 
commit  a  rape,)  with  the  person  of  his  female  scholar,  without 
her  consent,  although  she  did  not  actually  offer  resistance  :  the 
judges  held  this  to  be  fully  sufficient  to  support  a  count  for  a 
common  assault  and  battery.   R.  v.  John  Nichot,  R.  ^  Ry,  130. 

But  it  is  no  battery,  to  lay  one's  hand  gently  on  another, 
against  whom  an  officer  has  a  warrant,  and  to  tell  the  officer  this 
is  the  man  he  seeks  ;  1  Hawk.  c.  62,  s.  2 ;  or  to  lay  one's  hand 
on  a  man,  if  it  be  necessary  to  do  so,  in  order  to  serve  him  with 

Erocess.  Harrison  v.  Hodgsont  10  B.  ^  C.  445.  So,  if  an  officer, 
aving  a  warrant  against  a  man,  who  will  not  suffer  himself  to  be 
arrested,  beat  or  wound  him  in  an  attempt  to  take  him ;  or  if  a 
parent  in  a  reasonable  manner  chastise  his  child,  or  a  master  his 
servant,  or  a  schoolmaster  his  scholar,  or  a  gaoler  his  prisoner ; 
or  if  one  confine  a  friend  who  is  insane,  and  bind  or  beat  him, 
in  such  a  manner  as  is  proper  in  his  circumstances ;  or  if  a  man 
force  a  sword  from  one,  who  offers  to  kill  another  therewith  ;  or 
if  a  man  gently  lay  his  hand  upon  another,  and  thereby  stay  him 
from  inciting  a  dog  against  a  third  person  ;  or  if  I  beat  one 
^without  woiinding  him  or  throwing  at  him  a  dangerous  weapon,) 
who  wrongfully  endeavours  with  violence  to  dispossess  me  of  my 
land  or  goods,  or  the  goods  of  another  delivered  to  me  for  safe 
custody,  and  will  not  desist  upon  my  laying  my  hand  gently  on 
him  and  disturbing  him  ;  or  if  a  man  beat,  or  (as  some  say) 
wound  or  maim  one,  who  makes  an  assault  upon  him,  or  upon  his 
wife,  parent,  child,  or  master,  especially  if  it  appear  that  he  did 
all  he  could  to  avoid  fighting  before  he  gave  the  wound  ;  or  if  a 
man  fight  with  or  beat  one  who  attempts  to  kill  a  stranger :  these 
and  the  like  are  not  deemed  breaches  of  the  peace,  1  Hawk, 
c.  60,  s.  23,  and  the  defendant  in  such  cases  may  justify  the 
battery,  by  giving  the  special  circumstances  in  evidence  ucder 
the  plea  of  not  guilty.    Id.  c.  62,  s,  3. 
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16.  Indictment  for  an  Assault  upon  a  Peace  Officer  or  Revenue 
Officer,  or  upon  any  Person  acting  in  his  aid. 

Same  as  titeform,  ante,  p.  156,  to  the  words']  in  the  county 
aforesaid,  in  and  upon  one  C.  D.  (the  said  C.  D.  then  being  a 
peace  officer,  to  wit,  a  constable  of  the  said  parish,  and  in  Uie 
due  execution  of  his  duty  as  such  constable  then  and  there  being) 
[en-  *<  the  said  C.  D.  then  being  a  revenue  officer,  to  wit,  an 
officer  of  his  said  Majesty's  Excise,  and  in  the  due  execution  of 
his  duty  as  such  officer  of  excise  then  and  there  being ;"  or  "  the 
said  C.  D.  then  and  there  acting  in  aid  of  one  £.  F..  a  peace" 

or  **  revenue  officer,  to  wit,  a ,  io  the  due  execution  of 

his  duty  as  such then  and  there  being"]  did  make  an 

assault,  and  him  the  said  C.  D.,  so  bein^  in  the  execution  of  his 
said  duty  as  aforesaid,  then  and  there  did  beat,  wound,  and  ill- 
treat  ;  and  other  wrongs  to  the  said  C.  D.  then  and  there  did : 
to  the  great  damage  of  the  said  C.  D.,  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace 
of  our  Lord  the  King,  his  crown  and  dignity.  Add  a  count  for 
a  comnum  assault.    See  ante,  p.  194. 

Misdemeanor :  imprisonment,  with  or  without  hard  labour,  for 
not  more  than  two  years,  and  if  the  Court  think  Jit,  tftey  may 
fine  the  offender,  and  require  him  to  find  sureties  to  keep  the 
peace.    9  G.  4,  c.  31,  s.  25. 

Evidence, 

To  maintain  this  indictment,  the  prosecutor  must  prove : 

1.  That  he  is  a  peace  or  revenue  officer,  as  stated  in  the  in* 
dictment,  and  was  at  the  time  in  question  in  the  due  execution 
of  his  duty.  It  is  not  necessary  to  produce  or  prove  his  appoint- 
ment ;  proving  that  he  executes  the  office,  will  be  sufficient. 
See  ante,  p.  136.  Or,  if  the  indictment  be  for  an  assault  upon 
one  who  was  acting  in  aid  of  such  officer,  prove  that  he  was  an 
officer,  or  acting  as  such,  and  in  due  execution  of  his  duty,  as 
above  mentioned,  and  then  prove  that  the  prosecutor  was  acting 
in  his  aid. 

2.  That  the  prisoner  assaulted  him,  whilst  he  was  so  acting 
in  the  execution  of  his  duty.  If  the  prosecutor  fail  in  proving 
that  he  was  thus  acting  at  the  time  of  the  assault,  the  prisoner 
may  still  be  found  guiUy  on  the  second  count  of  the  indictment, 
for  the  common  assault. 


17.  Indictment  for  an  Assault,  with  intent  to  commit  a  Felony. 

Same  as  the  form,  ante,  p,  156,  to  the  words']  in  the  county 
aforesaid,  in  and  upon  one  CD.,  in  the  peace  of  God  and  our 
said  Lord  the  King  then  and  there  being,  unlawfully  did  make 
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an  assault,  and  her  the  said  C.  D.  then  and  there  did  beat, 
wound,  and  ill-treat,  with  intent  [*'  her9  ttate  the  felony  intended ; 
as  for  instance :  mth  intent"  her  the  said  CD.,  then  and  there, 
violently  and  against  her  will,  feloniously  to  ravish  and  carnally 
know.*'  See  2  Arch,  P.  A.  150 ;]  and  other  wrongs  to  the  said 
C  D.  then  and  there  did :  to  the  great  damage  of  the  said  CD. , 
against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  Lord  the  King,  his  crown  and 
dignity.     Add  a  e(mnt  for  a  common  assault. 

Mudemeanor:  imprisonment,  with  or  without  hard  labour,  for 
not  more  than  2  years,  and  the  Court  may  also  fine  the  offender, 
and  require  him  to  find  sureties  for  keeping  the  peace,  9  G.  4, 
€.31,  s.  25. 

Evidence. 

To  maintain  this  indictment,  it  is  necessary  to  prove  an  at- 
tempt to  commit  the  felony  alleged  to  have  been  intended ;  it 
must  appear  to  have  been  done  under  such  circumstances,  that 
if  the  attempt  had  succeeded,  the  prisoner  would  have  been 
guilty  of,  and  might  be  indicted  for,  the  felony  described.  And 
the  felony,  so  described  and  proved,  must  be  an  ofience  against 
the  person  of  the  party  said  to  be  assaulted  ;  for  an  attempt  to 
commit  any  other  offence,  is  not  in  law  an  assault. 

If  you  prove  an  assault,  but  fail  in  proving  the  intent,  the 
party  may  still  be  convicted  on  the  second  count,  as  for  a  com- 
mon assault.  Where,  upon  an  indictment  against  a  school- 
master, for  an  assault  with  intent  to  commit  a  rape  upon' one  of 
his  female  scholars,  with  a  second  count  for  a  common  assault, 
it  appeared  from  the  evidence  that  he  did  not  actually  attempt  to 
commit  a  rape,  nor  perhaps  intend  it,  but  he  had  taken  most 
indecent  liberties  with  the  person  of  the  girl,  and  without  her 
consent,  although  she  did  not  actually  ofier  resistance:  the 
judges  were  of  opinion  that  the  evidence  was  fully  sufficient  to 
support  the  count  for  a  common  assault,  although  not  for  the 
assault  with  intent  to  commit  a  rape.  R,  v.  John  Nichol,  R,  ^ 
Hi/.  130.  See  aUo  R,  v.  Rotinski,  Ry,  ^  M,  19.  R.  v.  Butler, 
6  Car.  6i  P.  368. 


18.  Indictment  for  a  Riot  and  Assault,  8^c. 

Berkshire  to  wit :  The  jurors  for  our  Lord  the  King  upon 

their  oath  present,  that  A.  B.,  late  of  the  parish  of in  the 

county  of  Berks  aforesaid,  labourer,  C  D.  late  of  the  same  place, 
yeoman,  E.  F.  late  of  the  same  place,  carpenter,  and  G.H.  late  of 
the  same  place,  blacksmith,  together  with  divers  other  evil-dis- 
posed persons  to  the  jurors  afuresaid  unknown,  on  the  first  day 
of  October,  in  the  seventh  year  of  the  reign  of  oar  Sovereign 
Lord  William  the  Fourth,  by  the  grace  of  God  of  the  United 
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Kingdom  of  Great  Britain  and  Ireland  King,  defender  of  the 
faitb,  with  force  and  arms,  to  wit,  with  »ticks,  staves,  and  other 
ofiifusive  weapons,  at  the  parish  aforesaid,  in  the  county  afore- 
said, uolawfullj,  riotously,  routously,  and  tutnuituously  did 
assemble  and  gather  together,  to  di^urb  the  peace  of  our  said 
Lord  the  King ;  and  being  so  assembled  and  gathered  together 
as  aforesaid,  in  and  upon  one  J.  K.,  in  the  peace  of  God  and 
of  our  Lord  the  King  then  and  there  being,  unlawfully,  riotously, 
aud  routously  did  make  an  assault,  and  him  the  said  J.  K.  thm 
and  there  unlawfully,  riotously,  and  routously  did  beat,  wound, 
and  ill-treat,  and  otlier  wrongs  to  the  said  J.  K.  unlawfully, 
riotously,  and  routously  did  :  and  also  whilst  so  asseroUed  and 
gathered  together,  did  then  and  there  unlawfully,  riotously, 
routously,  violently,  and  tumultuously  make  a  great  noise,  riot, 
tumult,  and  disturbance,  and  did  then  and  there  unlawfully, 
riotously,  routously  and  tumultuously  stay  and  continue  making 
such  noise,  riot,  tumult,  and  disturbance  for  a  long  space  of 
time,  to  wit,  for  the  space  of  [two]  hours  then  next  following, 
to  the  great  terror  and  disturbance,  not  only  of  the  liege  subjects 
of  our  Lord  the  King  there  being  and  residing,  but  of  all  other 
of  the  King's  liege  subjects  then  and  there  passing  in  and  along 
the  King's  common  highway  there:  in  contempt  of  our  said 
Lord  the  King  and  bis  laws,  to  the  great  damage  of  the  said 
J.  K.,  and  against  the  peace  of  our  Lord  the  King,  hia  crown 
and  dignity. 

Misdemeanor :  imprisonment,  and  (if  the  Court  ^ink  fit)  hard 
bdfour,  3  G.  4,  c.  114 ;  or  fine;  or  both. 

Evidence, 

A  riot  is  a  tumultuous  disturbance  of  the  peace,  by  three 
persons  or  more  assembling  together  of  their  own  authority,  with 
an  intent  mutually  to  assist  one  another  against  any  one  who 
shall  oppose  them,  in  the  execution  of  some  enterprise  of  a 
private  nature,  and  afterwards  actually  executing  the  same  in  a 
violent  and  turbulent  manner,  to  the  terror  of  the  people,  whether 
the  act  intended  were  of  itself  lawful  or  unlawful.  1  Hawk, 
c,  65,  s,  1. 

To  maintain  this  indictment,  therefore,  the  prosecutor  must 
prove : 

1.  The  assembly :  that  the  defendants,  or  the  defendants  and 
others,  to  the  number  of  three  at  the  least,  assembled  together 
of  their  own  authority.  It  is  immaterial,  however,  wh^her  a 
defendant  was  one  of  the  party  first  assembled,  or  whether  he 
joined  that  party  afterwaids  during  the  progress  of  the  riot,  and 
took  part  in  it ;  in  either  case  he  is  equally  guilty.  1  Hawk, 
c,  65,  s.  3. 

^  2.  That  they  so  assembled  together,  with  intent  to  execute 
some  enterprise  of  a  private  nature,  and  also  mutually  to  assist 
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one  aoother  against  any  person  who  should  oppose  them  in  doing 
so.  The  intent  in  this,  as  in  every  other  case,  is  proved,  by 
proving  facts  from  which  the  jury  may  presume  it.  Tne  actually 
executing  the  enterprise  char|;ea  in  the  indictment,  is  abundant 
proof  of  their  previous  intention  to  execute  it.  So,  their  inten- 
tion mutually  to  assist  each  other,  may  be  inferred  either  from 
their  afterwards  actually  assisting  each  other,  or  from  their 
exclamations  or  actions,  &c.  whilst  so  assembled.  See  R, 
V,  Hunt,  3  J3.  ^  Aid.  566.  And  the  injury  or  grievance 
complained  of,  and  intended  to  be  revenged  or  remedied  by  such 
an  assembly,  must  relate  to  some  private  matter  or  quarrel  only, 
such  as  the  inclosing  of  lands  in  which  the  inhabitants  of  a  par- 
ticular town  have  a  right  of  common,  or  gaining  the  possession 
of  lands,  the  title  to  which  is  in  dispute,  or  the  like ;  tor  where* 
ever  the  intention  of  such  an  assembly  is  to  redress  public 
grievances,  as  to  pull  down  all  inclosures  generally,  to  reform 
religion,  to  remove  evil  counsellors  from  the  King,  &c.,  if  they 
attempt  to  execute  such  their  intentions  with  force,  this  would 
be  a  Uvying  of  war  against  the  King,  and  high  treason.  1  Huwk, 
c.  65,  t,  6.  Also,  as  to  the  act  intended  to  be  done,  it  is  immaterial 
whether  it  be  lawful  or  unlawful :  as  for  instance,  it  is  lawful 
to  abate  a  nuisance,  if  done  peaceably ;  but  if  three  or  more  join 
10  doing  it  in  a  violent  and  tumultuous  manner,  it  is  a  riot ;  for 
the  law  will  not  suffer  persons  to  seek  redress  of  their  private 
grievances,  by  such  dangerous  disturbances  of  the  public  peace. 
1  Hawk,  c,  65,  «.  7. 

It  seems  agreed,  that  if  a  number  of  persons,  having  met  to- 
gether at  a  fair  or  market,  or  any  other  lawful  or  innocent  occa- 
sion, happen  on  a  sudden  quarrel  to  fall  out,  they  are  not  guilty 
of  a  riot,  but  of  a  sudden  affray  only,  of  which  none  are  guilty 
but  those  who  actually  engage  in  it,  because  the  design  of  their 
meeting  was  innocent  and  lawful,  and  the  subsequent  breach  of 
the  peace  happened  unexpectedly,  without  any  previous  intention 
concerning  it.  1  Havok,  c,  65,  s.  3.  Yet  it  is  said,  that  if  persons 
innocently  assembled  together,  do  afterwards,  upon  a  dispute  hap- 
pening to  arise  among  them,  form  themselves  into  parties,  with 
promises  of  mutual  assistance,  and  then  make  an  affray,  they  are 
guilty  of  a  riot,  because,  upon  their  confederating  together  with  an 
intention  to  break  the  peace,  they  may  as  properly  be  said  to  be 
assembled  together  for  that  purpose  from  the  time  of  such  con- 
federacy, as  if  their  first  coming  together  had  been  on  such  a 
design.  Id.  However  it  seems  clear,  that  if,  in  an  assembly  of 
persons  met  together  on  any  lawful  occasion,  a  sudden  proposal 
should  be  started  of  going  together  in  a  body  to  pull  down  a 
house  or  inclosure,  or  to  do  any  other  act  of  violence,  to  the  dis- 
turbance of  the  public  peace,  and  such  motion  be  agreed  to, 
and  executed  accordingly,  the  persons  concerned  cannot  but  be 
rioters,  because  their  associating  themselves  together  for  such  a 
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new  parpose,  is  no  way  extenuated  by  ihai  having  met  at  first 
npon  another.    1  HaA.  e.  65,  «•  3. 

3,  That  they  aetaally  executed  the  enterprise  intended:  If 
not  execated,  the  assembly  woold  not  amount  in  law  to  a  riot, 
but  to  an  unlawful  assembly  or  rout  only ; — an  unlawful  assem- 
bly, where  the  enterprise  is  merely  contemplated,  but  nothing 
further  done  for  the  purpose  of  carrying  it  into  execution ; — a 
rout,  where  the  enterprise  is  not  only  contemplated,  but  the 
parties  take  some  steps  towards  carrying   it  into  execution ; 

1  Hawk.  c.  65,  s.  8,  9 ;  it  is  a  riot,  only  where  what  was  con- 
templated is  actually  carried  into  execution.  And  the  execution 
of  such  enterprise  must  be  attended  with  such  dicumstaoces 
either  of  actual  force  or  violence,  or  at  least  of  an  apparent 
tendency  thereto,  as  are  naturally  calculated  to  strike  terror  into 
the  people :  as  the  show  of  armour,  thieatening  speeches,  or 
turbulent  gestures;  for  every  such  offence  must  be  laid  to  be  done 
in  terrortm  popuU,  1  Hatek,  e.  65,  s.  5.  and  sees.  4*  See  also 
R.  v.  Hughes,  4  Car.  ^  P.  373.  R.  v.  Cor  et  aL  Id.  538.  And 
it  seems  that  wherever  three  persons  or  more  use  force  and 
violence  in  the  execution  of  any  design  whatever,  wherein  the 
law  does  not  allow  the  use  of  such  force,  all  who  are  concerned 
therein  are  rioters.  Id.  s.  t.  On  the  oUier  hand,  three  or  mor6 
persons  may  assemble,  for  the  purpose  of  executing  a  wioogful 
act,  and  actually  execute  it,  vnthout  bong  rioters,  if  they  do  it 
without  threats  or  other  circumstances  of  terror.    Id.  s.  5. 

If  you  fail  in  proving  the  assault,  the  defendants  may  still  be 
convicted  of  the  riot  and  tumult  charged  in  the  indictment,  if 
the  facts  warrant  such  a  verdict.  Or  if  you  fail  in  proving  that 
the  act  contemplated  was  actually  carried  into  execution,  the 
defendants  it  seems  may  be  found  guilty  of  an  unlawful  assem- 
bly.    H.  V.  Bin  et  aL  5  Car.  ^  P.  154. 

If  two  only  are  convicted,  no  judgment  can  legally  be  given, 
unless  the  indictment  charge  them  with  having  coQimitted  the 
offence  together  with  other  persons  to  the  jury  unknown ;  for 
unless  three  persons  were  concerned  in  it,  it  could  be  no  riot. 

2  Havk.  c.  47,  s.  8.  But  where  six  were  indicted,  and  two  died 
before  trial,  two  were  acquitted,  and  the  remaining  two  found 
guilty,  it  was  holden  sufficient ;  for  as  the  jury  found  them  guilty, 
it  must  be  presumed  that  they  committed  the  offence  with  one  or 
both  of  the  defendants  who  died,  for  otherwise  they  could  not  have 
been  found  guilty  of  a  riot.    B.  v.  Scott  ^  Hans,  3  Burr.  1262. 


19.  Indictment  for  Forcible  Entry. 

Berkshire  to  wit :  The  jurors  for  our  Lord  the  King  upon  their 
oath  present,  that  before  and  at  the  time  of  the  committing  of 
the  ofienoe  hereinafter  mentioned,  one  C.  D.  was  possessed  of  a 
certain  dwelling-house  with  the  appurtenances,  situate  and  being 
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in  the  parish  of in  the  county  of  Berks  aforesaid,  for  a 

certain  term  of  years,  then  and  still  unexpired ;  and  the  said  C,  D. 
being  so  nossessed,  one  A.  B.  late  of  the  parish  aforesaid,  in  the 
county  aforesaid,  labourer,  afterwards,  to  wit,  on  the  first  day 
of  August,  in  the  seventh  year  of  the  reign  of  our  Sovereign  Lord 
William  the  Fourth,  by  the  grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Ireland  King,  defender  of  the  faith, 
at  the  parish  aforesaid  in  the  county  aforesaid,  into  the  said 
dwelling-house  with  the  appurtenances  there  situate,  with  force 
and  arms  and  with  a  strong  hand,  unlawfully  and  forcibly  did 
enter,  and  the  said  CD.  from  the  peaceable  possession  of  the 
said  dwelling-house  and  appurtenances  then  and  there  with 
force  and  arms  and  with  strong  hand  unlawfully  did  expel  and 
put  out;  and  the  said  C.  D.,  being  so  unlawfully  expelled  and 
put  out  from  the  said  dwelling-house  and  appurtenances  as 
aforesaid,  he  the  said  A.  B.  from  the  day  and  year  aforesaid 
until  the  day  of  the  taking  of  this  inquisition,  from  the  said 
dwelling-house  with  the  appurtenances  aforesaid,  with  force  and 
arms  and  with  strong  hand  unlawfully  and  injuriously  then  and 
there  did  keep  out,  and  still  doth  keep  out :  to  the  great  damage 
of  the  said  CD.,  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  Lord  the  King, 
his  crown  and  dignity.  If  committed  by  three  or  more  persons, 
they  may  in  general  be  indictedagfor  a  riot ;  and  where  the  facts 
will  warrant  it,  it  may  beadvitable  to  add  a  count  for  a  riot,  as  a 
riot  is  otte  of  the  misdemeanors  in  which  costs  are  allowed. 

Imprisonment,  and  ransom  at  the  King*s  will ;  5  Ric.  3,  c.  7  ; 
am/  the  property  to  be  restored  to  the  prosecutor,  8  H.  6,  c.  9, 
s.  10,  even  although  he  held  as  tenant  to  the  defendant,  2\  Jac.  1, 
c.  15,  provided  the  defendant  have  not  been  in  peaceable  posses- 
sion of  the  premises  three  years  before  the  finding  of  the  indict- 
ment. 31  Eliz.  c.  11.  And  as  the  prosecutor  is  thus  to  have 
restitution,  the  premises  must  be  described  in  the  indictment  mth 
convenient  certainty*    See  1  Hawk.  c.  64,  s.  37. 

Evidence. 

To  maintain  this  indictment,  the  prosecutor  must  prove  : 
1  •  That  he  was  in  possession  of  the  house  in  question ;  and 
if  he  intend  to  have  restitution,  it  must  be  stated  in  the  indict- 
ment, and  proved,  that  be  held  for  a  term  of  years,  or  as  tenant 
from  year  to  year,  for  a  tenancy  at  will  is  not  within  the  statutes 
as  to  restitution.     1  Hawk.  c.  64,  s.  38. 

2.  That  whilst  he  was  so  possessed,  the  defendant  forcibly 
entered  into  the  house.  An  entry  may  be  said  to  be  forcible, 
not  only  in  respect  of  a  violence  actually  done  to  the  person  of  a 
roan,  as  by  beating  him  if  he  refuse  to  relinquish  his  possession, 
but  also  in  respect  of  any  other  kind  of  violence  in  tne  manner 
of  the  entry,  as  by  breaking  open  the  doors  of  a  house,  whether 

x5 


202  Forcible  Entry. 

any  ^raon  be  in  it  at  the  time  or  not,  especially  if  it  be  a 
dwelUng^hoose.     1  Hawk,  e.  64,  s.  26.    So,  wherever  a  man, 
either  by  bis  behaiionr  or  speech,  at  the  time  of  his  entry,  gives 
those  who  are  in  possession  of  the  tenements  he  claims,  just 
cause  to  fear  that  he  will  do  them  some  bodily  hurt  if  they  will 
not  give  way  to  him :  his  entry  is  deemed  forcible,  whether  he 
cause  such  tenor  by  carrying  with  him  such  an  unusual  number 
of  servants,  or  by  arming  himself  in  such  a  manner,  as  plainly 
intimates  a  design  to  back  his  pretensions  by  force;  or  by 
actually  threatening  to  kill,  maim,  or  beat  those  who  shall  con- 
tinue in  possession ;   or  by  maldng  use  of  such  speeches  as 
plainly  imply  a  purpose  of  using  force  against  those  who  shall 
make  any  resistance ;  or  the  like.     1  Hawk.  e.  64,  s.  27.     But 
no  entry  shall  be  deemed  forcible,  from  any  threat  to  spoil 
aoother^s  goods,  or  to  destroy  his  cattle,  or  to  do  him  any  other 
damage  which  is  not  personal.    Id,  s.  28.     So  an  entry  into  a 
house  through  a  window,  or  by  opening  the  door  with  a  key,  is 
not  fmidble.    Id.  s.  26.    So,  if  one  who  pretends  title  to  lauds, 
barely  go  over  them,  in  his  way  to  church,  or  to  market  or  for 
such  like  purpose,  without  doing  any  act  which  either  expressly 
or  impliedly  amounts  to  a  claim  to  such  lands,  he  cannot  be 
said  to  make  an  entry  therein  within  the  meaning  of  the  statutes, 
althoagh  he  be  accompanied  at  the  time  by  a  great  number  of 
attendants,  or  armed.     Id,  s.  20.    Yet  in  such  a  case,  if  he 
make  an  actual  claim,  with  any  circumstances  of  force  or  terror, 
he  seems  to  be  guilty  of  a  forcible  entry  within  the  stat.  5  Ric.  2. 
c.  7,  whether  his  adversary  actually  quit  the  possession  or  not. 

It  may  be  necessary  to  mention,  that  a  joint-tenant  or  tenant 
in  common,  may  oflend  against  the  statutes,  either  by  forcibly 
ejecting,  or  forcibly  holding  out  his  companion ;  for  although  the 
entry  of  such  a  tenant  be  lawful,  so  that  no  action  of  trespass 
will  lie  against  him  for  it,  yet  the  lawfulness  of  his  entry  in  no 
way  excuses  the  violence,  or  lessens  the  injury  done  to  his  com- 
panion ;  and  therefore  an  indictment  for  a  forcible  entry  into 
a  moie^  of  a  manor.  &c.  has  been  holden  good.  1  Hawk,, 
e.  64,  s.  33. 

All  who  accompany  the  person  making  a  forcible  entry, 
shall  be  deemed  equally  guilty,  whether  they  actually  enter  upon 
the  lands  or  not  1  Hawk,  e.  64,  $,  22.  But  a  man  who  barely 
agrees  to  a  forcible  entry,  already  made  to  his  use.  without  his 
knowledge  or  privity,  is  not  guilty,  for  he  in  no  way  concuired 
in  or  pnMBotea  the  force.    iW.  s.  24. 

3.  The  expulsion.  This,  however,  is  only  necessary,  to  en- 
title the  prosecutor  to  restitution ;  the  offisoce  of  the  forcible 
entry  is  complete,  by  the  entry  ajid  force,  althoagh  the  pro- 
secutor may  not  have  been  expelled. 

As  to  restitution,  $m  I  Hawk,  c.  64,  s.  45—66. 
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20.  Indictment  against  a  Poacher  in  the  night  time,  far  Assaulting 

a  Game'heeper, 

Berkshire  to  wit :  The  jurors  for  our  Lord  the  King  upoa 

their  oath  present,  that  A.  B.  late  of  the  parish  of io  the 

county  of  Berks  aforesaid,  labourer,  before  the  committing  of 
the  assault  hereinafter  mentioned,  to  wit,  on  the  first  day  of 
September,  in  the  seventh  year  of  the  reign  of  our  Sovereign 
Lord  William  the  Fourth,  by  the  grace  of  God  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  King,  defender  of  the 
faith,  about  the  hour  of  eleven  in  the  night  of  the  same  day,  at 
the  parish  aforesaid  in  the  county  aforesaid,  did,  by  night  as 
aforesaid,  unlawfully  enter  certain  inclosed  land  of  one  C.  D. 
there  situate,  and  was  then  and  there  unlawfully  in  the  said 
land,  with  a  certain  gun,  for  the  purpose  then  and  there  of  taking 
and  destroying  game ;  and  he  the  said  A.  B.  then  and  there, 
upon  the  said  land,  in  the  night  time  as  aforesaid,  with  the  gun 
aforesaid,  for  the  purpose  amresaid,  was  found  by  one  £.  F., 
which  said  E.  F.  was  then  and  there  the  servant  ['*  game-keeper 
or  servant^*'\  of  the  said  C.  D.,  and  had  then  and  there  lawful 
authority  to  seize  and  apprehend  the  said  A.  B. ;  and  that  [*the 
said  A.  B.  then  and  there,  from  the  land  aforesaid,  escaped  into 
a  certain  close  there  situate,  and  the  said  £.  F.  then  and  there 
pursued  him  the  said  A.  B.  into  the  said  last-mentioned  close, 
for  the  purpose  of  seizing  andj  apprehending  him  the  said  A.  B. 
as  aforesaid,  he  the  said  E.  F.,  as  such  servant  of  the  said  C.  D. 
as  aforesaid,  having  then  and  there  lawful  right  so  to  do,  as 
aforesaid ;  and  that*]  the  said  £.  F.,  being  then  and  there  about 
to  seize  and  apprehend  the  said  A.  B.  for  the  offence  aforesaid, 
he  the  said  A.  b.,  with  the  gun  aforesaid,  **'any  gun,  cross  bow, 
fire-arms,  bhidgeon,  stick,  cltA,  or  any  other  offensive  weapon 
whatsoever,""]  which  he  the  said  A.  B.  in  both  his  hands  then 
and  there  had  and  held,  did  then  and  there  unlawfully  assault 
and  beat,  and  offer  violence  towards  the  said  £•  F.  ["  assault  or 
offer  violence  towards,"]  he  the  said  £.  F.  then  and  there  being 
lawfully  authorized  to  seize  and  apprehend  the  said  A.  B. : 
against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  Lord  the  King,  his  crown  and 
dignity.  You  may  omit  the  words  between  the  asterisks,  if  not  re- 
quired or  sustained  by  the  evidence.  Add  another  count,  stating 
the  land  to  be  '*  certain  inclosed  land  then  in  the  occupation  of 
the  said  C.  D.  there  situate.'*  In  R.  v.  Finucane  &  Williams, 
5  Car.  &  P.  551,  J.  Parke,  J,  held  that  this  count  might  he  joined 
with  one  on  the  9th  section  of  the  same  statute,  (9  G.  4,  c.  69,) 
against  three  or  more  persons,  for  being  in  land  at  night,  armed, 
for  the  purpose  of  taking  or  destroying  game. 

Misdemeanor :  transportation  for  7  years,  or  imprisonment  and 
hard  labour,  for  not  more  tluin  2  years,    9  G.  4,  c.  69,  s.  2. 
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Evidence,    . 

To  maintain  this  indictinent,  the  prosecutor  must  prove : 

1 .  That  the  prisoner  entered  certain  land  in  the  parish,  either 
belonging  to  C.  D.  or  in  his  occupation,  as  stated  m  the  indict- 
ment. It  is  better  not  to  mention  the  name  of  the  land,  in  order 
to  avoid  the  risk  of  variance.  Where  the  indictment  was  for  en- 
tering a  certain  wood  called  "  Old  Walk,"  belonging  to  and  in 
the  occupation  of  the  Earl  of  Waldegrave,  in  the  night  time, 
armed,  &c.  with  intent  to  destroy,  take,  and  kill  game ;  and  in 
evidence  it  appeared  that  the  wood  was  called  "  Lons  Walk," 
and  was  never  known  as  "  Old  Walk :"  the  judges  held  the 
variance  to  be  fatal.  A.  v.  Owen  dSf  Fr\c}oeiit  R.  ^  M.  1 18.  So, 
a  variance  in  the  parish,  or  any  other  matter  of  local  description, 
will  be  equally  fatal. 

2.  That  it  was  in  the  night  time,  that  is  to  say,  between  the 
expiration  of  the  first  hour  after  sun  set,  and  the  beginning  of 
the  last  hour  before  sun  rise.  See  9  G.  4,  c.  69,  s.  12.  A 
variance  between  the  hour  stated,  and  that  proved,  will  be 
immaterial,  provided  the  time  proved  be  withm  the  hours  now 
mentioned. 

3.  That  he  was  then  armed  with  a  gun  or  other  instrument, 
as  stated  in  the  indictment. 

4.  That  he  was  there,  for  the  purpose  of  taking  or  destroying 
game.  This  purpose  is  proved,  by  proving  acts  of  the  prisoner, 
or  other  circumstances,  from  which  the  jury  may  fairly  presume 
it.  And  it  seems,  the  intent  must  have  been,  to  take  or  destroy 
game  in  that  particular  place  in  which  the  prisoner  is  proved  to 
have  been.  Upon  an  indictment  on  the  repealed  statute,  57 
G.  3,  c.  90,  for  having  entered  a  certain  close  situate,  &c.  in  the 
occupation  of  Thomas  Quaife,  with  intent  then  and  there  to 
destroy,  take,  and  kill  game,  &c, :  it  appeared  that  the  prisoner 
was  taken  in  the  close  in  question,  in  the  night  time,  armed  with 
a  gun,  and  having  two  pheasants  in  bis  pockets ;  he  was  coming 
in  a  direction  from  a  wood  which  was  a  preserve  for  game,  and 
going  towards  two  other  woods  which  were  also  preserves,  but 
the  close  in  which  he  was  taken  was  not  a  preserve  :  the  judge 
left  it  to  the  jury  to  say,  whether  the  defendant,  when  taken, 
was  returning  home,  or  still  in  pursuit  of  game ;  and  if  the  latter, 
whether  his  purpose  was  to  kill  game  in  the  close  mentioned  in 
the  indictment ;  the  jury  found  that  the  prisoner  was  still  in 
pursuit  of  game  at  the  time  he  was  taken,  but  they  could  not 
say  whether  in  the  close  or  elsewhere :  the  prisoner  being  con- 
victed, the  judges  held  the  conviction  to  be  wrong;  because  the 
entry  with  intent  to  kill  game,  being  confined  by  the  indictment 
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to  the  close  theTein  specified,  the  intent  should  have  heen  proved 
as  to  that  particular  close.  jR.  v.  Thamai  Barham,  Ry.  ^  M, 
151.  aruttee  R,  v.  Capewell  ^  P^ggj  5  Car,  4  P*  ^^^* 

5.  That  the  prisoner  was  found  there,  in  the  actual  commis- 
sion of  the  offence. — ^This  it  seems  is  necessary,  in  order  to  give 
the  game-keeper  or  servant  authority  to  seize  or  apprehend  the 
prisoner ;  and  it  is  only  in  cases  where  such  game-keeper  or 
servant  derives  such  authority  from  the  statute,  that  an  assault 
upon  him  is  punishable  under  this  section.  Upon  the  repealed 
statute  57  G.  3,  c.  90,  which,  however,  was  somewhat  dif- 
ferently worded  from  this  section,  a  prisoner  being  indicted  for 
having  entered  a  wood  called  Kingsboe  Spinney,  with  intent 
illegally  to  destroy  ^ame,  and  being  found  in  the  said  wood  in 
the  night,  armedi,  &c. ;  and  the  second  count  charging  that 
having  entered  into  the  said  wood  with  intent,  &c.  he  was  found 
in  a  certain  close,  to  wit,  Kinshoe  close :  it  appeared  that  the 
prisoner  was  not  seen  in  the  wood ;  he  was  seen  in  a  close  ad- 
joining it ;  but  shortly  before  he  was  seen,  shots  were  heard  and 
the  flashes  seen  in  the  wood :  the  prisoner  being  found  guilty,  it 
was  reserved  for  the  opinion  of  the  judges,  whether  it  was  neces- 
sary to  prove  that  the  prisoner  was  seen  in  the  place  where  the 
indictment  stated  him  to  have  been  found ;  and  the  judges  held 
that  as  there  was  evidence  to  satisfy  the  jury  that  the  prisoner 
had  been  in  the  wood  armed,  or  one  of  the  party  who  had  been 
so,  it  was  sufficient  R.  v.  Charies  Worker,  Ry.  ^  M.  165. 
Whether  the  judges  would  be  of  the  same  opinion  upon  this 
section,  may  perhaps  be  doubted. 

6.  That  the  prisoner  escaped,  and  was  pursued  by  £.  F.  into 
the  close  or  place  to  which  he  escaped ;  this,  if  necessarily 
stated,  (that  is  to  say,  if  the  assault  were  not  in  the  land  which 
the  prisoner  is  stated  to  have  entered  for  the  purpose  of  taking 
or  destroying  game,)  must  be  proved  as  stated. 

7.  That  E.  F.  was  then  the  game-keeper  or  servant  of  C.  D., 
the  owner  or  occupier  of  the  land,  as  stated  in  the  indictment. 

8.  The  assault,  as  stated.  That  E.  F.  was  at  that  time  about 
to  seize  or  apprehend  the  prisoner,  is  not  necessary  perhaps  to 
be  stated  or  proved ;  but  if  such  were  the  fact,  and  that  it  can 
be  proved,  it  is  better  to  state  it  in  the  indictment. 


21.  Keeping  a  Disorderly  Hotue, 

By  Stat.  25  G.  2,  c.  36,  s.  5,  in  order  to  encourage  prosecu- 
tions against  persons  keeping  bawdy-houses,  gaming-houses,  or 
other  disorderly  houses,  it  is  enacted,  that  if  any  two  inhabitants 
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of  any  parish  or  place,  paying  scot  and  bearing  lot  therein,  do 
give  notice  in  writing  to  any  constable,  (or  other  peace  officer  of 
the  like  nature,  where  there  is  no  constable,)  of  such  parish  or 
place,  of  any  person  keeping  a  bawdy-house,  gaming-house,  or 
any  other  disorderly  house,  in  such  parish  or  place,  the  constable 
or  such  officer  as  aiforesaid,  so  receiving  such  notice,  shall  forth- 
with go  with  such  inhabitant  to  one  of  His  Majesty's  Justices 
of  the  Peace  of  the  county,  city,  riding,  division  or  liberty  in 
which  such  parish  or  place  does  lie  ;  and  shall  (upon  such  in- 
habitants making  oath  before  such  justice  that  they  do  believe 
the  contents  of  such  notice  to  be  true,  and  entering  into  recog- 
nizance in  the  penal  sura  of  £20  each,  to  give  or  produce  material 
evidence  against  such  person  for  such  offence,)  enter  into  a  re- 
cognizance in  the  penal  sum  of  £30,  to  prosecute  with  efiect  such 
person  for  such  o£fence  at  the  next  General  or  Quarter  Session 
of  the  Peace,  or  at  the  next  Assizes  to  be  holden  for  tlie  county 
in  which  such  parish  or  place  does  lie,  as  to  the  said  justice  shall 
seem  meet ;  and  such  constable  or  other  officer  shall  be  allowed 
all  the  reasonable  expenses  of  such  prosecution,  to  be  ascer-* 
tained  by  any  two  justices  of  the  peace  of  the  county,  city, 
riding,  division  or  liberty,  where  the  offence  shall  be  committed, 
and  shall  be  paid  the  same  by  the  overseers  of  the  poor  of  such 
parish  or  place ;  and  in  case  such  person  shall  be  convicted  of 
such  offence,  the  overseers  of  the  poor  of  such  parish  or  place 
shall  forthwith  pay  the  sum  of  £10  to  each  of  such  inhabitants  ; 
and  in  case  such  overseers  shall  neglect  or  refuse  to  pay  to  such 
constable  or  other  officer  such  expenses  of  the  prosecution  as 
aforesaid,  or  shall  neglect  or  refuse  to  pay  upon  demand  the 
said  sums  of  £10  and  £10,  such  overseers  and  each  of  them 
shall  forfeit  to  the  person  entitled  to  the  same  double  the  sum  so 
refused  or  neglected  to  be  paid.  See  the  form  of  the  Notice, 
3  Bum,  D.  &  W.  330;  affidavit  of  the  truth  thereof,  Id.;  re- 
.eognisanee  to  give  material  evidence.  Id. ;  recognizance  of  cou' 
stable  to  jnwecute.  Id.  331 ;  allowance  of  constable's  expenses. 
Id.  332. 

By  Stat.  58  G  3,  c.  70,  s.  7,  a  copy  of  such  notice  shall  also 
be  served  on  or  left  at  the  places  of  abode  of  the  overseers  of  the 
poor  of  such  parish  or  place,  or  one  of  them,  and  such  overseers 
or  overseer  ot  the  poor  shall  be  summoned  or  have  reasonable 
notice  to  attend  before  such  justice  of  the  peace,  before  whom 
such  constable  shall  have  notice  to  attend ;  and  if  such  over- 
seers or  overseer  of  the  poor  shall  then  and  there  enter  into  such 
recognizance  to  proseoote  such  offender  as  the  constable  is  in 
and  by  the  said  Act  (2.')  G.  2,  c.  36,  s.  5,)  required  to  enter  into, 
then  it  shall  not  be  necessary  for,  nor  shall  such  constable  be 
required  to  enter  into  such  recognizance ;  but  if  such  overseers 
or  overseer  of  the  poor  shall  neglect  to  attend  such  justice  on 
having  such  notice,  or  shall  attend  and  shall  decline  to  enter 
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into  such  recognizance  to  prosecute,  then  snch  constable  shall 
enter  into  the  same,  and  shall  prosecute,  and  shall  be  entitled 
to  bis  expenses,  to  be  allowed  as  in  and  by  the  said  Act  is 
directed. 

And  by  25  G.  2,  c.  36,  s.  6,  upon  such  coustable  or  other 
officer  entering  into  such  recognizance  to  prosecute  as  aforesaid, 
the  said  justice  of  the  peace  shall  forthwith  make  out  his  war- 
rant, to  bring  the  person  so  accused  of  keeping  a  bawdy-house, 
gaming-house,  or  other  disorderly  house,  before  him,  and  shall 
bind  him  or  her  over  to  appear  at  such  general  or  quarter  session 
or  assizes,  there  to  answer  to  such  bill  of  indictment  as  shall  be 
found  against  him  or  her  for  such  oflSsnce ;  and  such  justice 
shall  and  may  (if  in  his  discretion  he  think  fit)  likewise  demand 
and  take  security  for  such  person's  good  behaviour  in  the  mean 
time,  and  until  such  indictment  shall  be  found,  heard,  and  de- 
termined, or  be  returned  by  the  grand  jury  not  to  be  a  true  bill. 

By  sect.  7,  if  the  constable  neglect  or  refuse  to  go  before  the 
justice,  or  to  enter  into  the  recognizance,  or  if  he  be  wilfully 
negligent  in  carrying  on  the.  said  prosecution,  he  shall  forfeit  the 
sum  of  £20  to  each  of  such  inhabitants  so  giving  notice  as 
aforesaid. 

By  sect.  8,  reciting  that  "whereas  by  reason  of  the  many 
subtle  and  crafty  contrivances  of  persons  keeping  bawdy>houses, 
gaming-houses,  or  other  disorderly  houses,  it  is  difficult  to  prove 
who  is  the  real  owner  or  keeper  thereof,  by  which  means  many 
notorious  offenders  have  escaped  punishment,"  it  is  enacted, 
that  any  person,  who  shall  appear,  act  or  behave  him  or  herself 
as  master  or  mistress,  or  as  the  person  having  the  care,  govern- 
ment, or  management  of  any  bawdy-house,  gaming-house,  or 
other  disorderly  house,  shall  be  deemed  and  taken  to  be  the 
owner  thereof,  and  shall  be  liable  to  be  prosecuted  and  punished 
as  such,  notwithstanding  he  or  she  shall  not  in  fact  be  the  real 
owner  or  keeper  thereof. 

By  sect.  9.  any  person  may  give  evidence  against  or  for  the 
defendant,  notwithstanding  his  being  an  inhabitant  or  parishioner 
of  the  said  parish  or  place,  or  having  entered  into  such  recog- 
nizance as  aforesaid. 

Indictment, 

Berkshire  to  wit :   The  jurors  for  our  Lord  the  King  upon 

their  oath  present,  that  A.  B.  late  of  the  parish  of in  the 

county  of  Berks  aforesaid,  labourer,  and  Elizabeth  his  wife,  on 
the  first  day  of  October,  in  the  seventh  year  of  the  reign  of 
our  Sovereign  Lord  William  the  Fourth,  by  the  grace  of  God 
of  the  United  Kingdom  of  Great  Britain  and  Ireland  King, 
defender  of  the  faith,  and  on  divers  other  days  and  times  be- 
tween that  day  and  the  day  of  the  taking  of  this  inquisition,  at 
the  parish  aforesaid,  in  the  county  aforesaid,  unlawfully  did  keep 
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♦eration.  aswTiSr^  jl*^  «Mne  and  of  dishoDest  cod- 

days  «d  time.T'C.  "nKj;  ^  ^SJol?  ."?S  -^  "^ 
piwuw  to  (reanent  and  «««.  .  ^  i       wjfally  did  cause  and 

tim<».  ;,  well  in^  niKin  Z  h*  -';?  ^-  ^.'  »'  "^'^ 
other  days  ud  time.  ?hl«  ^-l.    r  n  •J''  ?*°  »»^  «"  *«  s"** 

and  J.Ubeh.^Tthl^:^.'^?'°f™king,  dpli„g.  w£^. 

nuisance  of  all  the  iImT.!^'  !?  7*  S^"*"  damage  and  c<nnaioo 
inbabihng,  K  ^i*""'"^  of  our  aid  Wthe  King  there 
all  othenT  n  theBke^  fffi>S^  P^;«'  »»  '^^  evU  exai^ple  of 
Lord  the  King,  iu  cr^n'^'^^^'Sg^';^  '*^'  '^  ««•*  °'~' 

Misdemeanor:  fine'  oi.  ;»«•  *    ^' 
^6our;  3  G.4.  c.  m;  or  SJaT""^*'  *^**  "^  •^*'*^*  *«•** 

^Th«t°h'ora''''  *!.P«»e-«ormu.tp«„e: 
It  i,  clearly  agi^Satkw  "  ''r"5«^  »  t^  indictment, 
nuisance,  ai  it  IX~^  J^*?'??- »  »>awdy.house  is  a  common 
dissolute  and  debaucW*J:.??„^i°^K  ''^"^""^■^iogether 
cornipt  the  manners  of  both  m^  f.         J""  *'"°  »  tendency  to 
lewdness.    5  Bae.  Abr.  "  jS-J?.  T*"  ^  "f*"  Pn>fes«oi  of 
keeps  the  house  for  the  pmZLTf  k"''    ^""^  ^h"  »  "oman 
would  not  it  seems  be  suld^l  •*!.?'"  P/wtitation  only. 
It  must  be  proved  to  bi  a  ho '^rT'" '"'=''"  indictment  I 
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masier  aSd  mUit^^^J^ Z'^^'^l  »=•«'•  or  behaved    as 
fent,  or  management"  oflhi^i.  •*■*""  '"'"'>8  the  care,  wv~!! 
It  has  been  ^^ud^  Sfaj*"*  ^'-f-    ^5  G.  I,  c.  36.  If ef^^^" 
th»  oflence.  in  the%ame  mannr/T^  "ay  be  conv  cteHf 

'  and  in  this  she  is  presumed  to 
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have  a  considerable  share,  as  these  matters  are  usaally  managed 
by  the  intrigues  of  her  sex.  5  Bae.  Abr,  NuitancB,  A.  R.  ▼. 
WUliams,  1  Saik.  384. 

3.  That  the  house  is  locally  situated,  as  described  in  the  in- 
dictment. 


2*2.    Indictment  for  carrying  on  an  Offensive  Trade  .near  a 

Highway. 

Same  as  the  form  ante,  p.  156,  to  the  words]  defender  of  the 
foith,  and  on  divers  other  days  and  times  between  that  day  and 
the  day  of  the  taking  this  inquisition,  with  force  and  arms,  at  the 
parish  aforesaid  in  tbe  county  aforesaid,  near  unto  the  dwelling- 
houses  of  divers  liege  subjects  of  our  said  Lord  the  King,  and 
also  near  unto  a  certain  public  and  common  highway  there  for 
all  the  subjects  of  our  said  Lord  the  King,  witli  coaches,  car- 
riages, horses,  waggons,  carts,  goods,  chattels,  and  merchan- 
dizes, to  go,  return  and  pass  at  their  will  and  pleasure,  did  un- 
lawfully and  injuriously  kill  and  cause  to  be  killed  fort^  sheep, 
and  the  excrements,  blood,  entrails,  and  other  filth  coming  from 
the  said  sheep,  did  then  and  on  the  said  other  days  and  times, 
there,  cause  and  permit  to  lie,  be,  and  remain  on  the  said  public 
and  common  highway  for  a  long  space  of  time,  to  wit,  for  the 
space  of  one  week,  whereby  divers  noisome  and  unwholesome 
smells,  from  the  said  excrements,  blood,  entrails,  and  other  filth, 
then  and  on  the  said  other  days  and  times  there  did  arise,  so 
that  the  air  was  then  and  on  the  said  other  days  and  times  there 
greatly  corrupted  and  infected  :  to  the  great  damage  and  common 
nuisance,  not  only  of  all  the  liege  subjects  of  our  said  Lord  the 
King,  near  the  same  place  inhabiting,  being,  and  residing,  but 
also  of  all  the  liege  subjects  of  our  said  Loid  the  King,  along, 
by,  and  through  the  said  public  and  common  highway  there 
going,  returning,  passing,  and  repassing,  to  the  evil  example  of 
all  others  in  the  like  case  offending,  and  against  the  peace  of 
our  Lord  the  King,  his  crown  and  dignity.  See  4  Went,  224. 
Where  the  nuisance  is  of  a  permanent  nature,  it  is  usual,  and 
indeed  prudent,  to  add  a  count  for  continuing  it,  if  you  are  not 
certain  of  being  able  to  prove  that  the  defendant  first  created  it. 
Misdemeanor :  fine  or  imprisottment,  or  both. 

Evidence. 

Prove  the  nuisance  as  laid.  Erecting  buildings  near  a  high- 
way, and  near  the  dwelling-houses  of  several  persons,  and  there 
manufacturing  the  acid  spirit  of  sulphur,  whereby  the  air  was 
impregnated  with  noisome  and  offensive  smells,  which  were 
proved  to  be  noxious  and  hurtful  to  the  health  of  the  inhabit- 
ants, and  to  have  made  many  of  them  sick, — was  holden  to  be 
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%  Bviniioe.  R.  v.  WhiU  ^  Ward,  1  Bmrr,  3SS.  As  to  eveetuf^ 
seoeMaiy  booiet  near  a  highway,  ««»&▼.  Pedlry,  1  ^tf.  &  £. 
822 ;  as  to  ouiaaDoes  by  gas  works,  mw  R.  v.  MedUy  «t  «i. 
6  Car.  4r  P*  292 ;  as  to  ruaning  locomotive  engines  on  a  railroad 
io  ihe  vicinity  of  a  common,  highway,  see  R.  v.  Pmur  ec  aL  4  fi. 
if  Adolph,  30 ;  and  as  to  keeping  a  sbooting-groand  near  the 
highway,  where  persons  came  to  shoot  at  targets  and  at  pigeons, 
£cc.  tee  R,  v.  Moore,  3  B.  4  Adolph,  184.  But  where  a  tin-man 
was  indicted  for  carrying  on  his  trade  in  the  neighbonriuiod  of 
Cliffiird's  Inn,  to  the  common  nuisance,  &c.,  and  it  was  proved 
that  the  noise  he  made  was  a  great  annoyance  to  some  %ttoraies 
havioff  chambers  at  No.  14,  15,  and  16  in  the  Inn,  and  pre- 
ventoa  them  attending  to  their  business :  hasd  Ellenborongh, 
C.  J.  held  that  the  evidence  did  not  sustain  the  indictntent; 
the  nuisance  proved  being  a  private  nuisance  merely.  R.  v. 
lAoyd,  4  E$p.  200.  So,  where  a  person  was  indicted  for  erect- 
ing a  coke  oven,  which  threw  out  great  quantities  of  smoke  and 
vapour,  which  was  proved  to  be  ofieosive  to  the  inhabitants  of 
the  houses  in  the  neighbourhood,  but  it  did  not  afiect  their 
health,  or  render  their  houses  uninhabitable,  or  even  lower 
the  vsdue,  of  their  houses :  Heath,  J.  held  that  it  was  not « 
public  nuisance.  R.  v.  Davey  et  al.  5  Etp.  217.  Where  a  mnn 
was  indicted  for  carrying  on  an  offensive  trade,  but  it  appeared 
that  it  had  been  earned  on  at  the  same  place  by  the  detendant, 
and  previously  by  his  father,  for  nearly  50  years:  Lord  Kenyon. 
C.  J.  directed  the  jury  to  acquit  him.  R.  v.  Samuel  NevUie, 
Peake  R.  126.  hut  see  R.  v.  Cro$$,  3  Camp.  227.  And  where, 
upon  an  indictment  for  this  offence,  it  araeared  that  there  had 
been  other  manufactories,  which  emitted  oisagreeable  and  noxious 
smells,  carried  on  in  the  neighbourhood  for  many  years,  and 
that  the  defendant  had  come  into  the  neighbourhood  about  four 
years  before :  Lord  Kenyon  left  it  to  the  jury  to  say  whether  the 
noxious  vapour  was  much  increased  by  this  addition  of  the  de- 
fendant ;  and  his  lordship  said,  '*  Where  manufactories  have  been 
borne  with  in  a  neighbourhood  for  many  years,  it  will  operate 
as  a  consent  of  the  inhabitants  to  their  being  carried  on,  though 
the  law  might  have  considered  them  as  nuisanbes,  had  they  been 
objected  to  in  time ;  but  if  another  man  comes,  and  by  bis 
manufacture  renders  that  which  was  a  little  unpleasant  before, 
very  disagreeable  and  uncomforUble,  though  it  would  not 
amount  to  a  nuisance  by  itself,  still  be  is  answerable  for  it." 
R.  V.  Bartholomew  Neville,  Peake  R.  125.  Where  a  man,  after 
building  some  dwelling-houses,  built  necessary- houses  near  the 
highway,  to  be  used  with  them,  and  tben  let  the  houses; 
afterwards  these  necessary-houses,  for  want  of  cleansing,  be- 
came a  nuisance ;  but  it  did  not  appear  clearly  whether  the 
necessary-houses  had  been  let  with  the  houses,  or  whether  the 
tenants  were  under  any  contract  to  keep  them  cleansed,  &c.  or 
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not :  the  Coart,  bowever,  held  that  whether  that  was  the  case 

or  not,  the  defendant  was  liable  to  this  indictment ;  he  made  the 

erection,  and  the  nuisance  was  the  natural  consequence  of  the 

erection  :  and  Littledale,  J.  said,  *'  If  a  nuisance  be  created,  and 

a  man  purchase  the  premises  with  the  nuisance  upon  them, 

though  there  be  a  demise  for  a  term  at  the  time  of  the  purchase, 

so  that  the  purchaser  has  no  opportunity  of  removing  the 

nuisance,  yet  by  purchasing  the  reversion  he  makes  himself 

liable  for  the  nuisance ;  but  if,  after  the  reversion  is  purchased, 

the  nnisance  be  erected  by  the  occupier ;  the  reversioner  incurs 

no  liabili^ ;  yet,  in  such  a  case,  if  there  were  only  a  tenancy 

from  year  to  year,  or  any  short  period,  and  the  landlord  chose 

to  renew  the  tenancy  after  the  tenant  had  erected  the  nuisance, 

that  would  make  the  landlord  liable  ;  he  is  not  to  let  the  land, 

with  the  nuisance  upon  it."    R.  v.  PedUy,  1  Ad,  ^  E,  822. 


23.  Indictment  far  Obstructing  a  Highway, 

Kent  to  wit :  The  jurors  for  our  Lord  the  King  upon  their 
oath  present,  that  from  time  whereof  the  memory  of  roan  is  not 
to  the  contrary,  there  was  and  yet  is  a  certain  common  and 
ancient  King's  highway,  leading  from  the  vill  of  Tunbridge,  in 
the  Gcmnty  of  Kent  aforesaid,  towards  and  into  the  vill  of  Indeley 
in  the  said  county,  used  by  and  for  all  the  liege  subjects  of  our 
said  Lord  the  King,  and  his  predecessors,  with  their  horses, 
coaches,  carts,  and  other  carriages,  to  go,  return,  pass,  repass, 
ride,  and  labour  at  their  free  will  and  pleasure,*  without  any 
obstruction,  hindrance,  or  impediment  whatsoever :   yet  that 

A.  B.  late  of  the  parish  of in  the  county  aforesaid,  yeoman, 

C.  D.  late  of  the  same  place,  labourer,  and  £.  F.  late  of  the 
same  place,  labourer,  on  the  first  day  of  August,  in  the  seventh 
year  of  the  reign  of  our  Sovereign  Lord  William  the  Fourth,  by 
the  grace  of  God  of  the  United  Kingdom  of  Great  Britain  and 
Irelsuid  King,  defender  of  the  faith,  with  force  and  arms,  at 
the  parish  aforesaid  in  the  county  aforesaid,  unlawfully  and  in- 
juriously did  erect  and  place,  and  did  cause  and  procure  to  be 
erected  and  placed  a  certain  gate  and  gate  posts  in,  upon,  and 
across  the  said  King's  highway  between  the  said  vill  of  Tun- 
bridge and  the  said  vill  of  Indeley,  to  wit,  in  the  parish  afore- 
said in  the  county  aforesaid,  and  unlawfully  and  injuriously  did 
lock,  fasten,  and  chain  the  said  gate  unto'  the  said  gate  posts, 
and  the  said  gate,  so  erected  and  placed,  and  so  locked,  fastened, 
and  chained  as  last  aforesaid,  from  the  said  first  day  of  August,  in 
the  year  aforesaid,  until  the  day  of  the  taking  of  this  inquisition, 
there,  unlawfully  and  injuriously  did  continue,  and  still  do 
continue :  so  that  the  liege  subjects  of  our  said  Lord  the  King, 
during  the  time  last  aforesaid,  could  not  and  still  cannot  go, 
leturo,  pass,  repass,  ride,  oi  labour  with  their  horses,  coaches. 
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earu,  anrf  other  carritges,  in,  through,  and  along  the  King^s 
common  highway  aforesaid,  as  they  ought  and  were  wont  and 
accustomed  to  do :  to  the  great  damage  and  common  nuisance 
of  His  Majesty's  liege  subjects  going,  returning,  passing,  re- 
jpassing,  riding,  and  labonring  in,  through,  and  along  the  King's 
common  highway  aforesaid ;  to  the  evil  example  of  all  others 
in  the  like  case  ofiending,  and  against  the  peace  of  our  Lord 
the  King,  his  crown  and  dignity.  See  6  Went,  401,  405. 
4  Id.  197. 

Mi»demeanor :  fine,  or  tmpnuMnent,  or  both ;  and  the  nuisamx 
to  be  abated. 

Evidence. 

Prove  the  nuisance,  as  stated  in  the  indictment.  There  is 
no  doubt  but  that  erecting  a  gate  across  a  common  highway,  is 
a  public  nuisance.  1  Hawk.  e.  76,  i.  146.  So  is  the  locking 
or  fastening  a  gate,  already  erected  there  by  some  other  person. 
And  the  like,  as  to  all  other  injuries  to  a  highway,  as  by  digging 
a  ditch  or  making  a  hedge  across  it,  or  laying  logs  of  timl^r  in 
it,  or  by  doing  an^  other  act  by  which  it  is  rendered  less  com* 
modious  to  the  Kind's  subjects.  Id.  $.  144.  Where  a  carrier, 
bavinff  warehouses  m  a  public  street  in  a  city,  occupied  one 
side  of  the  street  opposite  to  his  warehouses  in  loading  and  un- 
loading his  waegons,  for  several  hours  at  a  time,  both  day  and 
night,  and  having  one  waggon  at  least  usually  standing  before 
his  warehouses,  so  that  no  carriage  could  pass  on  that  side  <Hr 
the  street,  and  sometimes  even  foot  passengers  were  incommoded 
by  cumbrous  goods  lying  on  that  side  ready  for  loading  :  this 
vras  holden  to  be  a  public  nuisance,  although  there  vras  room 
for  two  carriages  to  pass  on  the  opposite  side  of  the  street. 
R.  V.  Ruisell,  6  East,  427.  So,  where  the  proprietor  of  stage 
coaches,  running  between  Greenwich  and  London,  allowed 
them  to  stand  in  the  public  street  at  Charing  Cross  for  three- 
quarters  of  an  hour  at  a  time,  taking  up  passengers,  receivine 
parcels,  &c. :  this  was  holden  to  be  a  public  nuisance ;  Lord 
Elienborough,  C.  J.  saying,  that  the  King's  highway  was  not  to 
be  used  as  a  stable-yard ;  a  stage  coach  may  set  clown  or  take 
up  passengers  in  the  street,  this  being  necessary  for  public  con- 
venience ;  but  it  must  be  done  in  a  reasonable  time ;  and  private 
premises  roust  be  provided  for  the  coach  to  stop  in  dunng  the 
interval  between  the  end  of  one  journey  and  the  commencement 
of  another.  R.  v.  Cross,  3  Camp.  224.  Where  the  proprietor 
of  a  colliery  made  a  railroad  from  it  to  a  sea-port  town ;  the  rail- 
road was  400  yards  long,  and  laid  along  a  turnpike  roaid,  which 
it  narrowed  so  far,  that  in  some  places  there  was  not  a  clear 
space  for  two  caniages  to  pass :  this  was  holden  to  be  a  public 
nuisance,  although  the  defendant  allowed  the  public  to  use  his 
railroad,  on  payment  of  a  toll.    R,  y.Sir  John  Morrii,  I  B.6; 
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Adolfh,  441.    Where  an  Act  of  Parliament  prohibited  the  erec« 
tion  or  continuance  of  any  boilding  within  ten  feet  of  a  certain 
road,  and  declared  that  the  footpaths  should  be  subject  to  the 
Act  and  be  part  of  the  road ;  ana  it  further  enacted  tnat  if  any 
such  building  should  be  erected  or  continued  contrary  to  the 
Act,  it  should  be  deemed  a  common  nuisance :  it  was  holden 
that  an  open  shop,  having  its  front  built  on  the  foundation  of  an 
old  wall  immediately  adjoining  the  footpath,  and  connected  by 
a  roof  with  the  front  of  a  house,  which  was  more  than  ten  feet 
from  the  road,  was  a  building  within  the  meaning  of  the  Act. 
R,  V.  Wm,  Gregory,  5  B.  ^  Adolph.  555.    By  a  separate  clause 
in  the  same  Act,  authority  was  given  to  magistrates  to  convict 
the  proprietor  or  occupier  of  such  buildings,  and  to  make  an 
order  for  the  removal  thereof:  the  Court  held,  that,  notwith- 
standing this  clause,  the  party  who  erected  or  continued  a 
building,  contrary  to  the  Act,  might  be  indicted  for  the  nuisance. 
Id.    So,  where  the  d«:fendant,  having  a  small  timber-yard  in  a 
narrow  street,  was  in  the  habit  of  having  long  pieces  of  timber  laid 
down  in  the  street,  and  sawed  into  shorter  lengths,   for  the 
purpose  of  getting  them  into  his  yard :  this  was  holden  to  be  a 
nuisance.  Lord  Kllenborough,  C.J.  saying,  that  the  defendant 
was  not  to  eke  out  the  inconvenience  of  his  premises,  by  taking 
in  the  public  highway  into  his  timber  yard ;  if  the  street  were 
too  narrow,  he  should  remove  to  a  more  commodious  situation 
for  carrying  on  his  business.    R.  v.  Jones,  3  Camp,  230.    But 
where  an  indictment  charged  the  defendant  with  having  placed 
a  person  on  the  footway  of  a  public  street,  to  deliver  out  printed 
bills,  the  Court  upon  application  quashed  it,  holding  that  the 
matter  charged  was  not  the  subject  of  an  indictment.    i2.  v. 
Sarmon,  1  Burr,  516. 

A  public  navigable  river  is  a  public  highway,  and  any  obstruc- 
tion to  it  is  a  public  nuisance,  m  like  manner  as  to  a  highway 
on  land.    See  R.  v.  Lord  Grosvenor,  2  Stark.  511.    See  also  as 
to  canals,  R.  v.  Trafford  et  aL  1  B.  ^  Adolph.  874.     But  wheKt 
a  vessel  sunk  by  accident  or  misfortune  in  a  public  river,  it  was 
holden  that  the  owner  was  not  indictable  as  for  a  nuisance,  in 
not  removing  it.    R,  v.  Watts,  2  Esp.  675.    Where  upon  the 
trial  of  an  indictment  for  a  nuisance,  by  erecting  staiths  upon  the 
river  Tyne  for  the  loading  of  ships  with  coals,  Bayley,  J.  told 
the  jury  that  if  they  thought  that  the  abridgment  of  the  right  of 
passage  occasioned  by  these  erections,  was  for  a  public  pur- 
pose, and  produced  a  public  benefit,  and  if  the  erections  were 
in  a  reasonable  situation,  and  a  reasonable  space  was  left  for 
the  passage  of  vessels  on  the  river,   they  should  acquit  the 
defendantar;  and  he  pointed  out  to  the  jury  that,  by  means  of 
the  staiths,  coals  were  supplied  at  a  cheaper  rate,  and  in  a  better 
condition,  than  they  otherwise  could  be,  which  was  a  public 
benefit:  it  was  holden  by  Bayley  and  Holroyd  J  J.  {Lord  Tetf 
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terdfn,  C.  J.  dm,)  that  this  direction  was  correct.  R,  v.  Rmsull 
et  al.  6  B,Si  C,  566.  This  decision,  however,  has  been  much 
doubted.     See  R»  v.  Giegirry,  5  B.6;  Adolph.  555. 

Where  an  indictment  for  erecting  a  wall  across  a  road,  without 
charging  a  continuance  of  the  nuisance,  was  tried  at  the  ses- 
sions, and  the  defendants  found  guilty,  a  mandamus  was 
granted,  commanding  the  justices  to  give  judgment  on  the  in- 
dictment ;  and  in  their  return,  they  stated  that  they  had  passed 
judgment  upon  the  defendants,  and  fined  them  6d.  each :  it 
was  objected  to  this  return,  that  the  justices  should  also  have 
ordered  the  nuisance  to  be  abated ;  but  the  Court  said,  that  as 
the  indictment  did  nut  charge  a  continuance  of  the  nuisance, 
they  did  not  think  that  the  justices  ought  to  have  adjudged 
an  abatement  of  it ;  for  any  thing  that  appeared  upon  the 
indictment,  the  nuisance  did  not  in  fact  exist  at  the  time  the 
indictment  was  preferred  ;  but  that,  at  all  events,  an  erroneous 
judgment  was  the  subject  of  a  writ  of  error,  and  could  not  be 
made  the  subject  of  an  objection  to  a  return  to  a  mandamus.  H. 
v.  Justices  if  West  Riding  of  Ywkskire,  7  T.  R.  467. 


24.  Indictment  for  not  Repairing  a  Highway. 

Same  at  the  last  form,  ante,  p.  211,  to  the  asterisk,*  and  then 
thus :]  and  that  a  certain  part  of  the  said  common  and  ancient 

King's  highway,  situate,  lying  and  being  in  the  parish  of 

in  the  county  aforesaid,  beginning  at in  the  said  parish 

and  county,  and  ending  at in  the  parish  and  county  afore- 
said, containing  in  length  yards,  and  in  breadth 

yards,  and  also  a  certain  other  part  of  the  said  common  and 
ancient  King's  .highway,  situate,  lying  and  being  in  the  said 
parish  and  county,  beginning  at  — ^-  in  the  said  parish  and 

county,  and  ending  at in  the  parish  and  county  aforesaid, 

containing  in  length yards,  and  in  breadth yards,  on 

the  first  day  of  August,  in  the  seventh  year  of  the  reign  of  our 
Sovereign  Lord  William  the  Fourth,  by  the  grace  of  God  of 
the  United  Kingdom  of  Great  Britain  and  Ireland  King,  de- 
fender of  the  faith,  and  continually  afterwards  until  the  day  of 
the  taking  of  this  inquisition,  at  the  parish  aforesaid  in  the 
county  aforesaid,  were  and  yet  are  very  ruinous,  miry,  deep, 
broken,  and  in  great  decay  for  want  of  necessary  reparation  and 
amendment  of  the  same,  so  that  the  liege  subjects  of  our  said 
Lord  the  King  could  not  and  still  cannot  go,  return,  pass,  re- 
pass, ride.,  or  labour  with  their  horses,  coaches,  carts,  and  other 
carriages,  in,  through,  and  along  the  King's  common  highway 
aforesaid,  as  they  ought  and  were  wont  and  accustomed  to  do, 
without  great  danger  of  their  lives  and  loss  of  their  goods :  to 
the  great  damage  and  common  nuisance  of  His  Majesty's  liege 
subjects  going,  returning,  passing,  repassing,  riding,  and  labour* 
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ing  in,  through,  and  along  the  King's  oomnxin  highway  afore- 
said ;  to  the  evil  example  of  all  others  in  the  like  case  offending, 
and  against  the  peace  of  onr  Lord  the  King,  his  crown  and 
dignity.    See  4  Went.  162, 170, 174,  179.    6  Id.  406. 

Widemeanor :  fine.   As  to  the  manner  in  tohich  such  fine  mutt 
be  levied  and  applied,  see  stat  5  &  6  W.  4,  c.  dO,  s.  96.    And 
at  to  the  power  of  Justices  to  order  an  indictment  to  be  preferred 
for  the  non-repair  of  a  highway,  see  Id.  s.  95. 

Evidence. 

To  maintain  this  indictment,  the  prosecutor  must  prove  : 
1.  That  the  way  in  question  is  a  public  highway.    It  may  be 
a  carriageway,  or  a  footway,  or  a  foot  and  horseway,  (which 
is  also  called  a  *'  pack  and  prime  way,"  a  '*  pack  and  drift  way,*' 
or  **  bridle  way,")  and  must  be  described  accordingly  in  the  in- 
dictmenL    It  must  lead  from  one  town  or  vill  to  another,  and 
be  free  for  the  passage  of  all  his  Majesty's  subjects.     ]  Hawk, 
c.  76,  s.  1.    But  a  way  to  a  parish  church,  or  to  the  common 
fields  of  a  town,  or  to  a  private  house,  or  perhaps  to  a  village, 
which  terminates  there,  and  is  for  the  benefit  of  the  particular 
inhabitants  of  such  parish,  house,  or  village  only,  may  be  called 
a  private  way,  hut  not  a  highway.  Id.,  and  the  non-repair  of  it 
cannot  be  the  subject  of  indictment.   So,  if  it  be  not  a  thorough- 
fare,  it  is  doubted  very  much  whether  it  can  be  deemed  a  high- 
way.   See  Wood  v.  Veal,  d  B.^  Aid.  454.    So,  if  the  owner  of 
the  fee,  upon  his  first  making  a  street  or  road,  put  a  gate  or  bar 
acroos  it,  or  do  any  other  act,  publicly  indicating  that  he  does 
not  dedicate  it  to  the  public,  it  cannot  be  deemed  a  public  high- 
way ;  and,  if  the  gate  or  bar,  &c.  be  not  afterwards  kept  up  for 
a  considerable  time,  still  its  having  originally  been  so  put  up 
will  rebut  any  mere  presumption  of  its  being  dedicated  to  the 
public.     See  Lethbridge  v.  Winter,  1  Camp.  263,  n.  Roberts  v. 
Carr,  Id.  262,  n.    On  the  other  band,  if  the  owner  of  the  fee 
allow  the  public  to  pass  over  a  way  through  it,  without  hind- 
rance or  obstruction,  or  any  other  indication  of  his  dissent,  it 
shall  be  presumed  that  he  dedicates  it  to  the  public,  and  it  may 
be  deemed  a  public  highway.    R.  v.  Lloyd,  1  Camp.  260.  Lade 
V.  Shepherd,  2  Str.  1004.  Jarvis  v.  Dean,  3  Bing.  447.     But  no 
consent  by  tenants  merely  will  have  this  effect ;  and,  therefore, 
where  the  tenants  of  houses  in  a  street,  allowed  it  to  be  used  as  a 
public  thoroughfare  during  a  term  of  99  years,  and  the  owner  of 
the  fee  at  the  expiration  of  the  term  erected  a  fence  across  it,  it 
waa  holden  he  might  do  so,  for  no  person  could  dedicate  a  way  to 
the  public  except  the  owner  of  the  fee.   Wood  v.  Veal,  5  B.  ^  Aid. 
454«  and  tee  Harper  v.  Charlesworth,  4  fi.  ^  C.  591 .  If,  however, 
during  the  time  it  is  so  used  by  the  public,  there  be  a  change  of 
tenants,  so  that  the  owner  of  the  fee  had  an  opportunity  of  pub- 
licly indicating  his  dissent  to  its  being  so  used,  and  did  not :  if 
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it  appear  that  he,  or  even  h»  steward,  knew  of  it,  he  will  be 
f leeioed  to  have  tiedicaled  the  way  to  the  pablie ;  and  where  in 
«iich  a  case  the  way  was  nnintennipiedly  used  for  many  years 
hy  the  poblic,  during  which  there  were  sevexal  changes  <if  tenants. 
Lord  EUenburoagh  said  he  shook!  presame  that  the  owner  of 
the  fee  bad  notice.  R.  v.  Barr,  4  Camp,  16.  And  where  land 
was  vested  in  trastees  for  the  purpose  of  a  drainage,  and  the 
trustees  dedicated  part  of  it,  as  a  way,  to  the  public,  who  used 
it  onintermptedly  for  25  years :  it  was  holden  that  as  it  ap- 
peared that  the  user  of  the  way  by  the  poblic  was  not  incom- 
patible with  the  purposes  of  the  drainage,  the  dedication  was 
valid,  and  the  parish  was  bound  to  repair  the  road.  R.  v.  LeaJke^ 
.i  B,&i  AULAGd.  Seeb6f  6  W,  A,  c.  50.  «.  23,  infra.  It  is 
doubled  whether  in  law  there  can  be  a  partial  dedicatioo  of  a  way 
to  the  public,  as  for  instance,  for  all  pnrpuses  except  the  carry- 
ing of  coals,  Mar^u  ef  Stafford  ¥.  Cayueif,  7  B.  ^  C.  257.  or 
the  like ;  if  not,  such  a  dedication  in  fact,  would  be  no  dedica- 
tion at  all  in  law,  and  the  public  would  be  uespassers  in  using 
tbe  way  in  any  other  manner  than  that  permitted ;  id. ;  but  even 
>f  there  may  be  in  law  such  a  partial  dedication,  it  should  seem 
that  it  would  not  have  tbe  eifect  of  throwing  the  onus  of  repair- 
iog  the  way  upon  the  parish. 

J'be  lennim,  if  set  out,  and  the  local  description  of  the  road 
in  tbe  indictment,  most  be  proved  as  laid.  See  Route  v.  Bardon 
et  al.  1  H.  BL  351.  R,  v.  Gamlittgay,  3  T.  R,  513. 

2.  That  the  part  of  the  highway,  which  is  out  of  repair,  is 
situate  within  the  parish  indicted.  This  may  be  proved  by  wit- 
nesses who  know  the  road,  and  know  the  boundaries  of  the  parish ; 
old  persons  wbu  in  tbeir  youth  have  perambulated  the  boundaries, 
are  good  witnesses  upon  tfab  subject. 

3.  That  tbe  parish  are  bound  to  repair  it. — The  parish  by 
common  right  is  bound  to  repair  all  public  highways  within  it; 
even  where  a  township,  liable  to  repair  a  way  by  prescription, 
was  relieved  of  its  liability  by  an  Act  of  F^liament,  it  was 
bolden  that  the  liability  thereby  necessarily  fell  upon  the  parish 
at  large.  K.  v.  Sheffield,  2  7.  R.  106.  and  tee  R.  v.  St.  George, 
Hanover  Square,  3  Camif.  222.  Anon.  Ld.  Raym.  725.  So,  if 
'1  turnpike  road  be  out  of  repair,  the  parish  in  which  it  is  situate, 
or  tbe  township,  if  the  township  be  liable  by  prescription  to 
repair  all  roads  within  it,  may  be  indicted  for  the  non-repair  of 
It ;  for  the  tolls  received  upon  it  are  deemed  an  auxiliary  fund 
merely,  and  do  not  relieve  the  parish,  Ulc.  of  its  liability.  R.  v. 
Netherthoiig,  2  B,  6;  Aid.  179.  So,  no  mere  agreement  between 
tbe  parish  and  other  persons,  will  relieve  the  former  of  its  com- 
mon law  liability  to  repair.  R.  ▼.  Liverpool,  3  £ii<r,  86.  So 
that,  proving  a  way  to  be  a  public  highway,  and  that  it  is  within 
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the  parish,  is  good  prim&  facie  evidence  that  the  pariah  are 
bound  to  repair  it,  and  is  conclusive  evidence  where  the  parish 
only  pleads  the  general  issue ;  if  thc^  would  throw  the  burthen 
upon  any  other  district  or  individual,  they  must  plead  it  specially. 
It  is  not  necessary  for  this  purpose,  either  that  it  be  stated  in  tbe 
indictment,  or  proved,  that  it  has  been  a  highway  immemorial ly, 
or  how  it  became  so ;  it  is  sufficient  to  state  and  prove  that  it  is  a 
public  highway.  AspindaU  v.  Brown,  3T.R  265«  And  a  record 
of  a  conviction  upon  an  indictment  against  the  parish  for  non- 
repair of  the  same  way,  is  conclusive  evidence  or  their  liability 
to  repair  ;  R,  v.  St,  Paneras,  Peak$,  R,  286;  although,  on  tlie 
other  hand,  the  record  of  an  acquittal  would  be  no  evidence  for 
them.  Jd,  The  parish  having  frequently  repaired  it,  also,  is  (if 
tiot  explained)  strong  evidence  of  their  liability  to  repair. 

In  the  case  of  a  way  dedicated  to  the  public,  it  has  been 
holden  in  one  case  that  a  mere  adoption  of  it  by  the  public, 
without  evidence  of  some  act  on  the  part  of  the  parish  shewing 
their  acquiescence  in  that  dedication,  was  not  sufficient  to  throw 
the  burthen  of  maintaining  the  way  upon  the  parish.  R,  v.  St, 
Benedict,  Cambridge,  4  B.  ^  Aid,  447.  In  a  later  case,  it  was 
holden  that  no  such  acquiescence  upon  the  part  of  the  parish 
is  requisite;  if  (the  public  are  allowed  to  use  the  road  unin- 
terruptedly, it  is  sufficient;  R.  v.  Leake,  5  B.  ^  Aid,  469 ;  and 
this  last  decision  seems  to  coincide  with  the  ancient  authorities 
upon  tbe  subject  However  the  matter  is  now  put  out  of  doubt 
by  the  express  words  of  an  Act  of  Parliament,  5  &  6  W.  4,  c.  50, 
s,  23,  by  which  it  is  enacted,  that "  no  road  or  occupation  way 
made,  or  hereafter  to  be  made  by  and  at  the  expense  of  any  in- 
dividual or  private  person,  body  politic  or  corporate,  nor  any 
roads  already  set  or  to  be  hereafter  set  out  as  a  private  drift  way 
or  horsepath  in  any  award  of  commissioners  unoer  an  Inclosure 
Act,  shall  be  deemed  or  taken  to  be  a  highway  which  the  in- 
habitants of  any  parish  shall  be  compellable  or  liable  to  repair, 
unless  the  pereon,  body  politic  or  corporate,  proposing  to  dedicate 
such  highway  to  the  use  of  the  public,  shall  give  three  calendar 
months'  previous  notice  in  writing  to  the  surveyor  of  the  parish 
of  his  intention  to  dedicate  such  highway  to  the  use  of  the 
public,  describing  its  situation  and  extent,  and  shall  make 
the  same  in  a  substantial  manner  and  of  the  width  required  by 
this  Act,  and  to  the  satisfaction  of  the  said  surveyor,  and  of 
any  two  justices  of  peace  of  the  division  in  which  such  highway 
is  situated  in  petty  sessions  assembled,  who  are  hereby  required, 
on  receiving  notice  from  such  person  or  body  politic  or  corporate, 
to  view  the  same,  and  to  certify  that  such  highway  has  been 
made  in  a  substantial  manner,  and  of  the  width  required  by  this 
Act,  at  the  expense  of  the  party  requiring  such  view ;  which 
certificate  shall  be  enrolled  at  the  Quarter  Sessions  holden  next 
after  the  planting  thereof :  then  and  in  such  case,  after  the  said 
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highway  shall  have  been  used  by  the  public,  and  duly  repaired 
and  kept  in  repair  by  the  said  person,  body  politic  or  corporate, 
for  the  space  of  twelve  calendar  months,  such  highway  shall  for 
ever  thereafter  be  kept  in  repair  by  the  parish  in  which  it  is 
situate."     By  the  same  section,  however,  it  is  provided  that 
the  surveyor^  shall  call  a  vestry  meeting,  and  if  the  inhabitants 
of  the  parish  at  such  meeting  mink  that  the  road  will  not  be  of 
sufficient  utility  to  justify  its  being  repaired  by  the  parish,  the 
person  who  made  and  dedicated  it  may  thereupon  be  summoned 
before  the  justices  at  petty  sessions,  and  the  question  as  to  the 
utility  of  the  highway  "  shall  be  determined  at  the  discretion  of 
such  justices."    Id.    The  above  Act,  in  reference  to  roads  set 
out  by  commissioners  under  an  Inclosure  Act,   notices  only 
*'  private  driftways  or  horsepaths."    It  must  be  observed,  bow- 
ever,  that  a  way  set  out  as  a  private  way  by  such  commissioners, 
is  not  to  be  repaired  by  the  parish  in  which  it  is  situate.    JS.  v. 
Richards,  8  T*  JR.  634.   And  where  an  Inclosure  Act  authorized 
the  commissioners  to  set  out  public  and  private  roads,  the  public 
roads  to  be  repaired  as  other  public  roads,  and  the  private  roads 
to  be  repaired  by  such  persons  and  in  such  manner  as  the  com- 
missioners should  direct ;  and  the  commissioners,  after  setting 
out  public  and  private  roads,  awarded  that  all  the  ways,  whether 
public  or  private,  should  be  repaired  in  like  manner  as  other 
public  highways  are  repaired  by  the  laws  of  this  realm  :   the 
Court  held  that  the  award,  in  this  respect,  as  far  as  it  related  to 
private  ways,  was  bad,  and  that  no  mdictment  therefore  would 
lie  against  the  parish  for  the  non-repair  of  one  of  the  private  ways. 
JR.  v.  Coitingham,  6  T,  R.  20.    But  where  such  commissioners* 
under  a  similar  power,  made  the  like  award,  and  a  way,  set  out 
by  them  as  a  private  road,  although  of  the  same  width  as  the 
public  roads,  was  afterwards  commonly  used  by  the  public  as  a 
carriage  road,  and  for  18  years  was  repaired  by  the  parish :  it 
was  holden  that,  althoueh  the  commissioners  in  the  first  instance 
had  exceeded  their  authority,  yet  it  was  a  question  for  the  jury 
to  determine  under  the  circumstances,  whether  there  had  not 
since  l)een  a  dedication  of  the  way  to  the  public ;  and  that  as  the 
jury  had  found  diat  question  in  the  affirmative,  it  must  be  deemed 
a  public  highway,   k  v.  Wright,  3  B.iiiAdolph.  681.  Whei^a 
local  Act  authorized  commissioners  to  set  out  a  private  road  in 
a  certain  parish,  to  be  used  by  certain  persons  instead  of  an  old 
accommodation  road,  and  the  commissioners  set  it  out  accord- 
ingly,  but  ever  afterwards  it  was  used  by  the  public  as  a  public 
carnage- way ;  and  the  question  was,  whether  the  parish  was 
bound  to  repair  it:   the  Court  held   that,   as  there  was  no 
evidence  that  the  parish  ever  acquiesced  in  the  road  being  dedi* 
cated  to  the  public,  they  were  not  bound  to  repair  it    JR.  v.  S$, 
Benedict,  Cambridge,  4  B.  ^  Aid,  447.    And  where  a  public 
road  was  made  in  pursuance  of  an  Act  of  Parliament,  which 


Not  Repairing  Highways,  219 

continued  in  force  during  21  years,  and  during  that  time  the 
parish  were  bound  to  do  statute  duty  upon  it :  the  Court  held 
that  the  liability  of  the  parish  to  repair,  ceased  upon  the  expira- 
tion of  the  Act ;  after  that,  it  was  no  longer  a  public  way,  and 
the  parish  had  done  no  voluntary  act  indicating  that  they  adopted 
it.  as  all  they  did  was  by  compulsion.  R.  v.  Mellor,  1  B.  S^ 
Adolph.  32.  So,  where  trustees  were  empowered  to  make  a 
turnpike  road  from  A.  to  B.,  a  distance  of  12  miles,  and  they 
completed  it  to  the  distance  of  eleven  miles  and  a  half,  where 
it  joined  a  public  highway,  but  had  not  completed  the  remaining 
half  mile,  leading  from  the  highway  to  B. :  the  Court  held  that 
until  the  whole  of  the  road  was  made,  the  buiihen  of  repairing 
it  could  not  be  thrown  upon  the  parish.  R.  v.  Cumberworth, 
3  B.  ^  Adolph.  108. 

Tf  a  parish  lie  partly  in  one  county  and  partly  in  another,  and 
a  road  lying  in  both  parts  be  out  of  repair,  the  whole  parish 
must  be  indicted  ;  it  is  not  sufficient  to  indict  that  part  of  the 
parish  lying  in  one  county  for  the  non* repair  of  the  road  lying  in 
that  county,  but  the  whole  parish  must  be  indicted,  for  the  whole 
is  liable  of  common  right.  H.  v.  Clif'Um,  5  T,  R,  498.  see  R.  v. 
Oreat  Broughton,  4  Buit.  2507,  cont.  And  if  a  part  of  the  road 
in  each  county  be  out  of  repair,  two  indictments  must  be  brought 
against  the  entire  parish,  namely,  one  in  one  county  for  the 
part  which  is  out  of  repair  in  that  county,  and  another  in  the 
other  county  for  the  part  which  is  out  of  repair  in  that  county. 
Scmh, 

It  often  happens  that  a  highway  forms  the  boundary  line  be- 
tween two  parishes,  and  one  side  of  the  road  is  in  one  parish 
and  the  other  side  in  the  other ;  in  which  case  formerly  the  in- 
dictment against  each  parish  must  state  its  liability  to  repair  ad 
medium  JHum  via.  See  R.  v.  St.  PancraSf  Peahen  R.  286. 
But  now,  by  stat.  5  &  6  W.  4,  c.  50,  s.  58,  the  justices  at  a 
special  sessions  for  the  highways,  may,  upon  hearing  the  sur- 
veyors of  both  parishes,  proceed  in  the  manner  there  pointed 
out  to  determine  what  portion  of  the  road  shall  be  repaired  by 
one  parish,  and  what  by  the  other,  dividing  the  highway  into 
two  parts  by  a  transverse  line  across  it,  and  by  their  order  as- 
signing one  part  to  be  repaired  by  one  parish,  and  the  other  by 
the  other  parish  ;  and  the  like,  where  a  part  of  such  road  is  re- 
parable by  a  body  politic  or  corporate  ratione  tenures  or  other- 
wise ;  which  order,  with  a  plan,  shall  be  filed  with  the  clerk  of 
the  peace.  And  by  sect.  59,  •*  from  and  after  such  order  and 
plan  being  so  filed  viith  the  clerk  of  the  peace  as  afoiesaid, 
such  parishes,  and  body  politic  or  corporate,  or  person  aforesaid 
liispectively,  shall  be  bound  as  of  common  right  to  maintain  and 
ItiBep  in  repair  such  parts  of  such  highways  so  allotted  to  them 
^  'fitforesaid,  and  shall  be  liable  to  be  proceeded  against  for 
neglect  of  such  duty,  and  shall,  in  all  respects  whatsoever,  be 
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liable  and  snbject  to  all  the  pronsioiis,  regulations,  and  pcntltit 
contained  in  this  Act,  and  also  shall  be  discharged  from  the  re- 
pair of  such  part  of  such  highway  as  shall  not  be  indnded  in 
their  respective  allotment." 

4.  That  the  part  of  the  highway,  mentioned  in  the  indictment 
as  being  out  of  repair,  is  ont  of  repair,  as  there  stated.  And  the 
parish,  upon  their  part,  may  call  witnesses  to  prove,  that  the 
part  described  was  in  good  and  sufficient  repair,  at  the  time  of 
the  finding  of  the  indictment. 

TTtteesfef.]  An  inhabitant  of  the  parish  is  a  competent 
witness  for  the  prosecution,  lor  he  is  giving  testimony  against 
his  interest ;  but  he  is  not  a  competent  witness  for  the  defence, 
if  he  be  rated  to  the  highways  in  his  parish.  B,  v.  Inhbu.  of 
Bondgate,  in  AuUand,  1  Ad.  if  £.  744.  tee  mte,  p.  147.  and  toe 
5Ss6W.A,c.  50,  fl.  100. 

CctuJ]  Formerly,  by  stat.  13  G.  3,  c.  78,  s.  64,  provisioa 
was  made  for  the  granting  of  costs,  to  the  prosecutor  if  the  de^ 
fence  was  frivolous,  or  to  the  defendant  if  the  indictment  were 
▼exatious.  But  that  statute  has  been  repealed ;  and  now,  bj 
stat.  5  &  6  W.  4,  c.  50,  s.  98,  "  it  shall  and  may  be  lawful  for 
the  Court  before  whom  any  indictment  shall  be  preferred  for  not 
repairing  highways,  to  award  costs  to  the  prosecutor,  to  be  paid 
by  the  person  so  indicted,  if  it  shall  appear  to  the  said  Court 
that  the  defence  made  to  such  indictment  was  frivolous  or  yeza- 
tions."  As  to  defraying  the  expenses  of  the  prosecution,  tee  Id* 
«.  111.  95.  By  the  former  statute,  the  costs  were  to  be  awarded 
by  the  Court  "  before  whom  the  indictment  was  tried ;"  and 
where  the  indictment  was  removed  from  Sessions  by  certiorari, 
and  tried  before  a  judge  at  niti  priut  at  the  assizes,  the  Court  of 
King's  Bench  refused  to  award  costs,  saying  that  the  judge 
at  niti  priut  alone  had  the  authority  to  award  them,  and  the  ap- 
plication should  have  been  made  to  him.  R,  v.  ChatterUm^ 
5  r.  R.  272.  But  by  this  Act  the  costs  are  to  be  awarded  by 
the  Court  before  whom  the  indictment  is  preferred ;  and  where 
such  an  indictment,  preferred  at  sessions,  is  now  removed  by 
certiorari,  and  tried  at  the  assizes,  there  vrill  be  some  difficulty, 
I  fear,  in  obtaining  costs  :  the  judge  at  nisi  priut  cannot  award 
them,  for  the  indictment  is  not,  and  could  not  be  preferred  in 
his  Court;  the  Court  of  King's  Bench  will  not  and  cannot  iik- 
terfere,  and  the  Sessions  have  no  means  of  judging  whether  the 
defence  was  frivolous  or  vexatious.  Where  the  judge  '^rtifi^ 
on  the  back  of  the  record  that  the  defence  was  frivolous,  vrithoat 
also  awarding  costs  in  express  terms,  the  Court  hdd  that  thie 
certificate  was  in  effect  an  awarding  of  costs,  and  sufficient  for 
that  purpose.    R.\.ClifUm,QT.R.^44. 
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Plea,  that  a  particular  district  in  the  pariA,  it  bound  to  repair, 

Berkshire,  Michaelmas  Sessions,  1836. 

The  Kiog  o.  The  Inhabitants  of  the  Parish  of . 

And  A.  B.  and  C.  D.,  two  of  the  inhabitants  of  the  said 
parish  of——,  by  £.  F.  their  attorney,  for  themselves  and  the 
rest  of  the  inhabitants  of  the  said  parish  (except  the  inhabitants 
of  the  township  of  L.  within  the  said  parish)  come  into  Court 
here,  and  having  heard  the  said  indictment  read,  say,  that  our 
Lord  the  King  ought  not  farther  to  prosecute  the  said  indict- 
ment against  the  inhabitants  of  the  said  parish  (except  the  in- 
habitants of  the  said  township  of  L. :)  because  they  say,  that 
the  inhabitants  of  the  said  township  of  L.,  from  time  whereof 
the  memory  of  man  is  not  to  the  contrary,  have  repaired  and 
amended,  and  have  been  used  and  accustomed  to  repair  and 
amend,  and  of  right  ought  to  have  repaired  and  amenaed,  and 
still  of  right  ought  to  repair  and  amend,  when  and  so  often  as  it 
hath  been  or  shall  be  necessary,  such  and  so  many  of  the  com- 
mon highways  situate  in  the  said  township  as  would  otherwise 
be  repfl^able  and  amendable  by  the  inhabitants  of  the  said  parish 
at  laige.    And  the  said  A.  B.  and  C.  D.  in  fact  say,  that  the 
said  part  of  the  said  highway  in  the  said  indictment  mentioned 
and  aescribed  to  be  rumous,  miry,  deep,  broken,  and  in  great 
decay,  lies  and  is  situate  in  the  said  township  of  L. ;  by  reason 
whereof  the  inhabitants  of  the  said  township  of  L.  in  the  parish 
aforesaid,  during  all  the  time  last  aforesaid,  ought  to  have  re- 
paired and  amended,  and  still  ought  to  repair  and  amend  the 
same  part  of  the  said  common  highway,  so  ruinous,  miry,  deep, 
broken  and  in  decay,  when  and  so  often  as  it  hath  been  and 
shall  be  necessary ;  and  the  inhabitants  of  the  said  parish  at 
large  ought  not  to  be  charsed  with  the  repairing  and  amen£ng 
of  the  same.    And  this  the  said  A.  B.  and  C.  D.  are  ready  to 
verify ;  wherefore  they  pray  judgment,  and  that  they  and  the 
rest  of  the  inhabitants  of  the  said  parish  of  —— ,  (except  the 
inhabitants  of  the  township  of  L.  aforesaid)  by  the  Court  here 
may  be  dismissed  and  discharged  from  the  said  premises  in  the 
said  indictment  above  specifi^.    If  that  part  of  the  hightoay, 
otated  to  be  out  of  repair,  be  situate  in  two  or  more  townships,  each 
ef  which  repairs  its  own  roads,  the  pUa  may  be  framed  accord* 
ingly  ;  but  it  must  state  with  certainty  what  part  of  the  road  is 
within  the  one  township,  what  within  the  other,    R.  v,  Bridekirk, 
11  East,  904.     If  the  road  in  question  have  been  a  highway  tm- 
memorially,  it  should  seem  that  the  custom  may  be  pleaded  as  to 
this  highway  aUme,  without  pleading  it  as  to  all  the  other  high' 
ways  within  the  township.    See  R.  v.  W.  R.  Yorkshire,  4  B.  & 
Aid.  623. 

The  above  plea  is  framed  upon  the  case  of  R.  ▼.  Ecelesfield, 
I  B,if  AUL  348.    In  that  case,  it  was  objected  that  the  parish 
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could  not  get  rid  of  their  commoD  law  liability,  by  tbrowmg  the 
burthen  upon  others,  without  stating  in  their  plea  some  ood- 
sideration  for  the  hability  of  the  latter ;  that  in  R,  v.  St.  Gilest 
Cambridge,  (5  M.  ^  5.  260,)  it  was  holden,  that  to  an  indict- 
inent  against  a  parish  for  not  repairing  a  highway  within  it,  it 
was  not  sufficient  to  plead  that  another  parish  had  immemorially 
repaired  and  ought  to  repair  it,  but  the  plea  ought  to  have  shewn 
a  consideration  ;  and  that  such  was  the  case  where  individuals 
were  charged  with  the  repair  of  highways,  and  in  all  cases  ex- 
cept where  corporations  are  so  charged.    But  the  Court  held  the 
plea  to  be  gooa,  without  stating  any  consideration ;  the  mistake 
in  imagining  that  a  consideration  should  be  stated,  arose  entirdy 
from  mistaking  the  custom  laid  in  the  plea,  for  a  prescription : 
a  custom  roust  be  alleged  in  the  land,  a  prescription  in  the 
person ;  and  as  none  but  bodies  politic  or  corporate,  spiritual 
or  temporal,  which  have  perpetual  succession,  can  be  bound  to 
repair  a  way  by  prescription,  therefore  it  is,  that  a  plea  that  an 
individual  is  liable  to  repair,  must  always  shew  a  consideration, 
although  it  is  otherwise  in  pleading  the  liability  of  a  corporation ; 
but  where  a  custom,  which  is  of  a  local  and  not  of  a  personal 
nature,  is  pleaded,  as  in  this  case,  where  the  plea  atates  the 
liability  of  the  district  of  a  parish  to  repair  a  road  within  it,  no 
consideration  need  be  stated ;  if  inded,  as  in  R.  v,  St.  Giles,  it 
were  sought  to  throw  upon  another  parish,  or  on  some  district 
in  the  same  parish,  the  liability  of  repairing  a  road  not  within 
it,  there,  inasmuch  as  a  custom  to  repair  could  not  be  pleaded, 
a  custom  being  to  be  alleged  in  the  land  as  above  mentioned,  a 
consideration  must  be  stated.    In  the  above  case,  it  vras  abo 
objected  that  the  plea  ought  to  have  concluded  with  a  special 
traverse  of  the  liability  of  the  parish  to  repair ;  but  the  Cooit 
held,  that  even  if  a  special  traverse  were  necessary,  the  allega- 
tion towards  the  end  of  the  plea,  that  the  inhabitants  of  the 
parish  at  large  ought  not  to  be  charged,  &c.  was  a  sufficient  and 
effectual  traverse.    Jd.    Where  the  plea  merely  stated  that  a 
certain  district  of  the  parish  immemorially  ought  to  repair,  vrith- 
out  stating  that  it  had  immemorially  repaired,  it  was  holden 
bad,  on  writ  of  error.     R,  v.  Great  Broughton,  5  Burr.  2700. 
The  matter  of  this  plea  must  be  pleaded ;  it  cannot  be  given 
in  evidence  under  the  general  issue.    Ante,  p.  211.    A  parish 
can  in  no  case,  under  the  general  issue,  shew  by  evidence  that 
another  district  or  iperson  is  bound  to  repair  a  road  vrithin  it* 
except  in  the  case  of  their  being  relieved  from  their  comnaon  Jaw 
liability  by  Act  of  Parliament.    R.  v.  St,  George^  JSanoMr 
Sijuare,  3  Camp,  222. 

Evidence. 

To  prove  this  plea,  (supposing  the  custom  to  be  traveised 
upon  the  part  of  the  prosecution,)  the  defendants  must  prove: 
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•  1.  The  custom,  as  ftllegedy  by  old  witnesses,  o^  otiier  Evi- 
dence; and 

2.  That  the  part  of  the  road  described  in  the  indictment,  is 
within  the  township  of  L. 

PUa,  that  a  particular  penon  it  bound  to  repair,  ratione  tenaras. 
Berkshire,  Michaelmas  Sessions,  1836. 
The  King  v.  The  Inhabitants  of  the  Parish  of . 

And  A.  B.  and  C.  D.,  two  of  the  inhabitants  of  the  said 

parish  of ,  by  £•  F.  their  attorney,  for  themselves  and  the 

rest  of  the  inhabitants  of  the  said  parish  (except  one  G.  H.,) 
come  into  Court  here,  and  having  heard  the  said  indictment 
read,  say,  that  our  Lord  the  Kine  ought  not  further  to  prosecute 
the  said  indictment  against  the  iimabitants  of  the  said  parish  (ex- 
cept the  said  G.  H.:)  because  they  say  that,  as  to  the  said  part  of 
the  said  highway  in  the  said  indictment  described  to  be  ruinous, 
miry,  deep,  broken  and  in  great  decay,  the  said  G.  H.,  by 

reason  of  his  tenure  of  certain  lands  and  tenements  called , 

lying  and  being  in  the  said  parish,  ought  to  repair  and  amend 
toe  said  part  of  the  said  highway  in  the  said  indictment  so 
described  to  be  ruinous,  miry,  deep,  broken  and  in  great  decay 
as  aforesaid,  when  and  so  often  as  there  should  be  occasion,  [as 
the  said  G.  H,  and  all  those  who  held  the  said  lands  and  tene- 
ments, for  the  time  being,  from  time  whereof  the  memory  of 
man  is  not  to  the  contrary,  hitherto  were  used  and  accustomed 
and  of  right  ought  to  do,  and  the  said  G.  H.  still  of  right  ought 
to  do  :]  And  this  the  said  A.  B.  and  C.  D.  are  ready  to  verify ; 
wherefore  thcnr  prey  judgment,  and  that  they  and  the  rest  of  the 
inhabitants  of  the  said  parish  of  '— ,  (except  the  said  G.  H.) 
by  the  Court  here  may  be  dismissed  and  discharged  from  the 
said  premises  in  the  said  indictment  above  specified.  A  plea 
that  a  body  politic  or  corporate,  spirittuU  or  temporal,  is  bound  to 
repair,  may  state  merely  a  prescription,  vnthout  stating  a  con- 
sideration, as  in  this  plea.  See  R,  v.  EccUsfield,  ante,  p.  221, 222. 

The  matter  of  this  plea  must  be  pleaded  specially ;  it  cannot 
be  given  in  evidence  under  the  plea  of  not  guilty.  1  Hawk, 
<•  76,  <.  9.  and  see  R,  v.  St.  George^  Hanover  Square,  ante,  p.  222. 

Evidence, 

If  the  liability  of  G.  H.  to  repair  retione  tenure,  be  put  in 
issue  by  the  replication,  the  defendants  must  prove  it.  If  it 
be  proved  that  he,  or  those  who  occupied  the  same  lands  before 
bim,  have  always  repaired  the  way  in  question,  this  will  be 
good  evidence  to  support  the  plea.  See  R.v,  Skinner,  5  Esp. 
219.  The  indictment  must  be  against  the  occupier  of  the  lands, 
not  against  the  reversioner. 


224  Not  Rtpmring  Higkamfi, 

Odb  moda  by  wUefa  tba  occupiw  of  Uud  may  bcecma  lUUa 
toxptir  ■  hi^hwu  adjoining  it,  U  b;  inclware.  Whete  ■ 
iMd  b  DHD  u>  tb«  iaoi  on  eilW  lide  of  it,  if  di*  load  become 
inpuuUe  or  incommodioiu,  ibe  pnbltc  hart  a  right  to  go  umi 
the  adjacant  land.  I  Ro.  Abr.  390.  A.  yl.  1.  B.  pi.  1.  Ahtor 
1.  FTtMh,  2  Siim.  38.  Taylor  i.  WhUluad,  Dung.  749.  An 
ineloiuie  at  ib«  land  froiD  tha  bighway.  deprives  [be  pobUc  of 
thii  right ;  and  for  thit  reaioD  it  hu  been  holden,  that  if  the 
ownec  of  Iiodi  not  inclosed,  Deil  adjoiaiae  to  a  highway,  in- 
rlotei  lii*  lands  an  bath  sides,  he  is  boand  to  make  a  perfect 

rd  way,  as  Ion}?  as  the  iaclosure  Is^ti.  1  R^k  Abr*  300. 
pt.  1.  DuMoabt'i  Cam,  C™.  Car.  366.  Hm»'j  Cau,  W. 
Jon.  396.  R.  V.  FUclauM,  1  Burr.  465.  1  Hmk.  e.  67,  >.  6. 
So,  if  he  incloae  the  land  oa  one  aide,  (be  other  Nde  baii^  bo- 
fbte  incbaed  by  an  ancient  feoce,  be  ought  to  repair  the  whala 
way )  bat  if  tfaeie  be  no  inch  ancient  iacloaare  on  the  other 
aide,  be  is  in  that  case  bound  to  lepaii  only  half  the  way.  B. 
1.  Sltvghloji,  I  Sid.  464,  1  Havk.  c.  76,  i.  7.  But  wWe  a 
highway  is  altered,  changed  or  inclosed,  by  viitoe  of  a  writ  of 
ad  aiui  dammm,  or  a  statute,  or  other  legal  cdotm,  Iba  owner 
of  the  land  ia  not  bound  to  lepair  the  new  road,  nnleei,  in  the 
case  of  a  writ  of  ad  ^nod  damnum,  the  jury  impoaa  anch  a  con- 
dition tipon  him,  or  unless  the  new  road  lies  in  another  paristi. 
ExparU  Vnnor,  3  Jth.  771.772.  R.  >.  Fltc^inw,  I  Burr.  465. 
So,  where  a  highway  ii  inclosed  under  the  anthori^  of  an  In- 
eloiure  Act,  the  perion  who  incloses  hit  land  from  a  highway, 
ia  not  thereby  bound  to  repair  the  highway.  R.  v.  FlteknaiB, 
1  Burr.  46S.  2  Sound.  160.  n.  12.  A>  to  the  mode  of  pleadbg 
this  liability  by  reason  of  inclosDre,  it  may  either  be  dime 
specially,  or  in  the  above  form,  omitting  tha  ataiameat  of  tbs 
ptetcription  between  the  bracWa. 


25.  JndicMifltC  ogainit  ■  Djitrid  ^  a  Parish,  or  a  Cnfwralun 

bound  Id  Btpairby  Pretcrqilion,  or  an  Jnifitiujual  boand  lalione 
lenuni,/i)r  mil  licparring  a  (fijAicoif. 

This  indictment   may  be  in  the  form,   ant*,   except  that 
instead  of   the    eancluding   statement  of  the  liability  of  tha 
pariih,  you  state  the  liability  of  the  lDwnihip,dic.or  GOrporalion, 
n  in  the  plea,  anig,  p,  SSI,  or  the  liability  ruf toni  I«nurie,  as  in 
tha  nia   <ini«,  p.  S33.    Where  an  eiKa  parochial  hamlet  was 
ir   not  repairing   a  highway  within  it,   the   indict' 
holden  bad,  bKauie  it  did  not  allege  that  the  in- 
had  immemarially   repeiied  the  way.     R.  v.  Kiagi- 
.  S;  C.  190.  and  MS  R.  v.  PtiidarryR,  3  T.  R.  513. 
he  plea  of  not  guilty,  the  proaecutor  most  prove  tbe 
)ttscription,  or  liability  ratim*  ttn«r«,  a*  directed 
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ante,  p»  223,  224.  The  rest  of  the  evidence  may  be  collected 
from  the  evidence  against  a  parish,  ante,  p.  215.  Upon  the  trial 
of  an  indictment  for  not  repairing  a  highway,  which  it  was 
alleged  the  defendant  was  bound  to  repair  ratione  tenura,  it 
was  holden  that  an  award,  made  under  a  submission  by  a  former 
tenant  for  years  of  the  premises,  could  not  be  received  in  evi- 
dence : — not  as  an  adjudication,  for  the  tenant  had  no  authority 
to  bind  the  rights  of  his  landlord  ; — nor  as  evidence  of  reputa- 
tion, being  post  litem  motam.    R.  ▼.  Cotton,  3  Camp.  444. 

As  the  defendants  in  these  cases,  respectively,  are  not  bound 
oi  common  right  to  repair,  as  a  parish  is,  it  is  not  necessary  for 
them  in  any  case  to  plead  specially.  R.  v.  IreUm,  Comb,  396. 
JR.  V.  Norwich,  1  Str.  183, 184.  But  under  the  general  issue,  they 
may  not  only  give  evidence  in  dbproof  of  the  custom,  prescrip- 
tion, or  liability  ratione  tenune,  or  of  the  road  being  in  tne  town- 
ship, &c.,  or  out  of  repair,  but  tiiey  may  even  shew  that  another  is 
bound  to  repair  the  highway  in  question,  ratione  tenure,  or  by 
reason  of  inclosure,  or  the  like.  See  R.  y.  Hatfield,  4  JB.  ^ 
Aid,  75. 

By  the  recent  Highway  Act,  5  &  6  W.  4,  c.  50,  s.  62,  a  high- 
way, which  any  body  politic  or  corporate,  or  any  individual 
ratiotie  tenures  or  otherwise,  is  bound  to  repair,  may,  with  the 
consent  of  the  inhabitants  of  the  parish  in  which  it  is  situate, 
in  vestiy  assembled,  be  made  a  pansh  highway  by  order  of  the 
justices  at  a  special  sessions  for  the  highways,  upon  the  ap- 
plication either  of  the  party  liable  to  repair,  or  of  the  surveyor  ; 
and  the  order  shall  fix  the  proportion  of  the  expenses  of  repauing 
the  highway,  to  be  paid  annually  by  the  party,  or  a  sum  certain 
in  satisfaction  of  all  future  claims. 

Presentments,  for  not  Repairing  Hightoays. 

Formerly,  any  justice  of  the  peace  might  present  a  highway, 
out  of  repair.  The  presentment  in  substance  was  the  same  as 
an  indictment,  was  engrossed  on  parchment,  and  handed  in 
open  sessions  by  the  justice  to  the  clerk  of  the  peace,  to  be  filed, 
&c.  And  the  parish,  &c.  thereby  charged  with  the  liability  to 
repair,  pleaded  to  it,  and  all  subsequent  proceedings  to  trial  and 
judgment  were  had  upon  it,  in  the  same  manner  precisely  as 
upon  an  indictment. 

But  now,  by  stat.  5  &  6  W.  4,  c.  50,  s.  99,  it  shall  no  longer 
be  lawful  *'  to  take  or  commence  any  legal  proceedings  by 
Presentment,  against  the  inhabitants  of  any  parish,  or  other 
person,  on  account  of  any  highway  or  turnpike  road  bdng  out 
of  repair." 


l5 
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26.  Imiietmmtfwr  Disobtffimg  mm  Or^wt  rfJ^utUa. 

Berkshire  to  wit :  Tbe  jorois  for  our  Lord  the  King  upon  their 
oath  present,  that  heretoiOTe  and  before  the  committing  of  the 
offence  hereinafter  mentioned,  to  wit,  on  the  fiist  day  of  August, 
in  the  seventh  year  of  the  reign  of  onr  Soverei^  Lord  WiUiam 
the  Fourth,  by  the  grace  of  God,  of  the  Umted  Kingdom  of 
Great  Britain  and  Ireland  King,  defender  of  the  foith,  at  the 

parish  of  in  the  county  of  Beriis  aforesaid,   at  a  petty 

sessions  then  and  there  holden,  J.  P.  and  L.  M.,  esquires,  two 
of  his  Majesty *s  justices  of  the  peace  for  the  said  coun^,  mad^ 
their  certain  order  in  writing  under  their  respective  hands  and 
seals,  fi  hereby,  after  reciting  that,  [&c.]  "  the  said  justices  did 
order,"  [^'c.  setHng  it  out  in  the  past  tense :]  as  by  the  said 
order,  reference  being  thereunto  had,  wiU  more  folly  and  at  large 
appear.   And  the  jurors  aforesaid,  upon  tbnr  oath  aforesaid,  do 
further  present,  that  the  said  order  afterwards  on  the  day  and 
year  aforesaid  was  duly  served  upon  the  said  A.  B.,  in  the  said 
order  mentioned,  and  the  said  A.  B.  was  then  and  there  required 
to  obey  the  said  order ;  but  that  the  said  A.  B.,  late  of  the  parish 
aforesaid  in  the  coun^  aforesaid,  labourer,  upon  being  so  served 
with  the  said  order  as  aforesaid,  did  not  [*'  here  imsert  ^t  part  of 
the  order  which  has  not  been  obeyed,'*]  as  by  the  said  order  he  was 
required,  but,  on  the  contrary  thereof,  he  the  said  A.  B.  then  and 
there  unlawfoUy  and  contemptuously  did  neglect  and  refuse  so 
to  do,  and  he  hath  not  dnce  complied  with  the  said  order  or  any 
part  thereof,  although  often  required  so  to  do :  in  contempt  of 
our  Lord  the  King  and  his  laws,  to  the  evil  example  of  all 
others  in  the  like  case  offending,  and  against  the  peace  of  our 
Lord  the  King,  his  crown  and  dignity.    See  R,  v«  Robi$uon, 
2  Burr.  799.    R.  v.  Bm/aH,  2  Burr.  832.    R.  v.  Byee,  1  Bott, 
324.  R.  V.  Smith,  Id.  403.   R,  ▼.  Kingston,  8  East,  41.    R.  t. 
Gash,  1  Stark.  JR.  441.  R,  ▼.  Fearnley,  1  T.  fi.  316. 
Misdemeanor :  fine,  or  tiiiprisofini«iit,  or  hath. 

Evidence. 

To  maintain  this  indictment,  the  prosecutor  must, 

1.  Produce  and  prove  the  order.  See  R.  ▼.  Tanner,  1  £sp. 
304.    And  he  must  prove, 

2.  That  the  order  was  personally  served  upon  the  defendant ; 
MS  R.  V.  Kingston,  8  East,  41.  K.  v.  Moorhouse,  Cald.  554 ; 
that  is  to  say,  that  a  true  copy  of  it  was  personally  served  upon 
him,  and  at  the  same  time  the  original  was  shewn  to  him. 

3.  That  all  things  were  done  which  were  necessary  to  give  the 
justices  jurisdiction.  Where  justices  made  an  order  agamst  the 
stewards  of  a  benefit  society,  at  the  instance  and  upon  the  com- 
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plaint  of  one  of  the  membere,  and  the  statute  upon  the  subject 
required  the  justices  to  hear  and  determine  such  complaints  ac- 
cording to  the  rules  of  the  society,  confirmed  by  the  justices  at 
sessions  :  upon  an  indictment  for  disobeying  the  order,  it  was 
holdeo  that  the  prosecutor  should  have  proved  that  the  rules 
were  confirmed  at  the  sessions,  for  if  not,  the  justices  had  no 
jurisdiction ;  and  that  it  was  not  sufficient  that  the  fact  of  their 
being  so  confirmed  was  recited  in  the  order.  R,  v.  GUkes  et  aL 
8  B.  ^  C.  439.  iee  R.  v.  Wade  et  al.  1  B.  ^  Adolph.  861 .  see  also 
R.  y.  White,  Cald,  183.  A.  y.  Mytton,  Cald.  536.  Where,  on 
an  indictment  for  not  obeying  an  order  of  justices  to  abate  a 
nuisance,  it  appeared  to  have  been  made  in  a  case  in  which  the 
justices  had  no  jurisdiction,  Abbott,  C  J.  directed  an  acquittal, 
although  the  defect  appeared  upon  the  record.  R.  v.  HoUis, 
2  Stark.  R.  536. 


27.  Indictment  for  not  Accepting  and  Serving  Office. 

Berkshire  to  wit :   The  jurors  for  our  Lord  the  King  upon 

their  oath  present,  that  A.  B.,  late  of  the  parish  of in  the 

eounty  of  Berks  aforesaid,  yeoman,  on  the day  of in 

the  sixth  year  of  the  reign  of  our  Sovereign  Lord  William  the 
Fourth,  by  the  grace  of  God  of  the  Unit^  Kingdom  of  Great 
Britain  and  Ireland  King,  defender  of  the  faith,  and  long  before, 
was  and  still  is  a  substantial  householder  in  the  said  parish, 
and  a  fit  and  proper  person  to  serve  the  office  of  an  overseer  of 
the  poor  of  and  for  the  said  parish ;  and  the  said  A.  B.,  being 

such  fit  and  proper  person  aforesaid,  on  the  said    day 

of in  the  year  aforesaid,  by  a  warrant  under  the  hands  and 

teals  of  J.  P.  and  L.  M.,  esquires,  two  of  his  majesty's  justices 
assigned  to  keep  the  peace  in  and  for  the  county  aforesaid,  (one 
of  them  being  ot  the  quorum,)  was  duly  and  lawfully  nominated 
and  appointed  one  of  the  overseers  of  the  poor  of  the  said  parish, 
for  one  year  then  next  ensuing,  [^* pursuing  the  terms  of  the  ap- 
pointment ;"]  whereof  the  said  A.  B.  afterwards,  to  wit,  on  the 
day  and  year  aforesaid,  there  had  due  notice  :  But  that  the  said 
A.  B.,  not  regarding  his  duty  in  that  behalf,  but  contriving  aud 
intending,  as  much  as  in  him  lay,  to  render  the  said  nomination 

and  appointment  of  no  effect,  on  the  said day  of in 

the  year  aforesaid,  and  from  thence  continually  afterwards  until 
the  day  of  the  taking  of  this  inquisition,  at  the  parish  aforesaid 
in  the  county  aforesaid,  unlawfully,  wilfully,  obstinately  and 
contemptuously  did  refuse,  and  still  doth  refuse  to  take  upon 
himself  and  execute  the  said  office  of  overseer  of  the  poor  of  the 

parish  of aforesaid  :  in  contempt  of  our  said  Lord  the  King 

aud  his  laws,  to  the  evil  example  of  all  others  in  the  like  case  of- 
fending, and  against  the  peace  of  onr  Lord  the  King,  his  crown 
and  dignity.    See  4  Went,  338. 

Misdenuanor :  fne,  or  imprisoHment,  or  both. 


2M  Rtfmng  to  Serve  Office. 

Hvidenee, 

To  maintain  this  indictment,  the  proneutor  mnst, 

K  Prove  that  the  defendant  is  a  housekeeper,  which  I  con- 

eeive  to  be  themeaninff  of  the  word  **  householcter"  in  the  statute. 

StelUv.  Poynder,  1  B.  ^  C.  178. 

2.  Produce  and  prove  the  appointment. 

d.  Prove  that  the  defendant  had  notice  of  it. 

4.  That  he  refused  or  neglected  to  execute  the  ofBoe. 

The  defendant,  under  the  plea  of  not  gnilty,  may  shew  that 
he  is  exempted  from  serving  the  office  -,  see  4  Bum,  D.  if  W» 
10 — 14 ;  or  that  the  appointment  is  void. 


28.  Indictment  for  a  Contpiraey. 

Berkshire  to  wit.  The  jurors  for  our  Lord  the  King  upon 
their  oath  present,  that  A.  B.  late  of  the  parish  of  ~—  in  the 
county  of  Berks  aforesaid,  esquire,  Sir  C.  D.  late  of  the  same 

f»lace,  knight,  £.  F.  late  of  the  same  place,  gentleman,  G.  H. 
ate  of  the  same  place,  gentleman,  being  evil  disposed  persons, 
and  wickedly  devising  and  intending  to  defraud  one  W.  X.,  on 
the  first  day  of  August,  in  the  seventh  year  of  the  reign  of  our 
Sovereign  Lord  Willism  the  Fourth,  by  the  grace  of  God,  of  the 
United  Kingdom  of  Great  Britain  and  Ireland  King,  defender  of 
the  faith,  at  the  parish  aforesaid  in  the  county  aforesaid,  did 
amongst  themselves  unlawfully  conspire,  combine,  confederate 
and  agree  together,  falsely  and  fraudulently  to  cheat  and  defraud 
the  said  W.  X.  of  a  certain  large  sum  of  money,  to  wit,  the  sum 

of  £ ,  under  the  false  and  fraudulent  pretence  that  the  said 

A.  B.,  in  consideration  of  such  sum  of  money,  would  secure  and 
had  the  means  of  securing  unto  the  said  W.  X.,  his  executors, 
administrators,  and  assigns,  a  certain  annuity,  to  wit,  an  annuity 
of  £— >  to  be  payable  during  the  natural  life  of  the  said 
A.  B. :  And  the  jurors  aforesaid  upon  their  oath  aforesaid  do 
further  present,  that  in  pureuance  of  and  according  to  the  said 
conspiracy,  combination,  confederacy  and  agreement  amongst 
themselves,  so  had  as  aforesaid,  the  said  Sir  C.  D.  afterwards, 
to  wit,  on  the  tenth  day  of  August,  in  the  year  aforesaid,  at  the 
parish  aforesaid,  [here  state  the  overt  acts  by  each  of  the  eon- 
tpirators,  or  by  two  or  more  of  tiiem  jointly,  or  by  one  of  ihem  "in 
the  presence  and  hearing  and  with  the  knowledge  and  consent" 
of  the  others  ;  commencing  the  statement  of  each  evert  act  tkiu : 
**  And  the  jurors  aforesaidfupon  their  oath  aforesaid  do  further 
present,  that  in  further  pursuance  of,"  ^e.  «t  mpra ;  and  com* 
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eluding  the  count  thus :]  "  to  the  great  dama^  of  the  said  W.  X.» 
and  against  the  peace  of  ouri  Lord  the  King,  his  crown  and 
dignity."  See  the  precedent,  4  Went,  8.  and  see  6  Went.  Index, 
titie  Conspireusy,  Add  a  general  count,  the  same  as  the  above,  hut 
omitting  the  overt  acts.  Also,  if  necessary,  other  counts,  mtk 
overt  acts,  varying  the  statement  of  the  conspiracy,  with  eorrnpond* 
vi^  genercH  counts  without  overt  acts,  way  be  added. 

As  to  the  general  counts,  above  recommended  :  in  strictness, 
it  is  not  necessary  to  insert  overt  acts  at  all,  in  an  indictment 
for  a  conspiracy ;  the  conspiring  to  effect  an  unlawfal  purpose, 
or  a  lawful  purpose  by  unlawful  means,  is  the  ofience  in  law,  and 
the  overt  acts  or  means  used  by  the  parties  to  effect  it,  are  merely 
matter  of  evidence  to  prove  the  charge,  and  not  the  crime  itself. 
See  R,  V.  Eecles,  1  Leach,  274.  Where  the  indictment  charged 
that  the  defendants  "  did  conspire  and  combine  together,  by 
divers  false  pretences  and  subtle  means  and  devices,  to  obtain 
and  acquire  to  themselves  of  and  from  P.  D.  and  G.  D.  divers 
large  sums  of  money  of  the  said  P.  D.  and  G.  D.,  and  cheat 
and  defraud  them  respectively  thereof,"  without  adding  any 
overt  acts :  the  Court  held  the  indictment  to  be  sufficient ;  it 
was  possible  to  conceive  that  the  parties  might  meet  together, 
and  determine  by  some  trick  or  device  to  cheat  and  defraud 
another,  without  at  that  time  fixing  or  settling  what  the  par- 
ticular means  or  devices  should  be.;  and  yet  such  a  meeting 
would  constitute  an  ofience.  R.  v.  Gill  ^  Henry,  2  JB.  ^  Aid. 
204.  Where  the  conspiracy  laid,  was  *'  to  cheat  and  defraud 
the  just  and  lawful  creditors"  of  one  of  the  defendants,  and 
there  were  no  overt  acts  laid.  Lord  Tenterden,  C.  J.  seemed  to 
think  the  charge  too  general,  as  the  indictment  did  not  state 
what  was  intended  to  be  done,  or  who  were  to  be  defrauded ; 
but  he  said  he  would  not  stop  the  trial  on  that  point ;  and  the 
defendants  were  afterwards  acquitted.  R.  v.  FawU  ^  ElUott, 
4  Car.  4  P.  592.  and  see  R,  v.  Biers  et  aU  1  Ad.  ^  £.  327. 
Where,  however,  the  indictment  charged  the  defendants  with 
conspiring  to  propagate  failse  reports  that  Bonaparte  was  killed, 
and  that  peace  would  soon  be  made  between  England  and 
France,  and  by  soch  reports  to  cause  a  rise  in  the  prices  of  the 
Government  funds  and  securities,  with  a  wicked  intention  to 
injure  "  all  the  subjects  of  the  King,"  who  should  on  that  day 
poTchase  such  funds  or  securities  :  it  was  objected  that  this  was 
oad  for  uncertainty,  in  not  stating  the  individuals  by  name  who 
were  intended  to  be  injured ;  but  the  Court  held  that  there  was 
nothing  in  the  objection.  Lord  Ellenborough,  C.  J.  saying,  that 
the  defendants,  at  the  time  of  the  conspiracy,  could  not,  except 
by  a  spirit  of  prophecy,  divine  who  would  be  purchasers  of  such 
stock  on  a  subsequent  .day.  R.  v.  De  Berenger  et  aL  3  3f.  ^ 
S.  67. 

The  conspiracy  laid,  must  be,  either  to  do  as  unlawful  act. 
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or  a  lawful  act  by  unlawful  means.  And  therefore,  where  an 
indictment,  after  stating  that  a  commission  of  bankrupt  had 
issued  against  Jones,  one  of  the  defendants,  charged  that  he 
and  the  others,  intending  to  cheat  the  creditors  of  Jones,  did 
conspire  to  conceal  and  embezzle  certain  of  his  personal  pro- 
perty: this  was  holden  to  be  insufficient;  for  if  he  had  not 
committed  an  act  of  bankruptcy,  or  were  not  a  trader,  or  there 
were  no  petitioning  creditor's  debt,  (and  the  indictment  stated 
nothing  upon  these  subjects,)  Jones  would  have  a  right  to  re- 
move the  goods,  and  no  indictment  for  a  conspiracy  could  in 
that  case  be  maintained  against  the  defendants.  K.  v.  Jones  et  al. 
4  B.  4  Adolph,  345.  So,  where  the  indictment  merely  charged 
a  conspiracy  to  cause  a  female  pauper,  who  was  chargeable  to 
a  particular  parish,  to  be  married  to  a  pauper  of  another  parish, 
the  Court  held  that  this  was  not  in  itself  unlawful ;  and  that  to 
render  the  conspiracy  indictable,  the  indictment  should  have 
charged  that  the  defendants  had  conspired  to  effect  that  purpose 
by  unlawful  means,  which  should  be  specified.  R.  v.  Seioard 
et  al.  1  Ad.  ^  £.  706.  But  where  the  conspiracy  laid  was,  by 
false  reports  of  the  death  of  Bonaparte,  to  raisef  the  price  of  the 
public  funds,  and  it  was  objected  that  as  there  was  nothing  un- 
lawful in  raising  the  price  of  the  public  funds,  conspiring  to  do 
it  could  not  be  an  indictable  ofience :  the  Court,  however,  held 
that  there  was  no  ground  for  the  objection  ;  a  public  mischief 
was  stated  as  the  object  of  the  conspimcy ;  the  purpose  to  be 
effected  was  mischievous,  it  struck  at  the  price  of  a  vendible 
commodity  in  the  market,  and  if  it  gave  it  a  fictitious  price  in 
the  market,  by  means  of  false  rumours,  it  was  a  fraud  levelled 
against  all  the  public  ;  a  conspiracy  to  effect  that  fraud,  was  an 
indictable  offence,  and  woula  have  been  complete,  even  if  it 
had  not  been  pursued  to  its  consequences,  or  the  parties  had  not 
been  able  to  carry  it  into  effect.  R.  v.  J).  Berenger  et  al.  3  AT. 
^  iS.  67.  An  indictment,  however,  will  not  lie  for  a  conspiracy 
to  commit  a  inere  civil  trespass,  as  snaring  hares  in  a  preserve, 
although  alleged  to  be  done  in  the  night,  by  persons  armed  with 
offensive  weapons  for  the  purpose  of  resisting  any  persons  op- 
posing them.  R.  v.  Turner,  13  East,  228.  So,  where  two 
persons  were  indicted  for  conspiring  to  sell  the  prosecutor  an  un- 
sound horse,  Lord  Ellenborough,  C.J.  held,  that  it  was  not 
the  subject  of  an  indictment,  but  merely  of  an  action  on  the 
warranty.  R.  v.  Pywell  et  al.  1  Stark.  402.  So,  where  an  in- 
dictment charged  a  conspiracy  to  deprive  a  man  of  the  office  of 
secretary  to  an  illegal  unincorporated  company.  Lord  Ellen- 
borough,  C.  J.  held,  that  it  wouid  not  lie ;  so  far  from  having- 
any  interest  in  the  office,  the  prosecutor  himself  was  guilty  of 
a  crime  by  executing  the  duties  of  it.  R,  v.  Stratum  et  al. 
1  Camp,  549.  n. 
,  The  venue  may  be  laid  in  any  county,  in.  which  a  distinct 
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overt  act  of  the  conspiracy  was  committed.    B.  y.  BrUae  5f 
Scott,  4  East,  164,  170. 

Misdemeanor :  fine,  or  imprisonment,  or  both.  Formerly  what 
VMS  termed  the  villainous  judgment  imm  passed  upon  defendants  for 
conspiracy,  whereby  they  could  no  longer  serve  upon  a  jury,  or  be 
credited  as  witnesses,  1  Hawk.  c.  72,  s.  9.  But  this  has  long 
ceased  to  be  the  practice,  there  being  no  instance  of  the  viUainout 
judgment  since  the  reign  of  Edward  3.  4  Bl.  Com,  136,  137. 
Afui  it  may  well  be  dotd)ted  whether  tt  cotdd  be  given  for  any  other 
conspiracy,  than  that  alone  for  which  the  <M  writ  of  conspiracy 
would  lie,  and  which  is  the  only  one  noticed  in  the  old  text  books, 
namely,  a  conspiracy  falsely  to  indict  a  man  for  an  offence,  of 
which  he  was  afterwards  acquitted.    See  ante,  p.  149. 

Evidence* 

To  maintain  this  indictment,  the  prosecutor  must  prove : 
1.  Any  facts  necessarily  stated  in  the  indictment,  by  way  of 
inducement.    And  if  the  matter  thus  stated  cannot  be  rejected 
as  surplusage,  a  failure  in  the  proof  of  i1  will  be  as  fatal  as  in 
proof  of  the  conspiracy  itself.    Where  an  indictment  for  a  con- 
spiracy stated  that  an  indictment  had  been  preferred  at  the 
Quarter  Sessions  and  found  by  the  grand  jury ;  and  in  order  to 
prove  this  allegation,  the  indictment  itsdf  was  produced,  to- 
gether with  the  minute  book  of  the  sessions,  and  these  were  re- 
ceived as  sufficient  evidence  by  the  judge  at  the  trial :  but  the 
Court  afterwards  granted  a  new  trial,  holding  that  the  indict« 
ment  and  book  were  not  evidence ;  in  order  to  prove  the  allega- 
tion, the  record  should  have  been  made  up,  and  an  examined 
copy  produced  and  proved.    B.  v.  Smith  et  al,  8  B.  ^  C.  341. 
So,  where  it  was  stated  as  inducement  In  such  an  indictment, 
that  a  certain  statute  was  passed  in  the  2d  and  3d  years  of  the 
reign  of  his  present  Majesty,  and  the  defendant  was  convicted  : 
the  Court,  upon  motion,  arrested  the  judgment  for  this  error, 
for  an  Act  of  Parliament  cannot  be  said  to  be  passed  in  two 
years,  but  must  be  pleaded  of  that  year  in  which  it  was  actually 
passed.    B.  v.  Biers  et  al,  1  Ad,  &;  £.  327.    In  the  present 
indictment  there  is  no  inducement  stated ;  but  the  above  ob- 
servations are  made  with  reference  to  cases  of  this  description 
generally. 

2.  The  conspiracy.  A  conspiracy  is  proved,  either  expressly, 
or  by  the  proof  of  facts  from  which  the  jury  may  infer  it.  It 
is  seldom  proved  expressly ;  nor  can  a  case  easily  be  imagined 
in  which  that  is  likely  to  occur,  unless  where  one  of  the  persons 
implicated  in  the  conspiracy,  consents  to  be  examined  as  a 
witness  for  the  prosecution.  In  nearly  all  cases,  therefore,  the 
conspiracy  is  proved,  by  what  is  usually  termed  circumstantial 
evidence,  namely,  by  the  proof  of  facts  from  which  the  jury 
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may  foirly  imply  it.  It  ii  usual  to  begin  by  sbewing  that  the 
defendants  all  know  each  other,  and  that  a  certain  degree  of 
intimacy  exists  between  them,  so  as  to  shew  that  their  conspiring 
together  is  not  improbable ;  and  if  to  this  can  be  added  evidence 
of  any  consultations  or  private  meetings  between  them,  there  is 
then  a  strong  foundation  for  the  evidence  to  be  subsequently 

S'ven,  namely,  of  the  overt  acts  of  each  of  the  defendants,  in 
rtherance  of  the  common  design.  But  although  the  proof 
above  mentioned  is  desirable,  because  it  satisfies  the  jury  as  you 
proceed,  and  they  are  better  able  to  apply  the  evidence  of  the 
overt  acts  when  it  is  afterwards  given :  yet,  it  is  not  essentially 
necessary,  as  the  jury  may  imply  the  conspiracy  of  all,  from 
the  overt  acts  of  each.  In  R.y,  Britae  S^Seottt  (4  East,  171,) 
Grose,  J.  said,  "  conspiracy  is  a  matter  of  inference,  deduced 
from  certain  criminal  acts  of  the  parties  accused,  done  in  pursu- 
ance of  an  apparent  criminal  purpose  in  common  between  them, 
and  which  hardly  ever  are  confined  to  one  place."  Evidence  must 
then  be  given  of  such  acts  of  the  defendants  respectively,  from 
Which  the  jury  may  fairly  and  reasonably  imply  that  they  all  have 
been  acting  with  one  common  design,  and  that  they  designed 
to  efiect  that  which  is  stated  in  the  indictment  to  be  the  object 
of  the  conspiracy.  If  the  prosecutor  fail  in  proving  this,  as 
against  any  of  the  defendants,  that  defendant  must  be  acquitted. 
See  JR.  V.  Pollman  et  al.  2  Camp.  231,  229.  But  where  the 
indictment  charged  a  conspiracy  falsely  to  indict  a  man,  with 
intent  to  extort  money  from  him,  and  the  jury  found  that  the 
defendants  conspired  to  indict  him  with  that  intent,  but  not 
falsely :  the  Court  held  that  the  wurd '  falsely'  might  be  rejected 
as  surplusage,  as  it  was  equally  an  offence  to  conspire  to  indict 
a  man  with  intent  to  extort  money  from  him,  whether  the  charge 
were  true  or  false ;  and  in  criminal  cases,  it  is  sufficient  for  tiie 
prosecutor  to  prove  so  much  of  the  charge,  as  constitutes  an 
O0ence  punishable  by  law.  JR.  v.  Hollingberry,  4  B.  ^  C.  329. 
General  evidence  of  the  conspiracy  chare^ed,  may  be  received 
in  the  first  instance,  although  it  cannot  aflect  a  defendant  until 
afterwards  brought  home  to  him,  or  to  an  agent  employed  by 
him.  The  Qaem't  Cote,  2  Brod.  ^  B.  302.  R.  v.  Hammond 
6i  WM,2Esp.l\9.S.P. 

3.  The  overt  acts,  or  so  many  of  them  as  may  be  necessary  to 
prove  the  conspiracy  against  all  the  defendants :  This  subject 
has  been  above  already  alluded  to.  Every  overt  act,  to  be  evi- 
dence, roust  have  a  tendency  at  least  to  prove,  either  the  general 
nature  of  the  conspiracy,  or  that  one  or  more  of  the  defendants 
were  operating  towards  effecting  that,  which  is  charged  in  the 
indictment  to  have  been  the  object  of  the  conspiracy.  Where 
the  defendants  were  charged  with  a  conspiracy  to  cause  them- 
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selfes  to  be  esteemed  persons  of  property  and  opulent,  for  the 
purpose  of  defrauding  one  A.  B.  and  other  tradesmen  ;  and  after 
evioence  was  given  of  their  having  faired  a  house  in  a  fashionable 
street,  and  representing  themselves  to  one  tradesman,  whom 
they  had  employed  to  furnish  it,  as  persons  of  large  fortune,  it 
was  proposed  to  prove  that  they  had  made  similar  representations 
to  another  tradesman,  which  was  objected  to:  but  Lord  Ellen- 
borough,  C.J.  held  that  there  was  no  ground  for  the  objection  ; 
he  said  that  this  "being  an  indictment  for  a  conspiracy  to  cany 
oil  the  business  of  common  cheats,  cumulative  instances  were 
necessary  to  prove  the  offence.  R,  v.  Roberts  et  al,  1  Camp, 
399.  In  R.  v.  Hunt  and  others,  (4  B.  S^  Aid.  566.)  which  was 
a  prosecution  for  a  conspiracy  to  cause  great  numbers  of  people 
to  meet  at  a  certain  place  m  Manchester,  for  the  purpose  of 
disturbing  the  public  peace,  and  of  exciting  the  King  s  subjects 
to  discontent,  hatred  of  the  Government,  &c.  the  prosecutor  at 
the  trial  gave  in  evidence  certain  resolutions  passed  at  a  roeetine 
previously  holden  in  Smithfield,  London,  for  the  same  avowed 
purpose  as  the  meeting  at  Manchester,  namely.  Parliamentary 
Reform,  at  which  Hunt  presided  as  chairman ;  and  this  being 
objected  to,  on  a  motion  for  a  new  trial,  on  the  ground  that 
there  was  no  evidence  to  shew  that  it  was  intended  to  prqpose 
the  same  resolutions  at  the  Manchester  meeting,  the  Court  held 
that,  as  against  Hunt,  who,  though  a  stranger,  was  invited  to 
act,  and  acted  as  chairman  also  at  the  Manchester  meeting,  the 
evidence  was  properly  received,  as  shewing  his  sentiments  and 
views  with  respect  to  Parliamentary  Reform,  and  to  the  assembling 
of  multitudes  of  persons  to  hear  speeches  and  resolutions  under 
that  pretext.  It  was  also  provea  at  the  same  trial,  that  large 
bodies  of  persons,  who  attended  the  meeting  at  Manchester, 
came  from  a  distance,  organized,  and  with  a  regularity  of  step 
and  movement  resembling  that  of  a  military  march,  and  that 
one  of  these  bodies  came  from  a  place  called  **  White  Moss," 
and  evidence  was  given  that  a  number  of  persons  were  previously 
seen  at  White  Moss  before  the  day  break,  practising  the  marching 
step,  and  that  upon  seeing  the  witnesses,  they  ill-treated  them, 
called  them  spies,  and  extorted  from  one  of  them  an  oath  never 
to  be  a  King's  man,  or  to  name  the  name  of  a  king;  and 
it  was  also  proved  that  some  of  the  parties,  in  coming  into 
Manchester  on  the  day  of  the  meeting  in  military  order,  as  above 
mentioned,  on  passing  the  house  of  a  witness  who  had  been  so 
ill-treated,  expressed  their  disapprobation  of  him  by  hissing : 
this  evidence  as  to  what  occurred  at  White  Moss  being  objected 
to,  the  Court  held  that  what  took  place  at  White  Moss,  coupled 
with  the  conduct  of  those  marching  to  the  meeting,  in  hissing 
as  they  passed  the  witness's  house,  was  unquestionably  com- 
petent evidence  as  to  the  general  character  and  intention  of  the 
meeting,  and  was  therefore  properly  received.    Id,    Upon  a 
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trial  of  Bone  joarneymen  hatters  for  a  conspiracy  to  cause 
aoother  jouroeyman  to  be  dismissed  fiom  his  employment,  for 
not  paying  a  fine  of  a  guinea  which  they  had  imposed  upon  him, 
it  was  proved  that  the  defendants  and  other  journeymen  hatters 
met  at  his  master's  manufactory,  in  a  garret,  and  the  prosecutor 
being  sent  for,  and  appearing  before  them,  they  told  him  he 
must  pay  a  guinea ;  it  was  then  proposed  to  ask  him  whether  he 
heard  any  person  at  the  meeting  say  any  thing  about  the  appoint- 
ment of  delegates;  this  was  objected  to,  on  the  ground  that  the 
declarations  of  others  could  not  be  evidence  against  the  de- 
fendants, who  could  be  affected  only  by  their  own  declarations ; 
to  which  it  was  answered,  that  in  conspiracy,  wherever  you  lay 
a  sufficient  foundation  by  evidence  of  several  having  met  for  the 
purposes  of  the  conspiracy,  the  declarations  of  any  of  the  parties, 
maae  at  any  time  or  place,  relating  to  the  obiect  of  the  con- 
spiracy, was  evidence  as  against  all :  of  this  opinion  was 
Hotham,  B.  who  tried  the  case,  and  the  defendants  were  con- 
victed. R»  V.  Salter  et  al.  5  Esp.  125.  Perhaps  the  safer 
general  rule  to  lay  down  upon  the  subject,  would  be  this : 
wherever  the  writings  or  words  of  any  one  of  the  parties  charged 
with  or  implicated  in  a  conspiracy,  can  be  considered  in  the 
nature  of  an  act  done  in  furtherance  of  the  common  design,  it  is 
admissible  in  evidence,  not  only  as  against  the  party  himself, 
but  as  proof  of  an  act,  from  which  (inter  alia)  the  jury  may 
infer  the  conspiracy  itself;  wherever  the  writings  or  words  of 
such  a  party  amount  to  an  admission  merely  of  his  own  guilt, 
and  cannot  be  deemed  an  act  done  in  furtherance  of  the  common 
design,  in  that  case  they  can  be  received  in  evidence  merely  as 
against  the  party,  and  not  as  evidence  of  the  conspiracy,  and  in 
strictness  ought  not  to  be  offered  in  evidence  until  after  the  con- 
spiracy has  been  proved  aliunde;  but  wherever  the  writings  or 
words  of  such  party,  not  being  in  the  nature  of  an  act  done  in 
furtherance  of  the  common  design,  merely  tend  to  implicate 
others,  and  not  to  accuse  himself,  they  ought  not  to  be  received 
in  evidence  for  any  purpose. 

If  a  written  instrument  form  any  part  of  the  offence,  no  ob- 
jection can  be  made  to  its  being  given  in  evidence,   on  the 
round  of  its  not  being  stamped.    B.  v.  Fowle  Sf  Elliott,  4  Car, 
P.  592. 

Witnesses.']  A  wife  cannot  be  a  witness  for  any  other  parties 
indicted  with  her  husband  for  a  conspiracy,  even  although 
called,  not  to  disprove  the  conspiracy,  but  to  prove  merely  that 
the  others  took  no  part  in  the  transaction  in  question  ;  for  her 
husband  may  possibly  be  benefitted  by  it.  R,  v.  Locker  et  al. 
5  Esp,  107.  and  see  R,  v.  Frederick  3f  Tracy,  2  Str,  1095. 
Nor  can  a  defendant  who  has  pleaded  guilty,  be  called  as  a 
witness  for  those  who  are  tried.    See  R,  v.  Lajfone  et  al,  5  Esp, 
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154.  On  the  other  hand,  where  three  were  indicted  for  con- 
spiracy, and  defended  separately ;  and  after  two  of  them  bad 
addressed  the  jury  and  closed  their  cases,  the  third  addressed 
the  jniy,  throwing  the  whole  guilt  upon  the  other  two  defend- 
ants, and  then  c^led  a  witness  whom  he  examined  as  to  a 
conversation  between  himself  and  one  of  the  other  defendants ; 
the  counsel  for  the  prosecution  then  began  to  cross-examine  the 
witness  as  to  other  conversations  which  had  also  taken  place  be- 
tween the  third  defendant  and  the  other,  which  was  objected  toon 
the  part  of  the  other  defendant,  on  the  ground  that  such  a  cross- 
examination  might  establish  quite  a  new  case  against  him :  bat, 
Abbott,  C.J.  said,,  that  as  the  third  defendant  had  called  the 
witness,  and  examined  him  as  to  one  conversation,  the  counsel 
for  the  prosecution  could  not  be  prevented  from  cross-examining 
him  as  to  other  conversatbns  between  the  same  parties ;  hut  it 
might  be  a  matter  for  future  consideration,  whether  the  other 
defendant,  after  such  evidence,  might  not  have  a  right  to 
address  the  jury  upon  iL     JS.  v.  Kroehl  et  al.  2  Stark,  343. 

Vetdict,  ^c.]  After  the  whole  of  the  evidence  is  given,  the 
jury  have  to  decide  upon  three  questions,  namely,  1st.  whether 
from  the  whole  of  the  evidence,  (if  there  be  no  express  proof  of 
the  conspiracy)  they  can  fairly  infer  that  there  was  a  conspiracy ; 
2d.  whether  that  conspiracy  was  to  effect  the  particular  object 
stilted  in  the  indictment ;  and  3d.  whether  ^11  tne  defendants  or 
which  of  them  were  concerned  in  it.  If  they  acquit  all  but  one,  they 
must  acquit  that  one  also,  however  criminal  they  may  think  him, 
unless  the  indictment  charee  him  vrith  having  conspired  with 
other  persons  who  are  not  tried;  for  one  person  alone  cannot  be 
guilty  of  a  conspiracy.  1  Hawk,  e.  72,  t.  8.  And  for  the  same 
reason,  a  husband  and  wife  cannot  alone  be  indicted  for  a  con- 
spiracy, for  they  are  but  one  person  in  law.  Id.  But  where 
two  conspire,  and  one  dies,  the  other  may  be  indicted  and  tried 
for  the  conspiracy.    R.  v.  £.  NiehoUs,  2  Str.  1227. 

Where  four  were  indicted  for  a  conspiracy,  and  two  pleaded 
not  guilty,  one  pleaded  in  abatement,  to  which  plea  there  was 
.  a  demurrer,  and  the  fourth  did  not  appear ;  the  record  as  to  the 
two  who  pleaded  not  guilty  was  taken  down  for  trial,  and  one 
was  acquitted,  and  the  other  found  guilty  of  having,  conspired 
with  the  party  who  pleaded  in  abatement;  the  demunterwas 
then  argued,  and  judgment  of  respondeat  ouster  given,  and  that 
defendant  then  pleaded  not  guilty ;  the  defendant  who  was  found 
guilty  was  next  brought  up  for  judgment,  and  upon  his  part  it 
was  objected  that  no  judgment  ought  to  be  passed  upon  him, 
.  until  after  the  trial  of  him  who  had  before  pleaded  in  abatement, 
for  if  the  latter  should  be  acquitted,  it  would  be  a  virtual  ac- 

auittal  of  the  other,  and  the  judgment  would  be  erroneous :  but 
iie  Court  said  that  they  would  not  be  justified  in  deferring  a 


286  Jury. 

jadgment,  fullv  warranted  bj  the  verdict  already  given,  meiefy 
from  the  possibility  of  the  acquittal  of  the  other  party.  K.  v. 
J.  5.  5.  Cook$,  5  B.  4  C.  638. 


SscnoN  6.— ProcMcftn^t  onii  PracKct  «^  tft«  Court  of  QjaarUr 

Seuioni,  at  a  Criminal  Court* 

1.  The  Grand  and  Petty  jwritu 

QuaJlificaition^  Every  man,  between  the  ages  of  21  and  60, 
residing  in  any  county  in  England,  who  shall  have  in  his  own 
name  or  in  trust  for  him,  within  the  same  county,  lOi.  by  the 
year  above  reprises  in  lands  or  tenements,  whether  of  freehold, 
copyhold  or  customary  tenure,  or  of  ancient  demesne,  or  in  rents 
issuing  out  of  any  such  lands  or  tenements,  or  in  such  lands, 
tenements  and  rents,  taken  together,  in  fee-simple,  fee-tail,  or 
for  the  life  of  himself  or  some  other  person ; — or  who  shall  have 
within  the  same  county  20^  above  reprizes  in  lands  or  tene- 
ments, held  by  lease  for  an  absolute  term  of  21  years  or  more, 
or  for  any  term  of  years  determinable  on  any  life  or  lives ; — or 
who  being  a  householder  shall  be  rated  or  assessed  to  the  poor 
rate,  in  Middlesex,  on  a  value  not  less  than  30/.,  or  in  any 
other  county  on  a  value  not  less  than  20L  ; — or  who  shall  occdiry 
ft  house  containing  not  less  than  15  windows :— shall  be  quali- 
fied and  liable  to  serve  on  grand  juries  in  Courts  of  Sessions  of 
the  Peace,  and  on  petty  juries  for  the  trial  of  all  issues  joined 
in  such  Courts  of  Sessions  of  the  Peace,  and  triable  in  the  county, 
riding,  or  division  in  which  every  man  so  qualified  respectively 
shall  reside.  6  G.  4,  c.  50, 1. 1.  In  Wales,  the  qualification 
is  three-fifths  of  the  qualifications  above  mentioned.    Id, 

In  all  corporations  within  the  late  Municipal  Corporation 
Act,  to  which  a  separate  Quarter  Sessions  is  or  shall  be  granted, 
every  burgess  is  qualifi^  and  liable  to  serve  on  grand  juries  in 
such  borough,  and  also  upon  juries  for  the  trial  of  all  issues 
joined  in  any  Court  of  Quarter  Sessions  of  the  Peace,  triable 
within  the  bwough  of  which  such  person  shall  be  a  burgess, 
6ar6H^.4,  c.76.».  121. 

If  persons  serve  on  a  jury,  who  are  not  qualified,  it  is  only 
matter  of  challenge,  and  must  be  objected  to,  if  at  all,  by  way 
•f  challenge.    Smb.    StelLw.  Sutton  et  al,  8  B.  8^  C.  417. 

EMmpttoiu.]  Peers  are  exempt  from  serving  on  juries ;  so 
are  the  Judges  of  the  Courts  of  Record  at  Westminster ;  Clergy- 
men in  holy  orders ;  Priests  of  the  Roman  Catholic  faith,  who 
have  taken  and  subscribed  the  oaths  and  declarations  required 
by  law ;   persons  who  teach  or  preach  in  a  congregation  of  Pre- 
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lestaDt  Dissenters,  whose  place  of  meetiog  is  legistered,  aod 
who  follow  no  secular  occupation,  except  that  of  schoolmaster, 
producing  a  certificate  of  some  justice  of  the  peace  of  their  having 
taken  the  oaths  and  subscribed  the  declaration  required  by  law ; 
Serjeants  and  Barristers  at  Law  actually  practising ;  Members 
of  the  Society  of  Doctors  of  Law,  and  Advocates  of  the  Civil 
Law  actually  practising;  Attornies,  Solicitors,  and  Proctors, 
actually  practising,  and  having  duly  taken  out  their  annual  cer- 
tificates ;  0£Scers  of  the  Courts  of  Law  and  £quity,  and  of  the 
Ecclesiastical  and  Admiralty  Courts ;  Coroners,  Gaolers,  and 
Keepers  of  Houses  of  Correction ;  Members  and  Licentiates  of 
the  Royal  College  of  Physicians  in  London,  actually  practising; 
Surgeons,  being  Members  of  the  Royal  College  of  Surgeons, 
in  London,  Dublin,  or  Edinburgh,  and  actually  practising; 
Apothecaries,  certificated  by  the  Apothecaries'  Company,  and 
actually  practising ;  Officers  of  the  Navy  or  Army  on  full  pay ; 
Pilots  licensed  by  the  Trinity  House  of  Deptford,  Hull,  or 
Newcastle-upon-Tyne,  and  Masters  in  the  Buoy  or  Light 
Service  of  the^ie  Corporations,  and  Pilots  licensed  by  the  Lord 
Warden  of  the  Cinque  Ports,  or  by  statute  or  charter  in  any 
other  port ;  Household  Servants  of  His  Majesty ;  Officers  of 
Customs  or  Excise ;  Sheriff's  Officers,  High  Constables,  and 
Parish  Clerks.  6  G.  4,  c.  50,  t.  2.  and  see  5  S^  6  W.  4,  c.  76, 
1.121.  The  inhabitants  of  the  City  and  Liberty  of  Westminster, 
also,  are  exempt  from  serving  on  juries  at  the  Sessions  of  the 
Peace  for  the  County  of  Middlesex.    6  G.  4,  c.  56,  s.  49. 

Aliens  are  not  qualified  to  be  jurors,  except  upon  juries  irfe 
snedietate  lingtuE  ;  6  G.  4,  c.  50,  s.  3 ;  but  this  is  mere  matter 
of  challenge.  12.  v.  Sutton  et  aL  8  B.  ^  C.  417.  Also,  persons 
attainted  of  treason  or  felony,  or  convicted  of  any  crime  which 
is  infamous,  unless  they  have  obtained  a  free  pardon,  or  nersons 
under  outlawry  or  excommunication,  shall  not  be  qualified  to 
serve  on  juries,    6  G.  4,  c.  50,  c.  3. 

No  Justice  of  Peace  shall  be  summoned  or  impanelled  as  a 
juror,  to  serve  at  the  sessions  of  the  peace  for  the  jurisdiction 
of  which  he  is  a  justice.    6  G.  4,  c.  50,  s.  48. 

Besides  the  exemptions  above  mentioned,  every  Member  of  the 
Council  of  any  Borough,  every  Justice  assigned  to  keep  the 
peace  therein,  and  the  Treasurer  and  Town-clerk  thereof,  shall 
DC  exempt  and  disqualified  from  serving  on  any  jury  within  the 
borough,  and  shall  be  exempt  from  serving  on  any  other  jury 
within  the  county  in  which  such  borough  is  situate ;  and  aU 
burgesses  of  a  borough,  for  which- a  separate  Court  of  Quarter 
Sessions  shall  be  holden,  shall  be  exempt  from  serving  on  juries 
for  the  trial  of  issues  at  the  Sessions  of  the  county.  5  4  6  rF.  4, 
c.  76,  s.  22. 

Formerly  Quakers  and  Moravians  could  not  serve  on  juries, 
for  they  could  not  be  sworn ;  <ee  A.  v.  Channmu,  Ay.  Sf  M.  374  ; 
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but  as  they  nay  now  make  an  affiimation  instead  of  an  oath,  in 
all  cases,  (m«  ante,  p.  145,)  they  may  be  jurors  in  both  civil 
and  criminal  cases.  So  may  members  of  the  sect  called  Separat- 
ists.   Id*    Sm  the  form  rf  affirmation,  ante,  p.  145. 

Jury  de  MedietaU  Lingtttt.^  On  the  prayer  of  every  alien, 
indicted  or  impeached  of  any  felony  or  misdemeanor,  the  sheriff 
or  other  proper  minister  shall,  by  command  of  the  Court,  return 
for  one-halt  of  the  jury*  a  competent  number  of  aliens,  if  so 
many  be  in  the  town  or  place  where  the  trial  is  had,  and  if  not, 
then  so  many  aliens  as  shall  be  found  in  the  same  town  or  place, 
if  any  ;  and  no  such  alien  jurors  shall  be  challenged  for  want  of 
freehold  or  other  qualification,  although  they  may  for  any  other 
cause.    6  G.  4,  c«  50,  f.  47. 

How  returmdf  summoned,  Sfe.  in  Counties,^  In  the  first  week 
in  July  in  every  year,  the  clerk  of  the  peace  in  every  county 
shall  issue  his  warrant  to  the  high  coostables,  commandmg  them 
to  issue  their  precepts  to  the  churchwardens  and  overseers  of  the 
poor  of  the  several  parishes,  and  to  the  overseers  of  the  poor  of 
the  several  townships,  within  their  respective  constablewicks, 
requiring  them  to  return  a  list  of  all  men  residing  within  their 
parishes,  &c.  qualified  and  liable  to  serve  on  jurors.  6  G.  4, 
(T.  50,  f.  4.  The  high  constables  make  out  their  precepts  ac- 
cordingly ;  Id.  s.  6 ;  and  the  churchwardens  and  overseers 
make  out  the  lists.  Id.  t.  8;  and  fix  a  copy  on  the  church 
door  on  the  three  first  Sundays  in  September ;  Id.  s.  9 ;  and  at 
a  special  petty  sessions  to  be  holden  in  the  last  week  in  Septem- 
ber, these  Ibts  shall  be  produced,  and  the  justices  may  then 
strike  out  the  names  of  any  persons  not  qualified,  or  not  able  to 
serve  by  reason  of  any  infirmity,  or  insert  those  omitted ;  and 
the  lists  so  revised  shall  then  be  delivered  to  the  high  constable, 
who  shall  deliver  them  to  the  Court  of  Quarter  Sessions  at  the 
next  Sessions.  Id.  s.  10.  The  lists  are  then  copied  into  "  The 
Jurors'  Book"  by  the  clerk  of  the  peace,  and  the  book  delivered 
by  him  to  the  sheriff,  to  be  used  from  the  1st  of  January  for  one 
year.  Id.  i.  12.  The  form  of  the  Warrant,  Precept,  and  Lists, 
are  given  in  a  Schedule  to  the  Act ;  and  see  2  Bum,  D.  6f  W. 
1151,  1152. 

Before  each  sessions,  a  precept  issues  to  the  sheiiff,  requiring 
him  to  return  a  competent  number  of  jurors ;  6  G.  4,  c.  50, 
s.  13;  and  the  sheriff  shall  theretipon  return  the  names  of  men 
contained  in  the  Jurors*  book,  and  no  others.  Id.  s.  14.  The 
precept  directs  him  to  return  24,  but  he  usually  returns  48. 
2  HaL  263.  The  jurors  shall  be  summoned  ten  aays  at  least 
before  the  day  on  which  they  are  required  to  attend.  6  G.  4, 
a.  50,  s.  25.  As  to  the  summoning  of  them  within  a  liberty  or 
firanchise,  see  R.  v.  John  Jaram,  4B,8jC.  692« 
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By  6  G.  4,  c.  50,  s.  20,  however,  it  is  provided,  that  the  Courts 
of  Sessions  of  the  Peace,  &c.  shall  have  and  exercise  the  same 
power  and  authority,  as  they  have  heretofore  had  and  exercised, 
in  issuing  any  writ  or  precept,  or  in  making  any  award  or  order 
orally  or  otherwise,  for  the  return  of  a  jury  for  the  trial  of  any 
issue  before  such  Courts,  or  for  amending  or  enlarging  the  panel 
of  jurors;  and  the  return  thereto  shall  be  made  in  the  manner 
heretofore  used,  except  that  the  jurors  shall  be  returned  from 
the  body  of  the  county,  and  not  from  any  particular  hundred, 
&c.  and  that  they  shall  be  qualified  according  to  this  Act. 
This  seems  to  recognize  the  right  of  a  Court  of  Quarter  Sessions, 
to  order  the  sheriff  to  return  a  jury  immediately,  as  well  in 
misdemeanors  as  felonies,  which  seems  formerly  to  have  been 
doubted.     See  2  Hawk,  c.  4,  s.  1,  4.  2  Hale,  261,  262. 

The  clerk  of  the  peace  shall  make  out  a  list  of  the  grand  and 
petty  jurors  who  attend,  and  transmit  the  same  to  the  under- 
sherifi^  who  shall  thereupon  register  the  names  in  the  Jurors' 
book ;  and  the  clerk  of  the  peace  shall  give  each  juror,  upon 
application,  a  certificate  of  his  attendance.  6  G.  4,  c.  50,  <.41. 
And  no  man  shall  be  summoned  to  serve  upon  grand  or  pet^ 
juries  at  sessions,  who  shall  have  served  as  a  juror  at  such 
sessions,  within  one  year  in  Wales,  or  in  the  counties  of  Here- 
ford, Cambridge,  Huntingdon,  or  Rutland,  or  within  two  years 
in  any  other  county,  and  has  such  certificate  as  aforesaid. 
Id.  s.  42. 

Hie  like  in  Boroughs.']  In  boroughs  within  the  late  Muni- 
cipal Corporation  Act,  5  &  6  W.  4,  c.  76,  to  whom  separate 
quarter  sessions  have  been  or  shall  be  given,  seven  days  at  the 
least  before  the  holding  of  every  quarter  sessions,  the  clerk  of  the 
peace  shall  cause  to  be  summoned  a  sufficient  number  of  per- 
sons, being  qualified  and  liable  as  before  mentioned,  (ante,  p» 
236,)  to  serve  as  grand  jurors  at  every  such  sessions ;  and  shall 
also  cause  to  be  summoned  not  less  than  36  nor  more  than  60 
persons  so  qualified  and  liable  to  serve  as  jurors  at  every  such 
sessions.  5  ^  6  TT.  4,  c.  76,  s.  121.  The  clerk  of  the  peace 
shall  make  out  a  list  of  the  grand  jurors,  and  a  panel  of  the 
petty  jurors,  containing  their  names,  places  of  abode,  and  de- 
sciiptions.     Id, 

Grand  Jury  called^  sworn,  and  charged.]  The  clerk  of  the 
peace  calls  over  the  names  of  the  grand  jurors.  This  is  the  first 
business  done  at  the  sitting  of  the  Court  of  Quarter  Sessions  as 
a  criminal  Court,  after  the  opening  of  the  Court  by  proclamation, 
as  mentioned,  ante,  p.  23,  and  after  the  names  of  the  constables, 
ike.  have  been  called  over.  As  each  juror  answers,  he  goes 
into  the  grand  jiuy  box.  The  number  must  be  at  least  twelve, 
see  2  Hal.  161,  and  must  not  exceed  twenty-three.    2  Burr. 
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1088.  They  are  sworn  in  this  form  ;  and  first  the  Foreman, 
thus :  *'  You,  ai  foreman  of  this  inqiLea,  ihaU  diligently  inquire 
and  true  presentment  maherf  all  such  matters  and  things  as  shall 
be  given  you  in  charge.  The  King's  counsel,  your  fellows'  and 
your  own  you  shall  keep  secret.  You  shall  present  no  man  for 
envy,  hatred  or  malice  ;  neither  shaU  you  leave  any  man  unpr^ 
sentedfor  fear,  favour,  or  affection,  or  hope  of  reward  ;  but  you 
shaU  present  all  things  truly,  at  they  came  to  your  knowledge,  aC' 
cording  to  the  best  of  your  understanding :  So  help  you  God" 
The  remaining  jurors  are  then  sworn  thus  :  *'  The  same  oath 
which  your  foreman  has  taken  upon  his  part,  you  ami  every 

you  shall  well  and  truly  observe  and  keep  on  your  parts :  So 

Ip  you  God." 

The  usual  proclamation  against  vice  and  profaneness  is  the^ 
read.  Then  proclamation  is  made  for  silence«  whilst  the  charge 
is  delivered  to  the  grand  jury. 

The  chairman  then  charges  the  grand  jury.  And  upon  this 
subject,  perhaps,  I  may  be  allowed  to  observe,  that  it  seems  to 
me  to  be  infinitely  better  and  more  prudent  to  confine  the  charge 
entirely  to  the  matters  likely  to  come  before  the  grand  jury,  ex- 
plaining, or  reading  to  them  from  some  good  treatise,  the  law 
upon  any  particular  subject  on  which  it  is  imagined  they  may 
possibly  feel  a  difficulty  in  the  exercise  of  their  duties  ;  but  not 
to  interfere,  in  the  slightest  degree,  with  the  exercise  of  their 
judgment  with  reference  to  matters  of  fact ;  not  to  indicate  in 
any  way  the  opinion  the  chairman  may  have  formed  (from 
having  read  the  depositions  or  otherwise)  as  to  the  merits  of  any 
particular  case,  or  as  to  the  enormity  or  venial  nature  of  the 
offence;  not  to  wander  into  topics  irrelevant  to  the  duties 
the  grand  jury  are  then  about  to  perform ;  but,  above  all  things, 
not  to  mix  up  politics  with  the  charge,  nor  to  use  an  expression, 
from  which  it  can  at  all  be  implied  that  the  Bench  feel  the 
slightest  bias  in  their  minds  against  or  in  favour  of  any  prisoner, 
whose  case  is  likely  tb  come  before  the  grand  jury.  It  is  of  the 
greatest  importance,  in  this  country,  that  the  minds  of  the 
public,  and  particularly  of  the  poorer  classes,  should  be  strongly 
impressed  with  a  confidence  in  the  manner  in  which  justice  is 
here  administered, — that  it  is  fairly  and  equally  meted  out  to.all, 
rich  and  poor,  without  favour  or  affection  to  any.  The  people 
of  this  country  are  impressed  with  that  feeling ;  it  is  that  feeling 
which  makes  them  submit  quietly  to  the  laws,  and  so  honourably 
distinguishes  them  on  this  account  from  the  inhabitants  of  some 
other  countries,  who,  from  a  contrary  impression,  often  take  the 
laws  into  their  own  hands,  and  endeavour  to  right  themselves.  But 
for  the  purpose  of  continuing  and  fostering  this  confidence  in  the 
administration  of  justice,  it  is  not  sutficient  merely  that  justice 
be  in  fact  fairly  and  equally  administered ;  but  it  is  of  almost 
equal  importance  that  it  should  be  done  in  a  manner  so  apparently 
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free  from  all  bias  or  prejudice,  so  mild,  so  unimpassioned,  that 
all  persons  present,  even  the  losing  party  himself,  if  possible, 
may  be  convinced  that  justice  has  been  fairly  administered. 
These  are  my  reasons  for  the  few  observations  I  have  above  made 
as  to  the  manner  of  charging  a  grand  jury  at  a  Court  of  Quarter 
Sessions.  It  may  be  said  that  judges  at  the  assizes  do  not  con- 
fine their  charge  within  the  limits  I  have  here  suggested,  but 
often  observe  upon  matters  relating  to  the  general  i^airs  of  the 
county,  and  other  topics,  not  in  any  manner  suggested  by  the 
calendar  of  the  prisoners  to  be  tried.  Judges  do  so,  no  doubt, 
and  in  most  cases  rightly ;  but  it  must  be  recollected  that  they 
are  at  the  time  addressing  a  grand  jury,  many  of  whom  are 
Magistrates,  and  all  of  whom  are  men  of  the  first  consequence 
and  influence  in  the  county,  to  whom  a  few  hints  from  a  judge 
of  great  legal  knowledge  and  experience,  either  as  to  the  manner 
in  which  they  should  exercise  their  duties  as  magistrates,  or  use 
their  influence  as  country  gentlemen,  in  furtherance  of  the  wel- 
fare of  their  county  and  its  inhabitants,  must  be  extremely 
valuable,  and  are,  I  have  no  doubt,  proportionably  appreciated 
both  by  the  grand  jury,  and  the  public,  who  hear  the  charge 
delivered.  But  there  is  really  no  necessity  for  any  thing  of  this 
kind,  in  addressing  a  grand  jury,  at  a  Court  of  Quarter  ^ssions. 

Petty  Jury  called. "]  The  petty  jurors  are  then  called,  and 
the  first  twelve  who  answer  to  their  names  usually  go  into  the 
jury  box.  The  rest  are  then  called  over,  and  the  names  of  those 
who  appear  are  ticked  off  upon  the  list  or  panel  by  the  clerk  of 
the  peace.  I'he  names  of  the  defaulters  are  then  called  over 
twice ;  and  with  respect  to  those  who  do  not  appear,  the  sum- 
moning officers  who  served  them  with  the  notices  to  attend,  are 
then  called,  sworn  and  examined  as  to  the  respective  services,  and 
if  no  excuse  by  oath  or  affidavit  be  offered  for  their  non-attend- 
ance, the  Court  order  them  to  be  fined,  as  mentioned  infra. 

Fine  for  Non-attendance  J\  If  any  man  summoned  to  attend 
upon  a  jury,  shall  not  attend  in  pursuance  of  such  summons,  or 
being  thrice  called  shall  not  answer  to  his  name,  or  if  any  such 
man  or  any  talesman,  after  having  been  called,  shall  be  present 
but  not  appear,  or  after  his  appearance  shall  wilfully  withdraw 
himself  from  the  presence  of  the  Court :  the  Court  shall  set  such 
fine  upon  every  such  man  or  talesman  so  making  default,  (unless 
some  reasonable  excuse  shall  be  proved  by  oath  or  affidavit, )  as 
the  Court  shall  think  meet.  6  G.  4,  c.  50,  s.  38.  I'he  stat. 
5  &  6  W.  4,  c.  76,  s.  121,  as  to  jurors  at  the  quarter  sessions  in 
boroughs,  contains  a  similar  enactment,  with  this  addition,  that 
if  Uie  fine  be  not  paid,  the  Court  shall  make  an  order  that  the 
same  may  be  levied  by  distress  and  sale  of  the  party *s  goods. 
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2.  Billi  preferred  aiul  found. 

The  bills  ia  ordinary  cases  are  prepared  in  the  Indictment 
(Jtfice  at  the  Sessions,  by  the  proper  officer  there ;  they  must  be 
on  parchment,  and  are  usually  filled  up  on  blank  printed  forms. 
But  where  the  indictment  is  required  to  be  special,  or  in  any 
manner  different  from  the  common  forms,  or  where  any  doubt  or 
ditficulty  occurs  as  to  the  manner  in  which  the  indictment  should 
be  framed,  it  will  be  prudent  to  have  it  drawn  or  at  least  settled 
by  a  barrister,  and  at  most  Courts  of  Quarter  Sessions  the  fee 
paid  in  this  respect  is  allowed  to  the  prosecutor  in  costs.  When 
drawn  by  a  barrister,  it  must  be  ingrossed  on  parchment;  which 
is  sometimes  done  by  the  prosecutors'  attorney,  but  usually  in 
the  Indictment  Office.  The  names  of  the  witnesses,  intended  to 
be  examined  before  the  gi'and  jury,  are  then  indorsed  upon  the 
bill,  and  the  words  **  sworn  in  Court,'*  added  after  them. 

The  witnesses,  whose  names  are  thus  indorsed  upon  the  bill, 
come  into  Court ;  and  the  bill  being  given  to  the  crier,  or  other 
othcer  appointed  for  the  purpose,  he  swears  the  witnesses,  the 
chairman  or  recorder  signs  his  name  on  the  back  of  the  bill,  and 
it  is  then  handed  to  the  grand  jury.  All  this  must  be  done  in 
g{)en  Court,  and  during  the  time  that  the  Court  are  sitting. 
^  The  witnesses  are  then  severally  called  in  before  the  grand 
jury,  and  examined  by  them ;  and  if  a  majority  of  the  grand  jury 
(amounting  to  twelve  at  the  least)  be  of  opinion  that  the  evi- 
dence thus  adduced,  make  out  a  sufficient  case  against  the 
prisoner,  to  warrant  his  being  put  upon  his  trial  before  the  petty 
jury,  the  foreman  indorses  on  the  bill  **A  true  Bill"  and  signs  his 
name  to  it,  *' A.  B.  foreman."  But  if  a  majority  of  the  grand  jury 
be  of  a  different  opinion,  then  the  words  "  Not  a  true  BilV*  are 
indorsed.  Having  found  one  or  more  bills,  the  grand  jury  then 
cume  into  Court,  and  hand  the  bills  to  the  clerk  of  the  peace, 
who  thereupon  addresses  them  thus:  "  Gentlemen  of  the  grand 
jury,  uou  are  content  that  the  Court  shall  amend  all  matters  of 
/o)i»,  altering  no  matter  of  substance:  Agtunst  C.  D,for  [^felony 
or  '  a  misdemeanor'']  you  say  a  true  bill;  Against  E,  F,far**  Si^c, 
'i  he  indictments  are  then  filed  by  the  clerk  of  the  peace,  in 
the  order  in  which  he  has  thus  received  and  called  them  over ; 
and  the  prisoners  are  usually  tried  in  the  order  in  which  their 
respective  indictments  thus  stand  upon  the  files  of  the  Court, 
ti)e  felonies  however  being  taken  first  before  the  misdemeanors, 
and  of  the  misdemeanors,  those  cases  being  taken  first  in  which 
the  defendants  are  in  custody. 

W  liera  the  bill  is  against  two  or  more  defendants,  the  grand 
jury  may  find  it  a  **  true  bill"  as  to  one,  and  *'  not  a  true  bill" 
uii  to  the  others.  So,  where  the  bill  contains  two  counts,  the 
^ruud  jury  may  find  a  "  true  biir'  as  to  one  count,  and  "  not  a 
11  uv  bilr*  as  to  the  other.    i2.  v.  Fieldhouse,  Cowp,  325.    They 
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cannot  however  find  a  true  bill  as  to  part  of  a  count,  and  ignore 
the  mt  of  it.  2  Hawk,  e,  25,  s.  2.  It  is  laid  down  indeed  in 
the  old  text  hooks,  that  where  a  hill  for  murder  is  preferred  to  a 
grand  jury  at  the  assizes,  they  may  find  it  a  true  bill  for  man- 
slaughter. But  this  is  not  done  in  modem  practice ;  if  a  grand 
jury  now  intimate  to  the  Court  their  wish  to  find  a  true  bill  for 
manslaughter  only,  the  judge  will  order  the  bill  to  be  altered, 
so  as  to  make  it  a  bill  for  manslaughter,  and  will  direct  it  to  be 
again  laid  before  the  grand  jury. 


3.  Arraignment,  Plea,  S^c, 

Traverse.']  Formerly,  in  all  misdemeanors,  the  defendant 
was  not  bound  to  submit  to  have  the  indictment  against  him 
tried  at  the  same  assizes  or  sessions  at  which  it  was  found  :  but 
if  he  was  in  custody,  he  was  called  upon  to  plead  to  the  indict- 
ment, and  he  might  then  traverse  it  until  the  next  assizes  or 
sessions;  and  the  same,  if  he  were  brought  in  by  process  during 
the  assizes  or  sessions  at  which  the  bill  was  found ;  but  if  he 
were  not  in  custody  when  the  bill  was  found,  or  not  brought  in 
by  process  during  the  assizes  or  sessions  at  which  it  was  found, 
but  was  brought  in  or  bound  over  by  recognizance  previously  t^ 
some  subsequent  assizes  or  sessions,  then  he  was  bound,  not  onl)r 
to  plead  to  such  indictment,  but  to  submit  to  be  tried  upon  it  also, 
at  such  subsequent  assizes  or  sessions. 

This  is  in  some  degree  altered  by  stat.  60  G.  3,  and  1  G.  4, 
c.  4,  by  the  3d  section  of  which  it  is  enacted,  that  "  where  any 
person  shall  be  prosecuted  for  any  misdemeanor  by  indictment 
at  any  session  of  the  peace,  session  of  oyer  and  terminer,'*  &c. 
*'  having  been  committed  to  custody,  or  held  to  bail,  to  appear 
to  answer  for  such  offence  twenty  days  at  the  least  before  the 
session  at  which  such  indictment  shall  be  found,  he  or  she  shall 
plead  to  such  indictment,  and  trial  shall  proceed  thereupon  at 
suqh  same  session  of  the  peace,  session  of  oyer  and  terminer," 
&c.  unless  the  indictment  be  removed  by  certiorari.  But,  by 
sect.  5,  where  any  person  shall  be  so  prosecuted,  "  not  having 
been  codamitted  to  custody,  or  held  to  bail  to  appear  to  answer 
for  such  oflfence  twenty  days  before  the  session  at  which  such  in- 
dictment shall  be  found,  but  who  shall  have  been  committed  to 
custody  or  held  to  bail  to  appear  to  answer  for  such  offence  at 
some  subsequent  session,  or  shall  have  received  notice  of  such 
indictment  having  been  found  twenty  days  before  such  sub- 
sequent ^ssion :  he  or  she  shall  plead  to  such  indictment  at 
snch  subsequent  session,  and  trial  shall  proceed  thereupon  at 
such  same  session  of  the  peace,"  &c.  unless  the  indictment  be 
removed  by  certiorari.  By  sect.  6,  however,  thei^ourt,  in  both  of 
the  above  cases,  may  allow  a  further  time  for  pleading  or  trial,  upon 
sufficient  cause  shewn  for  that  purpose.    Where  a  prisoner  was 
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committed  for  a  rape,  more  than  twenty  days  before  the  assizes, 
and  afterwards  at  the  assizes  the  grand  jury  threw  out  the  bill 
for  the  rape,  but  found  a  bill  for  an  assault  with  intent  to  com- 
mit it:  Vaaghan,  B,  held  that  the  prisoner  was  entitled  to 
traverse  this  latter  indictment.    R.  v.  James,  3  Car,  ^  P.  222. 

By  the  10th  section  of  the  above  statute,  it  is  provided  that  it 
shall  not  extend  to  prosecutions  for  the  non-repair  of  any  bridge 
or  highway;  which  therefore  may  be  traversed  in  the  same 
manner  as  might  have  been  done  before  the  statute.  It  may 
abo  be  necessary  to  remark,  that  there  can  be  no  traverse  in  a 
case  of  felony ;  but  the  Court,  even  in  that  case,  may  put  off  the 
trial  until  the  next  assizes  or  sessions,  if  they  deem  it  necessary 
for  the  ends  of  justice  ;  and  in  more  than  one  instance,  where 
the  principal  witness  has  been  of  such  tender  years,  and  so  im- 
perfectly mstructed  in  religion,  as  not  to  warrant  her  being 
sworn,  the  judge  at  the  assizes  has  ordered  the  trial  to  be  put  off 
until  the  next  assizes,  and  directed  the  child  to  be  in  the  mean- 
time fully  instructed  in  her  religion,  and  particularly  as  to  the 
miture  and  obligation  of  an  oath. 

Where  the  defendant  appears  at  the  sessions  or  assizes,  and 
pleads  to  the  indictment,  and  traverses  it  to  the  next  sessions,  he 
is  obliged  to  enter  into  a  recognizance  with  sureties  to  appear 
and  try  the  case  at  the  next  assizes  or  sessions.  And  two  days 
at  least  before  such  assizes  or  sessions,  the  defendant  should 
give  the  prosecutor  a  notice  of  trial :  for  it  is  only  upon  proof  of 
such  notice,  that  the  defendant  can  claim  to  be  acquitted  at  the 
next  assizes  or  sessions,  in  case  the  prosecutor  does  not  appear. 
The  notice  may  be  in  this  form  :  '*  Tahs  notice  that,  in  pursuance 
of  my  recognitance  in  this  behalf,  I  shall  appear  at  the  nextGentral 

Quarter  Sessions  to  be  hotden  on ,  at ,  in  and  for  the 

county  of'  — ,  and  then  and  there  try  my  traverse  upon  the 
indictment  for  an  lastault  and  batten/]  which  you  have  preferred 
against  me.  Dated,"  ^c.  If  the  prosecutor  appear  at  the  trial,  be 
waives  all  want  of  notice,  or  any  irregularity  or  defect  in  a  notice 
given.    R.  v.  Hobby,  1  Ry.  ^  M.  241. 

Arraignment,]  After  the  g^and  jury  have  found  a  true  bill 
against  a  prisoner,  the  clerk 'Of  the  peace  orders  the  gaoler  to 
bring  him  to  the  bar.  When  Ke  appears,  the  clerk  of  the  peace 
addresses  him  thus :  "  A-  B.  hold  up  your  hand :  You  stand  in- 
dicted by  the  name  of  A.  B,  late  of,*  &c.  "for  that  you  on  the," 
&c.  [as  in  the  indictment,  to  the  end,  except  that  it  is  addressed 
to  the  prisoner  in  the  second  person.]  **  How  say  you,  A.  B., 
are  you  guilty  of  this  felony  whereof  you  stand  imiieted,  or  not 
guilty?'^ 

The  holding  upt  of  the  hand  is  a  mere  ceremony,  and  not  of 
any  importance  ;  it  is  principally  done  where  there  are  two  or 
more  arraigned  upon  the  same  indictment,  for  the  purpose  of 
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ftscertaining  which  of  them  is  A.  B.,  which  C.  D.,  &c.    See 
2  Hawk,  e,  28,  «.  2.  R.  v.  Ratcliffe,  1  W.  BL  3. 

Formerly,  when  there  was  more  danger  of  rescue  and  escapes 
than  there  is  at  present,  it  was  no  uncommon  thing  for  prisoners 
to  be  brought  to  the  bar  of  the  Court  in  irons.  And  tney  were 
obliged  to  stand  in  irons  during  ihe  arraignment,  and  until  they 
bad  pleaded,  the  judges  sa3riDg  that  they  had  no  authority  to 
order  them  to  be  stnicK  off  until  the  trial.  R»  v.  Layer,  16  How. 
St.  Tr.  94,  99,  129.  R.  v.  WaiU,  2  East,  P.  C.  670.  1  Leach, 
28, 36.  At  the  trial,  however,  the  irons  were  always  struck  off.  Id, 

Standing  Mute,  S^c.J  If  any  person,  being  arraigned  upon  or 
charged  with  any  indictment  or  information  for  treason,  ielony, 
piracy  or  misdemeanor,  shall  stand  mute  of  malice,  or  will  not 
answer  directly  to  the  indictment  or  information :  in  eveiy  such 
case  it  shall  be  lawful  for  the  Court,  if  it  shall  so  think  fit,  to 
order  the  proper  qflBcer  to  enter  a  plea  of  '*  not  guilty"  on  behalf 
of  such  person ;  and  the  plea  so  entered,  shall  have  the  same 
force  and  effect,  as  if  such  person  had  actually  pleaded  the  same. 
7  4r  8  G.  4,  e.  28,  i.  2.  And  for  the  purpose  of  ascertaining 
whether  a  person,  who  stands  mute,  is  mute  of  malice  or  by  the 
act  of  God,  the  judge  will  immediately  charge  the  juiy  to  try 
this  collateral  issue,  and  the  gaoler  or  such  other  person  as  can 
give  evidence  upon  the  subject,  shall  be  sworn  and  examined. 
See  R,  Y.  Mercier,  1  Leach,  183.  R.  v.  Steele,  1  Leach,  451. 
Where  a  prisoner,  on  his  arraignment,  stated  that  he  was  deaf, 
and  the  indictment  was  thereupon  read  over  to  him,  but  he  ap- 
peared not  to  understand  it :  Gifford,  C.J.  immediately  directed 
a  jury  to  be  impanelled,  to  try  whether  he  stood  mute  of  malice, 
or  by  the  act  of  God.  R.  v.  Halton,  1  Ry,  ^  M.  78.  Where  a 
prisoner,  who  had  already  been  tried  and  convicted,  but  whose 
trial  was  deemed  a  nullity,  on  the  ground  of  some  informality  in 
the  swearing  of  the  witnesses  who  gave  evidence  before  the 
grand  jury,  was  again  arraigned  upon  an  indictment  for  the 
same  offence,  and  refused  to  plead,  alleging  that  he  had  been 
already  tried :  Littledale,  J.  and  Vaughan,  B.  ordered  a  plea  of 
sot  guilty  to  be  entered  for  him,  under  the  above  statute.  R.  v. 
Bittoa,  6  Car.  ^  P.  92.  But  if  the  jury,  upon  being  so  im- 
panelled, find  that  the  prisoner  is  insane,  the  Court  shall  record 
such  verdict,  and  order  the  party  to  be  kept  in  strict  custody,  in 
such  place  and  in  such  manner  as  to  them  shall  seem  fit,  until 
his  Majesty's  pleasure  shall  be  known.  39  ^  40  6. 3,  c.  94,  s.  2. 
See  ante,  p.  79. 

Plea  in  Abatement,']  Formerly,  if  the  indictment  gave  the 
defendant  no  christian-name  or  a  wrong  one,  no  surname  or  a 
wrong  one,  no  addition  of  degree  or  mystery  or  a  wrong  one,  &c. 
the  defendant  might  plead  this  matter  in  abatement.    But  by 
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Stat.  7  G.  4,  c.  64,  s.  19,  *'  for  preventing  abuses  from  dilatory 
pleas,"  it  is  enacted  "  that  no  indictment  or  information  shall  be 
abated  by  reason  of  any  dilatory  plea  of  misnomer,  or  of  want  of 
addition,  or  of  wrong  addition  of  the  party  offering  such  plea ;" 
— **  but  in  such  case  the  Court  shall  forthwith  cause  the  indict- 
ment or  information  to  be  amended  according  to  the  truth,  and 
shall  call  upon  such  party  to  plead  thereto,  and  shall  proceed  as 
if  no  such  dilatory  plea  had  been  pleaded/' 

Plea  of  Not  Guilty.'}  Upon  being  asked  whether  he  is  guilty, 
or  not  guilty,  the  defendant  may  plead  ore  tenus  "  Not  guilty,"  and 
the  clerk  of  the  peace  afterwards,  in  making  up  the  record,  will  put 
it  into  proper  form.  See  the  form,  ante,  p.  31.  Formerly  the  clerk 
of  the  peace  asked  the  defendant  also  "  How  tnll  you  be  tried  ;** 
and  he  answered,  "  By  God  and  my  Country"  But  now,  by  stat. 
7  &  8  G.  4,  c.  28,  s.  1,  if  any  person,  not  having  privilege  of 
peerage,  being  arraigned  upon  any  indictment  for  treason,  felony 
or  piracy,  shall  plead  thereto  a  plea  of  "  Not  guilty,"  he  shall  by 
such  plea,  without  any  further  form,  be  deemed  to  have  put 
himself  upon  the  country  for  trial ;  and  the  Court  shall,  in  the 
usual  manner,  order  a  jury  for  the  trial  of  such  person  accord- 
ingly. 

If  instead  of  pleading  "  Not  guilty,"  the  defendant  say  that 

he  is  **  Guilty,"  this  is  a  confession  of  the  offence,  which  sub- 
jects him  to  precisely  the  same  punishment,  as  if  he  were  tried 
and  found  guilty  by  verdict.  But  as  defendants  often  imagine 
that,  by  pleading  guilty,  they  are  likely  to  receive  some  favour 
from  the  Court  in  the  sentence  that  will  be  passed  upon  them, 
it  is  usual  for  the  chairman  or  recorder,  before  the  confession  is 
recorded,  to  undeceive  the  defendant  in  this  respect,  and  apprize 
him  that  his  pleading  guilty  will  make  no  alteration  whatever  in 
his  punishment.  If,  ■  however,  he  still  persist  in  his  plea  of 
guilty,  it  is  then  recorded  by  the  clerk  of  the  peace. 

Auterfois  acquit.']  That  the  defendant  was  formerly  indicted 
for  the  same  offence,  and  acquitted,  is  a  good  plea  in  bar  to  a 
subsequent  indictment  for  the  same  offence;  2  Hal,  241,  242. 
2  Hawk.  c.  35,  s.  10 ;  for  the  law  will  not  suffer  a  roan  to  be 
twice  put  in  jeopardy  for  one  offence.  This  plea  sets  out  the 
former  record  of  acquittal,  to  the  end  of  the  judgment:  see  R.  v. 
Wiiday,  1  Maiih  ^  S.  183 ;  and  it  must  appear,  either  from  such 
record  or  by  averment,  that  both  indictments  were  for  the  same 
offence,  see  R,  v.  Cogan,  1  Leach,  448.  JR.  v.  Taylor,  3  B.  ^  C. 
602.  R.  V.  CUrke,  1  Brod.S^B.  473.  R.y.  Emden,  9  East,  437, 
and  that  the  defendant  in  the  present  base,  was  also  the  de- 
fendant in  the  former.  The  former  indictment  must  also  appear 
to  be  a  good  and  valid  indictment  for  the  offence,  which  might 
be  supported  by  the  same  evidence  as  would  be  necessary  to 


Juterfois  Acquit,  247 

prove  the  present  one.  R.  v.  Vandercombe,  2  Leach,  708. 
and  see  Vaux's  Case,  4  Co,  45,  a.  Wigges'  Cau,  4  Co.  46,  6.  As 
this  plea  very  seldom  occurs  at  Sessions,  I  have  not  thought  it 
necessary  to  give  a  precedent  for  it  in  this  work. 

Auterfois  attaint.^  Auterfois  attaint  of  the  same  offence,  is  a 
good  plea  in  bar  to  a  subsequent  indictment  for  the  same  offence. 
2  Hal,  253.  and  see  R.  v.  Scottt  1  Leach,  401.  R,v.  Bowman, 
6  Car,  ^  P.  337.  So  formerly  auterfois  attaint  of  another  felony, 
-was  a  bar  to  any  subsequent  indictment  for  felony,  whilst  the 
former  attainder  continued  in  force.  But  now,  by  stat.  7  6c  8 
G.  4,  c.  28,  s.  4,  "  no  plea,  setting  forth  any  attainder,  shall  be 
pleaded  in  bar  of  any  indictment,  unless  the  attainder  be  for  the 
same  offence  as  that  charged  in  the  indictment." 

Plea  of  PardonJ]  A  pardon  may  be  pleaded  in  bar  of  an 
indictment  for  any  felony  or  other  offence  previously  committed. 
Formerly  a  pardon  could  not  be  pleaded,  unless  it  were  under  the 
great  seal.  But  now,  by  stat.  7  &  8  G.  4,  c.  28,  s.  13,  and 
6  G.  4,  c.  25,  s.  1,  where  the  King,  by  warrant  under  his  sign 
manual,  countersigned  by  one  offiis  principal  secretaries  of 
state,  shall  grant  to  any  felon  a  free  or  conditional  pardon,  the  dis- 
charge of  such  offender  out  of  custody  in  the  case  of  a  free  pardon, 
and  the  performance  of  the  condition  in  the  case  of  a  conditional 
pardon,  shall  have  the  effect  of  a  pardon  under  the  great  seal,  as 
to  the  felony  for  which  such  pardon  shall  be  granted  ;  but  no 
pardon  shall  affect  or  mitigate  the  punishment  of  the  offender  for 
any  felony  committed  by  him  after  the  granting  of  such  pardon. 
And  by  stat  9  G.  4,  c.  32,  s.  3,  offenders  convicted  of  felonies 
not  punishable  with  death,  who  shall  have  undergone  the 
punishment  adjudged  for  the  offence,  the  punishment  so  endured 
shall  have  the  like  effects  and  consequences  as  a  pardon  under 
the  great  seal,  as  to  the  felony  whereof  the  party  was  so  con- 
victed. This  latter  statute,  however,  was  made,  more  for  the 
purpose  of  restoring  such  parties  to  their  civil  rights,  without 
putting  them  to  the  expense  of  a  formal  pardon,  than  with  any 
reference  to  the  pleading  of  this  matter  in  bar  of  any  subsequent 
indictment ;  for  the  parties  in  such  cases  might  plead  auterfois 
attaint.     Vide  supra. 

Demurrer.l  As  demurrers  very  seldom  occur  at  Sessions,  I 
have  not  thought  it  necessary  to  give  a  precedent  of  one  in  this 
work.  Indeed  they  very  seldom  occur  in  practice  at  the  assizes, 
or  even  in  the  Court  of  King's  Bench  :  they  are  very  seldom 
pleaded  to  indictments,  because  a  defendant  may  have  the  same 
advantages  by  a  motion  in  arrest  of  judgment  after  he  has  been 
convicted  by  verdict ;  whereas  upon  demurrer,  in  a  case  of  a  mis- 
demeanor, the  judgment  is  final,  and  not  merely  that  the  party 
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shall  answer  over ;  Per  Lawrenee,  J.  in  R.  y.  Gibion,  8  East, 
112 ;  and  demurrers  to  other  pleadings  occur  still  more  seldom, 
as  special  pleadings  scarcely  ever  occur  in  practice,  except  in 
prosecutions  for  the  non-repair  of  highways  or  bridges. 

A  demurrer  in  criminal  cases,  has  the  efiect  of  opening  the 
whole  record  to  the  Court ;  and  therefore  upon  arguing  it,  a  de- 
fendant may  take  objections,  as  well  to  the  jurisdiction  of  the 
Court  where  the  indictment  was  found,  as  to  the  subject-matter 
of  the  indictment  itself.     R.  v.  Fearnley,  1  T.  R,  316. 


4.  Petty  Jury  Sworn  and  Charged, 

Swearing  the  Jury."]  Upon  a  full  petty  jury  appearing,  and 
the  prisoners,  who  have  been  arraigned,  being  at  the  bar,  the 
clerk  of  the  peace,  in  cases  of  felony,  addresses  the  prisoners 
thus:  "  Prisoners:  these  good  men  who  shall  now  be  called,  are 
the  Jurors  who  are  to  pass  between  our  Sovereign  Lord  the  King, 
and  you  upon  your  Iretpective']  trials ;  if  tfterrfore  you  [or  either 
of  you,  or  any  ofyouj  will  challenge  them  or  any  of  them,  you 
must  challenge  them  as  they  come  to  the  book  to  be  suHtm,  and  be- 
fore  they  are  sworn,  and  you  shall  be  heard." 

The  names  of  the  jurors  are  then  separately  called  over  by  the 
clerk  of  the  peace,  and  the  crier  of  the  Court  administers  the 
oath  thus :  "  You  shall  well  and  truly  try,  and  true  deliverance 
make,  between  our  Sovereign  Lord  the  King  and  the  prisoners  at 
the  bar,  whom  you  shall  have  in  charge,  and  a  true  verdict  give 
according  to  the  evidenee :  So  help  you  God."  As  to  the  affirma- 
tion of  Quakers,  Moravians,  and  Separatists,  see  ante,  p,  145. 

As  each  juror  is  named,  and  before  he  is  sworn,  the  prisoner 
may  challenge  him,  as  mentioned  infra. 

In  misdemeanors,  the  jury  are  at  once  sworn,  usually  four 
jurors  at  a  time,  without  giving  the  defendants  their  challenges, 
as  above  mentioned.  The  oath  is  thus ;  "  You  shall  well  and 
truly  try  the  issue  joined  between  our  Sovereign  Lord  the  King  and 
the  defendant,  and  a  true  verdict  give  according  to  the  emdeuee  : 
So  help  you  God," 

Challenges  ofJwrorsJ]  Jurors  must  be  challenged,  if  at  all, 
before  they  are  sworn. 

The  King  or  the  party  might  challenge  the  whole  array,  for 
favour.  1  Inst.  156.  See  R.  v.  Ednumds,  4  B.  ^  Aid.  471. 
But  by  Stat.  6  G.  4,  c.  50,  s.  28,  no  challenge  shall  be  taken 
to  any  panel  of  jurors,  for  want  of  a  knight's  being  returned  in 
such  panel,  nor  any  array  quashed  by  reason  of  any  such 
challenge. 

The  prisoner  may  peremptorily  challenge  twenty  jurors,  but 


Challenge  of  Jurors,  249 

not  more,  in  cases  of  murder  or  other  felony.  6  6.  4,  c.  50, 
8.  20.  But  there  is  no  peremptory  challenge  in  misdemeanors, 
R.  V.  Reading,  7  How.  St,  Tr.  264,  nor  upon  the  trial  of  col- 
lateral issues.  FosU  42.  R.  y.  RatcUffe,  1  W.  BL  3.  Every 
challenge  above  the  number  above  limited,  is  void,  and  the  trial 
may  proceed  as  if  no  such  challenge  had  been  made.  7^8 
G.  4,  c.  28, 8. 3. 

The  King  has  no  peremptory  challenge :  he  can  challenge 
only  for  cause ;  6  G.  4,  e,  50,  s.  29 ;  but  he  is  not  bound  to  shew 
cause,  until  the  whole  panel  be  gone  through,  and  it  appear 
that  there  will  not  be  a  fall  jury  without  the  person  challenged. 
2  Hawk,  c,  43,  f.  2. 

The  prisoner,  besides  his  peremptory  challenges,  may  also 
challenge  as  many  of  the  jury  as  he  pleases  for  cause,  shewing 
the  cause  presently,  1  Inst,  158,  and  being  prepared  to  prove  it. 
R.  V.  Savage,  Ry,  3f  M,  51.  Thus,  he  may  challenge  a  juror, 
because  he  is  a  peer ;  1  Irut,  156.  2  Hawk,  c.  43,  s.  11 ;  or  be- 
cause he  is  one  of  the  grand  jurors  who  found  the  indictment ; 
Lamb,  554 ;  or  because  he  has  not  the  qualification  required  by 
the  Jury  Act,  6  G.  4,  c,  50,  f.  27  ;  or  because  he  is  an  alien  ; 
1  Inst,  156 ;  or  because  he  is  under  age;  1  Inst,  157 ;  or  be- 
cause he  is  of  kindred  or  of  affinity  to  the  prosecutor ;  Semb, 
1  Inst.  157 ;  or  because  he  has  made  some  declaration,  shewing  a 

I  prejudice  against  the  prisoner ;  2  Hawk,  c.  43,  s,  28  ;  or  the 
ike.  As  to  the  manner  of  trying  the  challenges,  see  2  Bum, 
D.  <}•  W,  1 133.  If  a  person  serve  on  the  jury,  who  has  been 
regularly  summoned,  but  against  whom  there  is  a  cause  of  chal- 
lenge, for  which  the  prisoner  would  have  challenged  him  if  he 
were  aware  of  it,  still  this  is  no  ground  for  applying  for  a  new 
trial.  R.  v.  Sutton,  8  fi.  ^  C.  417.  But  where  a  son  served 
on  a  jury  for  his  father,  at  his  father's  request,  and  without  col- 
lusion with  either  the  prosecutor  or  the  defendant,  and  the  son 
was  under  age,  and  had  no  qualification,  nor  was  his  name  upon 
the  panel :  the  Court  of  King's  Bench  held  this  to  be  a  mistrial, 
and  granted  a  new  trial.  R,  v.  Tremearne,  5  B.  ^  C.  254.  but  see 
Stat,  7  G.  4,  c,  64,  s.  21,  post,  p.  255. 

No  challenge  can  be  made  until  a  full  jury  appears.  R.  v. 
Edmonds,  4  B,  8^  Aid,  471. 

Jury  charged,']  When  the  challenges  (if  any)  have  been 
disposed  of,  and  a  full  jury  have  been  svrorn,  the  clerk  of  the 
peace,  in  cases  of  felony,  and  also  in  cases  of  misdemeanor^  if  no 
counsel  be  employed  for  the  prosecution,  charges  the  petty  j«ry 
with  each  case  thus :  "  Gentlemen  of  the  Jury :  the  prisoner 
stands  indicted,  by  the  name  of  A.  B,  late  of,"  &c.  '*for  that  he, 
on  the,"  [&c.  as  in  the  indictment  to  the  end.]  "  Upon  this  indict- 
ment he  has  been  arraigned,  upon  his  arraignment  he  has  pleaded 
not  guilty,  and  for  his  trial  has  put  himself  upon  his  country, 
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which  country  you  are:  Your  charge  therrfore  is,  to  inquire 
whether  he  be  guilty  of  the  [felony]  whereof  he  stands  indicted, 
or  not  guilty,  and  to  hearken  to  the  evidence" 


5.  Case  stated.  Evidence,  Defence,  S^c. 

For  the  Prosecution.']  If  counsel  be  engaged  for  the  prosecu- 
tion, he  addresses  the  jury,  states  the  case  to  them,  and  then 
calls  the  witnesses  to  prove  it.  As  to  the  examination  of  wit- 
nesses, seeante,  p,  151 ;  and  as  to  the  cross-examination,  see 
ante,  p.  153.  If  there  be  no  counsel  for  the  prosecution,  the 
prosecutor  himself  has  no  right  to  address  the  jury  as  counsel, 
particularly  if  he  is  to  be  examined  as  a  witness  in  the  course  of 
the  trial.  R,  v.  Brice,  2  B.  ^  Aid,  606.  R.  v.  Milne,  Id, 
606,  n, 

Each  witness  is  sworn  in  this  form :  **  The  evidence  you  shall 
give  to  the  Court  and  jury  sworn,  between  our  Sovereign  Lord  the 
King  and  the  prisoner  at  the  bar  [or  defendant,]  shall  be  the  truth, 
the  whole  truth,  and  nothing  but  the  truth :  So  help  you  God," 
As  to  the  affirmation  of  Quakers,  Moravians,  and  Separatists, 
see  ante,  p,  145. 

For  the  Defence.]  The  defendant  in  all  cases  has,  and  at  all 
times  had,  a  right  to  address  the  jury  in  his  defence.  In  misde- 
meanors he  was  and  is  still  allowed  to  do  this  by  counsel.  But 
in  high  treason  and  felony,  his  counsel  formerly  was  not  allowed 
to  aofdress  the  jury  for  him. 

In  high  treason  and  misprision  of  teason,  however,  this  privi- 
lege was  granted  to  defendants,  by  stat.  7  &  8  W.  3,  c.  3,  s.  1,  by 
which  it  is  enacted,  that  every  person  indicted,  arraigned  or  tried 
for  such  offences,  **  shall  be  received  and  admitted  to  make  his 
and  their  full  defence  by  counsel  learned  in  the  law;  and  in  case 
any  person  or  persons  so  accused  or  indicted,  shall  desire  counsel, 
the  Court  before  whom  such  person  or  persons  shall  be  tried,  or 
some  judge  of  that  Court,  shall  and  is  hereby  authorized  and 
required  immediately,  upon  his  or  their  request,  to  assign  to  such 
person  and  persons  such  and  so  many  counsel,  not  exceeding  two, 
as  the  person  or  persons  shall  desire,  to  whom  such  counsel  shall 
have  free  access  at  all  seasonable  hours." 

And  in  felony,  by  stat.  6  &  7  W.  4,  c.  114,  s.  1,  reciting  that 
"  it  is  just  and  reasonable  that  persons  accused  of  offences  against 
the  law,  should  be  enabled  to  make  their  full  answer  and  defence 
to  all  that  is  alleged  against  them,"  it  is  enacted  "  that  from  and 
after  the  first  day  of  October  next,  all  persons  tried  for  felonies 
shall  be  admitted,  after  the  close  of  the  case  for  the  prosecution, 
to  make  full  answer  and  defence  thereto,  by  counsel  learned  in 
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the  law,  or  by  attorney  io  Courts  where  attornies  practise  as 
counsel." 

And  by  sect.  2,  it  is  declared  and  enacted,  *'  that  in  all  cases  of 
summary  conviction,  persons  accused  shall  be  admitted  to  make 
their  full  answer  and  defence,  and  to  have  all  witnesses  ex- 
amined and  cross-examined,  by  counsel  or  attorney." 

And  by  sect.  3,  "  all  persons  who  after  the  passing  of  this  Act 
shall  be  held  to  bail  or  committed  to  prison  for  any  offence 
against  the  law,  shall  be  entitled  to  require  and  have  on  demand 
(from  the  person  who  shall  have  the  lawful  custody  thereof,  and 
who  is  hereby  required  to  deliver  the  same,)  copies  of  the  exami- 
nations of  the  witnesses  respectively  upon  whose  depositions  they 
have  been  so  held  to  bail  or  committed  to  prison,  on  payment  of 
a  reasonable  sum  for  the  same,  not  exceeding  three  halfpence 
for  each  folio  of  ninety  words :  Provided  always,  that  if  such 
demand  shall  not  be  made  before  the  day  appointed  for  the  com- 
mencement of  the  Assize  or  Sessions  at  which  the  trial  of  the 
person  on  whose  behalf  such  demand  shall  be  made  is  to  take 
place,  such  person  shall  not  be  entitled  to  have  any  copy  of  such 
examination  of  witnesses,  unless  the  judge  or  other  person  to 
preside  at  such  trial  shall  be  of  opinion  that  such  copy  may  be 
made  and  delivered  without  delay  or  inconvenience  to  such  trial ; 
but  it  shall  nevertheless  be  competent  for  such  judge  or  other 
person  so  to  preside  at  such  trial,  if  he  shall  think  fit,  to  postpone 
such  trial  on  account  of  such  copy  of  the  examination  of  wit- 
nesses not  having  been  previously  had  by  the  party  charged." 

And  by  sect.  4,  "  all  persons  under  trial  shall  be  entitled,  at 
the  time  of  their  trial,  to  inspect,  without  fee  or  reward,  all 
depositions  (or  copies  thereof)  which  have  been  taken  against 
them,  and  returned  into  the  Court  before  which  such  trial  shall  be 
had." 

If  the  defendant  wish  to  address  the  jury,  and  to  examine 
and  cross-examine  witnesses,  he  will  of  course  be  allowed  to  do 
so,  and  hift  counsel  will  be  allowed  to  argue  any  points  of  law 
that  may  arise  in  the  course  of  the  trial,  and  to  suggest  ques- 
tions to  him  for  the  cross-examination  of  the  witnesses.  R.  v. 
ParkinSf  Ry.  ^  M.  N.  P.  C.  166.  But  he  cannot  have  counsel  to 
examine  and  cross-examine  the  witnesses,  and  reserve  to  himself 
the  right  of  addressing  the  jury.    R.  v.  White,  2  Camp.  98. 

Reply t  ^c]  The  Attorney  General,  when  prosecuting  for  the 
Crown,  has  the  privilege  of  replying,  although  no  evidence  have 
been  given  or  witnesses  called  on  the  part  of  the  defendant ;  and 
this,  even  upon  the  trial  of  collateral  issues.  R,  v.  Ratcliffe, 
1  W.  Bl.  3.  But  no  other  counsel  has  this  privilege.  R,  v. 
Lard  Abingdon,  Peake,  236.  and  see  R,  v.  Smith,  Id.  236,  n. 

Where  the  counsel  for  a  defendant,  upon  the  trial  of  an  indict- 
ment for  a  misdemeanor,  opened  new  facts  in  his  address  to  the 
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jury,  and  afterwards  declined  to  call  witnesses  to  prove  the  facts 
which  he  had  so  opened,  is  was  holden  that  the  counsel  for  the 
prosecution  was  entitled  to  the  general  reply.  H.  v.  Bignold, 
4  Z).  ^  R.  70.  But  this  has  since  been  frequently  ruled  other- 
wise at  nin  priut. 


6.  The  Summing-up,  Verdict,  S^c. 

After  the  case  has  been  closed  upon  both  sides,  the  Chairman 
or  Recorder  then  sums  it  up  to  the  jury  :  he  first  states  to  them 
the  substance  of  the  charge  against  the  prisoner;  he  then,  if 
necessary,  explains  to  them  the  law  upon  the  subject ;  he  next 
reads  the  eviaence  which  has  been  adduced  in  support  of  the 
charge,  making  occasionally  such  observations  as  may  be  neces- 
sary to  connect  the  evidence,  to  apply  it  to  the  charge,  and  to 
lender  the  whole  plain  and  intelligible  to  the  jury ;  he  then 
states  the  defence^  and  the  evidence  given  on  tne  part  of  the 
defendant ;  and  he  usually  concludes  by  telling  the  jury  that  if, 
upon  considering  the  whole  of  the  evidence,  they  entertain  a  fair 
and  reasonable  doubt  of  the  guilt  of  the  prisoner,  thev  should 
give  the  prisoner  the  benefit  of  that  doubt,  and  acquit  him. 

It  may  be  necessary  to  state,  that  a  bill  of  exceptions  will  not 
lie ;  it  is  never  allowed  in  a  criminal  case.  Even  where  the 
Sessions  sit  as  a  court  of  appeal,  a  bill  of  exceptions  cannot  be 
tendered.  R.  v.  Preston-upon-the-Hill,  Burr,  5.  C.  77.  2  Str, 
1040. 

As  soon  as  the  summing  up  is  concluded,  the  clerk  of  the 
peace  usually  says  to  the  jury :  "  Gentlemen,  consider  of  your 
verdict."  And  the  jury  accordingly  consult  with  each  other 
upon  the  subject. 

If  the  jury  find  any  difficulty  in  coming  to  a  conclusion,  and 
wish  to  retire  to  the  jury-room  for  the  purpose  of  discussing  the 
matter  more  freely  in  private,  they  may  intimate  their  wish  to 
the  clerk  of  the  peace ;  and  the  crier  of  the  Court  will  then 
swear  a  constable  to  attend  them,  in  this  form :  "  You  shall 
swear  that  you  will  keep  this  Jury  without  meat,  drink,  or  fire, 
(candle  light  only  excepted ;)  you  shall  suffer  none  to  speak  to 
them  ;  neither  shall  you  speak  to  them  yourself  ,  but  only  to  ask 
them  whether  they  are  agreed  upon  their  verdict :  So  help  you 
God:* 

By  permission  of  the  Court,  however,  they  may  have  refresh- 
ments, &c.     Dr,  ^  Stud,  158. 

After  the  jury  retire,  they  may  come  back  for  the  advice  or 
opinion  of  the  Court  upon  any  point ;  or  they  may  request  the 
chairman  or  lecorder  to  read  over  to  them  again  any  particular 
part  of  the  evidence ;  or  they  may  ask  any  additional  questions 
of  the  witnesses,  provided  this  be  done  in  open  Court. 
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In  what  cases  the  Jury  may  be  discharged.']    The  general  rule 
is,  that  the  jury  must  be  kept  together,  from  the  time  they  are 
first  chargea  with  the  prisoner  or  defendant,  until  they  deliver 
their  verdict.    To  this  however  there  are  some  exceptions,  from 
necessity.    Where  the  trial  lasts  more  than  one  day,  although  in 
a  case  of  felony  the  jury  cannot  be  allowed  to  disperse,  but  the 
Court  usually  order  the  Sheriff  to  provide  them  with  beds,  re- 
freshments, &c.,  see  R.  v.  Hardy,  24  How.  St,  Tr.  414, 572,  yet  in 
misdemeanors  it  is  entirely  in  the  discretion  of  the  Court  or  judge 
to  allow  the  jury  to  go  to  their  respective  homes  or  lodgings  for 
the  night,  or  not ;  and  he  may  allow  this,  without  the  consent  of 
parties.    R,  v.  Kinnear,  2  B,  8^  Aid.  462.     But  the  judge,  in 
such  a  case,  usually  cautions  the  jury  not  to  hold  any  communi- 
cation or  conversation  with  other  persons,  upon  the  subject  of 
the  trial;  and  indeed  if  it  could  be  proved  that  any  of  the  jury 
had  been  tampered  with  in  the  interim,  it  might  have  the  effect  of 
avoiding  the  verdict.     Vide  Id.    Where,  during  a  trial  for  mur- 
der,  one  of  the  jury  was  seized  with  a  fit,  and  was  carried  out  of 
Court  in  a  state  of  insensibility ;  after  the  Court  had  waited 
some  time,  and  it  was  deposed  on  oath  that  he  was  not  in  a  fit 
state  to  return  immediately,  Lawrence,  J.  discharged  the  jury, 
and  ordered  another  jury  (consisting  of  the  remaining  eleven 
jurors,  and  a  twelfth  from  the  jury  panel,)  to  be  sworn ;  and  the 
prisoner  was  thereupon  convicted,  and  executed.    R.  v.  Scalbert, 
2  Leach,  6^0.    The  same  also  occurred  upon  the  trial  of  one 
Awards  for  maliciously  shooting,  before  Wood,  B.,  in  1812; 
and  the  point  being  reserved  for  the  opinion  of  the  judges,  they 
were  unanimously  of  opinion  that  the  judge  had  acted  rightly. 
R.  V.  Edwards,   R.  ^  By.  224.  3  Camp.  207.   4  Taunt.  S09. 
So,  where  a  defendant,  in  the  case  of  a  misdemeanor,  became  so 
ill  that  he  could  not  remain  at  the  bar,  the  judge  discharged  the 
jury  ;  and  afterwards  during  the  same  assizes,  upon  his  recovery, 
another  jury  were  charged  with  him,  and  the  whole  of  the  pro- 
ceedings were  commenced  de  utwo.    JR.  v.  Streek,  2  C.  ^  P.  413. 
So  where,  on  a  trial  for  manslaughter,  it  was  discovered,  after 
the  swearing  of  the  jury,  that  the  surgeon  who  had  examined  the 
body  was  absent :  upon  the  prisoner  requesting  that  the  jury 
should  be  discharged,  they  were  accordingly  discharged,  and  the 
prisoner  was  tried  on  the  next  day  by  another  jury.    R.  v.  StokeSf 
6  Car.Sf  P.  151.     And  where  an  indictment  for  a  misdemeanor 
was  clearly  bad  upon  the  face  of  it,  Abbott,  C.  J.,  discharged 
the  jury  from  giving  any  verdict  upon  it.    R.  v.  Deacon,  Ry,  & 
M,N.P.C.21. 

Verdict.']  If  the  jury  retire,  then  upon  their  aftervirards  re- 
turning into  Court,  the  Clerk  of  the  Peace  addresses  them  thus  : 
**  Gentlemen  rf  the  jury,  answer  to]  your  names."  He  then  calls 
over  their  names,  and  the  jurors  respectively  answer. 
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As  soon  as  the  jury  are  ready  to  deliver  their  Terdict.  the 
Clerk  of  the  Peace  addresses  them  thus :  "  GentUmeut  hare  %iou 
agreed  uptm  your  verdict  f  Who  shall  say  for  you  f  Your  fare- 
man,  Hotc  say  you,  do  you  find  the  prisoner  [or  defendant']  A.B, 
guilty  of  the  [feli'^y]  vchereof  he  stands  indicted,  or  not  gttHty  f 
Do  yoM  find  the  prisoner  C.  D.  gttilty  of  the  felony  whereof  he 
stands  indicted,  or  not  guilty  f" 

•The  jury  answer  "  guilty,"  or  "  not  guilty ;"  or  they  may  say 
"  we  find  him  guilty  if  sttaUng,  but  not  in  the  dwelling-house,*' 
or  the  like. 

After  the  verdict  is  delivered,  the  Clerk  of  the  Peace,  having 
made  a  minute  of  it  on  the  indictment,  again  addresses  the  jury 
thus :  *'  Gentlemen,  hearken  to  your  verdict,  as  the  Court  hath 
recorded  it :  You  say  that  A.  B.  is  [»ot]  guilty  of  the  felony 
whereof' he  stands  indicted  ;  and  that  C.  D.  is  [»''(]  g^^^f^y  pf  the 
lelony  whereof  h^  stands  itulicted  ;  this  is  your  verdict,  and  so  ye 
say  alt." 

There  are  some  ofiences,  which  cannot  be  committed  by  less 
than  a  certain  number  of  persons,  for  instance,  a  riot  cannot 
be  committed  by  less  than  three  persoos,  see  ante,  p.  198,  a  con- 
spiracy by  less  than  two,  see  ante,  p.  235.  And  therefore  if 
several  be  indicted  for  a  riot,  and  the  jury  acqait  all  but  two, 
they  must  acquit  those  two  also,  unless  it  be  charged  in  the  in> 
diriment,  and  proved,  that  they  committed  the  riot  together 
with  some  other  person  not  tried  upon  this  indictment.  2  Hawk, 
c.  47.  s.  8.  See  ante,  p.  :200.  So  if  upon  an  indictment  for  a 
conspiracy,  the  jury  acquit  all  the  defendants  but  one.  they  must 
acquit  that  one  also,  however  criminal  they  may  think  him, 
unless  it  be  charged  in  the  indictment  and  proved  that  he  con- 
spired with  some  other  person  not  tried  upon  that  indictment. 
1  Hawk,  e.  72,  s.  8.  See  ante,  p.  235.  15ut  in  other  cases, 
where  the  offence  may  be  committed  by  one  person,  there,  al> 
though  the  indictment  charge  two  defendants  with  having  jointly 
committed  it,  the  jury  may  find  one  guilty,  and  acquit  the  other. 
R.  V.  Taggart,  1  Car,  ^  F.  20 1.  Where  however  two  were  jointly 
indicted  for  obstructing  a  highway,  and  on  the  evidence  no  joint 
act  of  obstruction  appeared,  littledale,  J.,  as  soon  as  the  case 
for  the  prosecution  was  closed,  put  the  prosecutor*s  counsel  to  his 
election,  as  against  which  of  the  defendants  he  would  proceed, 
and  then  ordered  the  other  to  be  acquitted.  12.  v.  Lynn,  1  Car. 
^r  '*.  528. 

If  the  indictment  really  state  no  indictable  offence,  it  seems 
that  the  jury  may  be  directed  to  acquit  the  prisoner*  even  al- 
though the  case  be  proved ;  and  the  Court  will  not  pat  him  to 
his  motion  in  arrest  of  judgment,  or  writ  of  error.  Where  an 
indictment  charged  a  defendant  with  not  obeying  an  order  of 
justices,  but  it  appeared  on  the  face  of  the  indictment  that  the 
justices  had  no  authority  in  law  to  make  the  order:  this  being 
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objected  to  at  the  trial.it  was  answered,  that  as  the  objection  ap- 
peared upon  the  record,  the  proper  mode  of  taking  advantage  of 
It  was  by  motion  in  aiTest  of  judgment ;  Abbott,  C.  J.,  however 
holding  the  objection  to  be  fata),  directed  an  acquittal.  R.  v. 
HoUis,  2  Stark.  R.  536. 

Persons  acquitted  '*  shall  be  immediately  set  at  large,"  with- 
out payment  of  any  fee  to  the  sheriff  or  gaoler,  14  G.  3,  c.  20,  or 
any  other  person..    55  G.  3,  c.  50,  s,  4,  5. 

It  has  already  been  observed  (ante,  p.  48.)  that  upon  the  trial 
of  an  indictment,  a  case  cannot  be  reserved  for  the  opinion  of 
the  Court  of  King's  Bench. 

What  Defects  are  cured  by  Verdict.']  By  stat.  7  G.  4,  c.  64, 
s.  21,  "  No  judgment  after  verdict  upon  any  indictment  or  in- 
formation for  any  felony  or  misdemeanor,  shall  be  stayed  or  re- 
versed for  want  of  a  similiter ;  nor  by  reason  that  the  jury  pro- 
cess has  been  awarded  to  a  wrong  officer  upon  an  insufficient 
suggestion ;  nor  for  any  misnomer  or  misdescription  of  the  officer 
returning  such  process,  or  of  any  of  the  jurors ;  nor  because  any 
person  has  served  upon  the  jury,  who  has  not  been  returned  as  a 
juror  by  the  sheriff  or  other  officer ;  and  that  where  the  offence 
chargea  has  been  created  by  any  statute,  or  subjected  to  a 
greater  degree  of  punishment  by  any  statute,  the  indictment  or 
information  shall,  after  verdict,  be  held  sufficient  to  warrant  the 
punishment  prescribed  by  the  statute,  if  it  describe  the  offence  in 
the  words  of  the  statute." 

And  by  sect.  20,  '*  that  the  punishment  of  offenders  may  be 
less  frequently  intercepted  in  consequence  of  technical  niceties, 
be  it  enacted,  that  no  judgment  upon  any  indictment  or  infor- 
mation for  any  felony  or  misdemeanor,  whether  after  verdict  or 
outlawry,  or  by  confession,  default,  or  otherwise,  shall  be  stayed 
or  reversed  for  want  of  the  averment  of  any  matter  unnecessary 
to  be  proved ;  nor  for  the  omission  of  the  words  *'  as  appears  by 
the  record,*'  or  of  the  words  **  with  force  and  arms,*'  or  of  the 
words  **  against  fAe peace;"  nor  for  the  insertion  of  the  words 
"  against  the  form  of  the  statute,"  instead  of  the  words, 
"  against  the  farm  of  the  statutes,"  or  vice  versd ;  nor  for  that  any 
person  or  persons  mentioned  in  the  indictment  or  information  is 
or  are  designated  by  a  name  of  office  or  other  descriptive  appel- 
lation, instead  of  his,  her,  or  their  proper  name  or  names ;  nor 
for  omitting  to  state  the  time  at  which  the  offence  was  committed, 
in  any  case  where  time  is  not  of  the  essence  of  the  offence ;  nor 
for  stating  the  time  imperfectly ;  nor  for  stating  the  offence  to  be 
committed  on  a  day  subsequent  to  the  finding  of  the  indictment 
or  exhibiting  the  information,  or  on  an  impossible  day,  or  on  a 
day  that  never  happened  ;  nor  for  want  of  a  proper  or  perfect 
venue,  where  the  Court  shall  appear  by  the  indictment  or  infor- 
mation to  have  had  jurisdiction  over  the  offence." 
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7.  New  Tiial ;  Arrett  if  Judgment. 

Nrw  TrialJ]  A  new  trial  cannot  be  granted,  even  by  the  Court 
of  King's  Bench,  in  a  case  of  felony.  R,  v.  Mawbeyt  6  T.  JR.  638. 
That  Court  may  indeed  grant  it,  in  the  case  of  misdemeanors ; 
Id.  See  R,  y,  Simwunu,  1  WiU.  329. ;  but  they  have  always 
refused  to  do  so,  where  the  defendant  has  been  acquitted ;  JR. 
v%  Brice,  2  J3.  ^  Aid.  6()6.  R.  v.  Mann,  4  M.  ^  5.  337.  K. 
▼.  Cohen»  1  Stark.  516.  R.  v.  Praed,  4  Burr.  2256.  R.  v. 
ReyneU»  6  Ea$t,  315 ;  and  this  even  in  the  case  of  an  indictment 
for  non-repair  of  a  highway.  R,  v.  Silverton,  1  WiU.  298. 
R.  v.  Burbon,  5  M.  ^  S,  392.  but  tee  R.  v.  Wandnoorth,  1  B. 
S(  Aid.  63.  R.  V.  Sutton,  5  B.  ^  ildo/ph.  52.  But  a  Court  of 
Quarter  Sessions  cannot  in  strictness  grant  a  new  trial ;  at  least 
it  is  so  generally  understood.  Where  two  persons  were  indicted 
at  Sessions  for  stealing  oats,  and  convicted  ;  but  it  appearing 
afterwards  that,  on  the  jury  retiring,  one  of  the  jurors  separated 
himself  from  the  rest,  and  conversed  with  a  stranger  on  the  sub- 
ject of  the.  trial,  the  Sessions  quashed  the  verdict,  and  awarded  a 
venire  de  mwu  to  the  next  Sessions ;  at  which  next  Sessions  the 

Erisoners  were  again  tried,  and  again  convicted:  they  then 
rought  a  writ  of  error,  and  objected,  first,  that  the  Sessions  have 
no  authority  to  grant  a  new  trial ;  and  secondly,  that  there  had 
been  no  new  arraignment  and  plea  before  the  second  trial :  as 
to  the  last  point,  the  Court  held  that  the  parties  having  once 
pleaded  and  put  themselves  upon  the  country,  it  was  unnecessary 
for  them  to  do  so  a  second  time ;  and  as  to  the  first  point,  the 
Court  said  that  this  could  not  be  deemed  a  new  trial ;  the  first 
trial  was  either  good  or  bad ;  if  good,  the  second  trial  was  coram 
non  judice,  and  might  be  deemed  a  nullity ;  if  bad,  it  must  be 
deemed  a  mistrial  and  a  nullity,  and  therefore,  as  the  prisoners 
had  put  themselves  upon  the  country,  they  might  well  be  tried  at 
the  next  Sessions;  in  either  view  of  the  case,  the  judgment  was 
right.  R.  V.  Fowler  ^  Sexton,  4  B.  ^  Aid.  273.  See  R.  v.  In- 
habitant*  tf  Oxfordshire,  ante,  p.  38. 

Arrett  of  Judgment.']  No  defects  in  an  indictment  were  aided 
by  verdict  at  common  law.  We  have  seen  (ante,  p.  255,)  what 
are  now  aided  by  statute.  And  for  all  defects  which  are  not  so 
aided,  and  tor  which  the  defendant  might  have  demurred,  he  may 
move  in  arrest  of  judgment.  At  Sessions,  the  motion  may  be 
made  at  any  time  before  sentence  is  passed.  See  R,  v.  Jachon, 
ante,  p.  38. 

As  to  writ  of  error,  see  ante,  p.  30. 
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8.  Judgment. 

If  no  motion  be  made  in  arrest  of  Judgment,  or  if  made  and 
decided  against  the  defendant,  the  Chairman  or  Recorder  then 
proceeds  to  pass  sentence.  In  some  Courts  of  Quarter  Sessions, 
each  prisoner  or  defendant  is  sentenced  immediately  after  his 
trial ;  in  others,  sentence  is  passed  at  the  end  of  each  day,  on 
all  the  prisoners  who  on  that  day  have  been  convicted  ;  and  in 
others,  not  until  the  end  of  the  Sessions,  when  sentence  is  passed 
on  all  the  prisoners  who  have  been  convicted  during  the  Sessions. 
The  first  seems  to  be  the  better  method ;  at  least  it  is  calculated 
to  have  a  better  and  more  lasting  effect  upon  the  audience,  in 
whose  minds  the  crime  and  its  punishment  are  immediately  con- 
nected, the  latter  following  speedily  and  certainly  upon  the 
former. 

The  punishments  assigned  by  law  for  the  di£Rerent  offences 
which  are  punishable  upon  indictment,  will  be  found  in  a  list, 
arranged  alphabetically,  in  a  former  part  of  this  work,  anU,  p. 
84 — 1 16.  There  are  some  few  sections  of  statutes,  relating  to 
the  subject  generally,  which  it  may  be  useful  to  bring  under  the 
attention  of  the  reader ;  and  which  I  propose  to  do  under  the 
following  heads : — 

Funuhment  of  Fdmy,']  By  stat.  7  &  8  G.  4,  c.  28,  s.  6,  benefit 
of  clergy,  with  respect  to  persons  convicted  of  felony,  was  abo- 
lished altogether.  And  by  sect.  7,  "no  person  convicted  of 
felony  shall  suffer  death,  unless  it  be  for  some  felony  which  was 
excluded  from  the  benefit  of  clergy  before  or  on  the  first  day  of 
the  present  session  of  Parliament,  or  which  hath  been  or  shall  be 
maae  punishable  with  death  by  some  statute  passed  after  that 
day."  And  by  sect  8,  "  every  person  convicted  of  any  felony 
not  punishable  with  death,  shall  be  punished  in  the  manner  pre- 
scribed by  the  statute  or  statutes  specially  relating  to  such  felony ; 
and  that  every  person  convicted  of  any  felony,  for  which  no 
punishment  hath  been  or  hereafter  may  be  specially  provided, 
shall  be  deemed  to  be  punishable  under  this  Act,  ana  shall  be 
liable,  at  the  discretion  of  the  Court,  to  be  transported  beyond 
the  seas  for  the  term  of  seven  years,  or  to  be  imprisoned  [with  or 
without  hard  labour,  s.  9.]  for  any  term  not  exceeding  two  years, 
and  if  a  male,  to  be  once,  twice,  or  thrice  publicly  or  privately 
whipped  (if  the  Court  shall  so  think  fit),  in  addition  to  such  im- 
prisonment." 

2.  "  Whenever  sentence  shall  be  passed  for  felony,  on  a  person 
already  imprisoned  under  sentence  for  another  crime,  it  shall  be 
lawful  for  the  Court  to  award  imprisonment  for  the  subsequent 
offence,  to  commence  at  the  expiration  of  the  imprisonment  to 
which  such  person  shall  have  been  previously  sentenced ;  and 
where  such  person  shall  be  already  under  sentence  either  of  im- 
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prisonment  or  of  transportation,  the  Court,  if  empowered  to  pa^ 
sentence  of  transportation,  may  award  such  sentence  for  the  sub- 
sequent offence,  to  commence  at  the  expiration  of  the  imprison- 
ment or  transportation  to  which  such  person  shall  have  been 
previously  sentenced,  although  the  aggregate  term  of  imprison- 
ment or  transportation  respectively  may  exceed  the  term  ibx  which 
either  of  those  punishments  could  be  otherwise  awarded."  7&  8 
G.  4,  C.28, «.  10. 

3.  Persons  convicted  of  a  felony,  not  punishable  with  death, 
committed  after  a  previous  conviction  for  felony,  may  be  trans- 
ported for  life,  or  for  any  term  not  less  than  seven  years  ;  or  they 
may  be  imprisoned  [with  or  without  hard  labour,  s.  9.]  for  any 
term  not  exceeding  four  years,  and,  if  a  male,  to  be  once,  twice 
or  thrice  publicly  or  privately  whipped  (if  the  Court  shall  so 
think  fit),  in  addition  to  such  imprisonment.  7  &  8  G.  4,  c.  28, 
s.  11. 

Solitary  Cimjinement,']  For  all  oifences  within  stat.  7  &  8 
G.  4,  c.  28,  when  imprisonment  forms  part  of  the  sentence, 
the  Court  may  order  the  prisoner  to  be  kepi  in  solitary  confine- 
ment for  the  whole  or  any  portion  of  such  imprisonment.  7  &  8 
G.  4,  c.  28, 5.  9.  And  the  same,  as  to  all  ofiPences  within  stat. 
7  &  8  G.  4,  c.  29,  (Peel's  Act,  Larceny,  &c.)  Id.s.  4.  And  the  same 
as  to  all  oflTences  within  stat.  7  &  8  G.  4,  c.  30,  (Peel's  Act,  Mali- 
cious  Injuries,  &c.)  Id,  s.  ^7,  And  the  same,  as  to  all  offences 
within  stat.  11  G.  4,  &  1  VV.4,  c.66,  (relating  to  Forgery,  &c.)  Id, 
s.  26.  And  the  same  as  to  all  offences  within  stat.  2  W.  4,  c.34, 
(relating  to  the  Coin).  Id.  s,  19.  And  lastly,  for  all  offences  for 
which  a  woman  might,  before  stat.  1  G.  4,  c.  57,  be  sentenced  to 
be  whipped,  the  Court  may  order  her  to  be  confined  to  hard 
labour  for  any  time  not  exceeding  six  months  nor  less  than  one 
month,  or  may  pass  sentence  of  solitary  confinement  for  any  time 
not  exceeding  seven  days  at  any  one  time,  in  lieu  of  the  sentence 
to  be  publicly  or  privately  whipped.    1  G.  4,  c.  57,  s.  3. 

Hard  Labour,']  For  all  offences  within  stat.  7  &  8  G.  4,  c.  28, 
for  which  imprisonment  may  be  awarded,  the  Court  may  sentence 
the  offender  to  be  imprisoned,  or  imprisoned  and  kept  to  hard  la- 
bour, in  the  common  gaol  or  house  of  correction,  as  to  the  Court  in 
its  discretion  shall  seem  meet.  7  ^  8  G.  4,  c.  28.  s.  9.  And  the 
same,  as  to  all  offences  within  stat.  7  &  8  G.  4,  c.  29,  (PeePs 
Act,  Larceny,  &c.)  Id,  s,  4.  And  the  same,  as  to  all  offence^ 
within  stat.  7  &  8  G.  4,  c.  30,  (Peel's  Act,  Malicious  Injuries, 
&c.)  Id.  s.  27.  And  the  same,  as  to  all  offences  within  stat. 
11  G.4,  &  I  Wm.  4. c.66,  (relating  to  Forgery,  &c.)  Id,  s. 26. 
And  the  same,  as  to  all  offences  within  stat.  2  Wm.  4,  c.  34, 
( relating  to  the  Coin. )  -  Id,  s,  19.  So  a  woman,  instead  of  being 
whipped,  may  be  sentenced  to  imprisonment  and  hard  labour. 
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for  any  time  not  exceeding  six  months,  nor  less  than  one.  1  G. 
4,  e.  67,  s  3.     Vide  supra. 

Also,  by  Stat  3  G.  4,  c.  114,  hard  labour,  as  well  as  impri- 
sonment, may  form  part  of  the  sentence  upon  persons  convicted 
of  any  of  the  following  misdemeanors: — Any  attempt  to  com- 
mit a  felony  ;  any  riot ;  keeping  a  common  gaming-house,  a 
common  bawdy- house,  or  a  common  ill-governed  and  disorderly 
house;  and  wilful  and  corrupt  perjury,  or  subornation  of  perjury. 

There  are  also  several  statutes,  which  specifically  assign  hard 
labour  as  well  as  imprisonment,  as  a  punishment  for  certain 
offences  :  but  none,  I  believe,  except  those  above-mentioned, 
which  by  one  clause  or  section  gives  the  Court  a  discretionary 
power  to  assign  hard  labour  as  a  punishment  for  all  offences 
within  them. 


9.  Costs. 


In  Felonies,]  By  stat.  7  G.  4,  c.  64,  s.  22,  "the  Court  be- 
fore which  any  person  shall  be  prosecuted  or  tried  for  any  felony, 
is  hereby  authorized  and  empowered,  at  the  request  of  the  prose- 
cutor, or  of  any  other  person  who  shall  appear  on  recognizance 
or  subpoena  to  prosecute  or  give  evidence  against  any  person 
accused  of  any  felony,  to  order  payment  unto  the  prosecutor  of 
the  costs  and  expenses  which  such  prosecutor  shall  incur  in  pre- 
ferring the  indictment,  and  also  payment  to  the  prosecutor  and 
witnesses  for  the  prosecution  of  such  sums  of  money  as  to  the 
Court  shall  seem  reasonable  and  sufficient  to  reimburse  such  pro- 
secutor and  witnesses  for  the  expenses  they  shall  have  severally 
incurred,  in  attending  before  the  examining  magistrate  or  magis- 
trates and  the  grand  jury,  and  in  otherwise  carrying  on  such 
{prosecution,  and  also  to  compensate  them  for  their  trouble  and 
OSS  of  time  therein ;  and  although  no  bill  of  indictment  be  pre- 
ferred, it  shall  still  be  lawful  for  the  Court,  where  any  person 
shall  in  the  opinion  of  the  Court  bond  Jide  have  attended  the 
Court  in  obedience  to  any  such  recognizance  or  subpoena,  to 
order  payment  unto  such  person  of  such  sum  of  money  as  to  the 
Court  shall  seem  reasonable  and  sufficient  to  reimburse  such 
person  for  the  expenses  which  he  or  she  shall  have  bond  Jide 
incurred,  by  reason  of  attending  before  theexamiaing  magistrate 
or  magistrates,  and  by  reason  of  such  recognizance  or  subpoena, 
and  also  to  compensate  such  person  for  trouble  and  loss  of  time ; 
and  the  amount  of  the  expenses  of  attending  before  the  examining 
magistrate  or  magistrates,  and  the  compensation  for  trouble  and 
loss  of  time  therein,  shall  be  ascertained  by  the  certificate  of  such 
magistrate  or  magistrates,  granted  before  the  trial  or  attendance 
in  Court,  if  such  magistrate  or  magistrates  shall  think  fit  to  grant 
the  tame ;  and  the  amount  of  all  other  expenses  and  compensation 
shall  be  ascertained  by  the  proper  officer  of  the  Court." 

Also  by  sect.  28,  after  authorizing  courts  of  oyer  and  terminer. 
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&Cm  where  any  person  shall  appear  to  have  been  active  in  or 
towards  the  apprehension  of  a  person  charged  with  murder,  or 
other  felonies  there  specified,  to  order  the  sheriff  of  the  county, 
in  which  the  offence  was  committed,  to  pay  such  person  "  such 
sum  or  sums  of  money  as  to  the  Court  shall  seem  reasonable  and 
sufficient  to  compensate  such  person  or  persons  for  his,  her  or 
their  expensef,  exertions,  and  loss  of  .time  in  or  towards  such 
apprehension :"  it  is  enacted,  that  *'  where  any  person  shall 
appear  to  any  Court  or  Session  of  the  Peace,  to  have  been  active 
in  or  towards  the  apprehension  of  any  party  charged  with  re- 
ceiving stolen  property,  knowing  the  same  to  have  been  stolen, 
such  Court  shall  have  power  to  order  compensation  to  such  per- 
son, in  the  same  manner  as  the  other  Courts  hereinbefore  men- 
tioned." The  sum  thus  paid  by  the  sheriff,  is  to  be  repaid  to  him 
by  the  Treasuiy,  i .  29. 

In  Aftsdtfmeanors.]  By  stat.  7  G.  4,  c.  64,  s.  23, "  where  any 
prosecutor  or  other  person  shall  appear  before  any  Court  on  re- 
cognizance or  subpoena,  to  prosecute  or  give  evidence  against 
any  person  indicted  of  any  assault  with  intent  to  commit  felony, 
of  any  attempt  to  commit  felony,  of  any  riot,  of  any  misdemeanor 
for  receiving  any  stolen  property  knowing  the  same  to  have  been 
stolen,  of  any  assault  upon  a  peace  officer  in  the  execution  of  his 
duty,  or  upon  any  person  acting  in  aid  of  such  officer,  of  any 
neglect  or  breach  of  duty  as  a  peace-officer,  of  any  assault  com- 
mitted in  pursuance  of  any  conspiracy  to  raise  the  rate  of  wages, 
of  knowingly  and  designedly  obtaining  any  property  by  raise 
pretences,  of  wilful  and  indecent  exposure  of  the  person,  of  wilful 
and  corrupt  perjury,  or  of  subornation  of  perjury :  every  such 
Court  is  hereby  authorized  and  empowered  to  order  payment  of 
the  costs  and  expenses  of  the  prosecutor  and  witnesses  for  the 

{prosecution,  together  with  a  compensation  for  their  trouble  and 
OSS  of  time,  in  the  same  manner  as  Courts  are  hereinbefore  au- 
thorized and  empowered  to  order  the  same  in  cases  of  felony ;  and 
although  no  bill  of  indictment  be  preferred,  it  shall  still  be  lawful 
for  the  Court,  where  any  person  shall  have  bond^e  attended  the 
Court  in  obedience  to  such  recognizance,  to  order  payment  of  the 
expenses  of  such  person,  together  with  a  compensation  for  his  or 
her  trouble  and  loss  of  time,  in  the  same  manner  as  in  cases  of 
felony :  Provided,  that  in  cases  of  misdemeanor,  the  power  of 
ordering  the  payment  of  expenses  and  compensation,  shall  not 
extend  to  the  attendance  before  the  examining  magistrate." 

Upon  an  indictment  for  a  nuisance  by  a  steam-engine,  it  is 
enacted  by  stat.  1  &  2  G.  4,  c.  41,  that  it  shall  be  '*  lawful  for 
the  Court  by  which  judraient  ought  to  be  pronounced,  in  case  of 
conviction  on  any  such  indictment,  to  award  such  costs  as  shall 
be  deemed  proper  and  reasonable  to  the  prosecutor  or  prosecutors, 
to  be  paid  by  the  party  or  parties  so  convicted  as  aforesaid,  such 
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award  to  be  made  either  before  or  at  the  time  of  pronounciDg 
final  judgment,  as  to  the  Court  may  seem  fit." 

How  ascertaitud  and  paid,'^  The  justices  at  sessions  are  to 
make  such  regulations,  with  respect  to  the  costs  to  be  allowed, 
as  to  them  shall  seem  just  and  reasonable,  and  may  from  time  to 
time  alter  the  same ;  such  regulations  to  be  approved  of  by  one 
justice  of  gaol  delivery  for  the  county.    7  G.  4,  c.  64,  s.  26. 

The  attorney  for  the  prosecution  makes  out  a  bill  of  the  costs 
and  expenses,  according  to  the  regulations  established  at  the 
muticular  Quarter  Sessions.  He  then  takes  it  to  the  Clerk  of  the 
Peace,  who  will  tax  it,  and  give  him  an  order  for  the  amount ; 
for  which  he  is  to  be  paid  one  shilling  for  the  prosecutor,  or  six- 
pence for  each  other  person,  whose  expenses  are  allowed.  See  7 
G.  4,  r.  64,  «.  24.  In  counties,  &c.  this  order  is  upon  the  trea- 
surer of  the  county,  riding,  &c.,  and  is  paid  out  of  the  county 
rate;  Id.;  in  boroughs,  having  separate  Quarter  Sessions,  the 
order  is  upon  the  treasurer  of  the  borough,  and  is  paid  out  of 
the  borough  fund.    f>  &c6  W.  4,  c.  76,  s.  113. 


1 0.  destitution  of  Stolen  Goodi, 

As  to  goods  &c.  obtained  by  larceny,  embezzlement  or  false  pre- 
tences, it  is  enacted  by  stat.  7  &  8  G.  4,  c.  29,  s.  57,  that  "  if  any 
person  guilty  of  any  such  felony  or  misdemeanor  as  aforesaid,  in 
stealing,  taking,  obtaining  or  converting,  or  in  knowingly  re- 
ceiving, any  chattel,  money,  valuable  security  or  other  property 
whatsoever,  shall  be  indicted  for  any  such  offence,  by  or  on  be- 
half of  the  owner  of  the  property,  or  his  executor  or  administrator, 
and  convicted  thereof :  m  such  case  the  property  shall  be  re- 
stored to  the  owner  or  his  representative ;  ana  the  Court  before 
whom  any  such  person  shall  be  so  convicted,  shall  have  power 
to  award  from  time  to  time  writs  of  restitution  for  the  saia  pio- 
perty,  or  to  order  the  restitution  thereof  in  a  summary  manner : 
Provided  always,  that  if  it  shall  appear,  before  any  award  or 
order  made,  that  any  valuable  security  shall  have  been  bondjide 
paid  or  discharged -by  some  person  or  body  corporate  liable  to 
the  payment  thereof,  or  being  a  negotiable  instrument  shall  have 
been  h&nafide  taken  or  received  by  transfer  or  delivery,  by  some 
person  or  body  corporate,  for  a  just  and  valuable  consideration, 
without  any  notice,  or  without  any  reasonable  cause  to  suspect 
that  the  same  had  by  any  felony  or  misdemeanor  been  stolen, 
taken,  obtained  or  converted  as  aforesaid,  in  such  case  the  Court 
»ha]l  not  award  or  order  the  restitution  of  such  security." 
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CHAPTER  III. 

The  Practice  of  the  Court  of  Quarter  Sessions,  as  a  Court  of 

AppeaL 


Section  I. — ^Appeals  generally. 


In  tchat  Cases  an  Appeal  lies. 

It  has  already  been  observed,  that  the  Court  of  Quarter  Sessions 
derives  its  jurisdiction  entirely,  either  from  ihe  commission  of  the 
peace,  or  from  the  provisions  of  certain  acts  of  parliament.  No 
jurisdiction  whatever,  as  a  court  of  appeal,  is  given  to  it  by  the 
commission ;  see  ante,  2 — 9 ;  jurisdiction  in  that  respect,  there- 
fore, can  be  given  to  it  by  statute  only.  There  is  no  general 
statute  upon  the  subject;  but  the  power  of  appealing  to  the 
Sessions  is  given  by  different  statutes  in  particular  instances. 
An  appeal  is  thus  given,  against  orders  of  removal,  by  stat. 
13  &  14  C.  2,  c.  12,  s.  2,  and  3  W.  &  M.  c.  11.  s.  9,  10 ; 
against  poor  rates,  by  stat.  17  G.  2,  c.  38,  s.  4 ;  against  county 
rates,  by  stat.  57  G.  3,  c.  94,  s.  2;  against  the  appointment  of 
overseers,  by  stat.  43  £l.c.2,s.6.and  17  G.2,c.38.  s.4;  against 
the  allowance  or  disallowance  of  overseers'  accounts,  by  stat. 
17  G.  2,  c.  38,  s.  4,  and  50  G.  3,  c.  49.  s.  2 ;  against  summary 
convictions  in  several  particular  instances,  by  some  other  sta- 
tutes ;  and  in  some  other  cases.  And  it  must  appear  to  be  given 
expressly  by  the  words  of  the  statute:  it  cannot  be  implied. 
Where  a  statute  (25  G.  3,  c.  72,)  which  imposed  a  certain  excise 
duty  upon  cottons,  &c.,  referred  to  the  old  excise  statute,  12  C.  2, 
c.  24,  and  enacted  that  all  powers  and  authorities,  clauses,  mat- 
ters and  things  in  that  statute,  and  every  other  act  relating  to  the 
excise,  provided,  for  the  securing,  enforcing,  mitigating,  recover- 
ing, adjudging  and  ascertaining  of  the  duties  therein  mentioned, 
should  be  applied  to  the  managing,  mitigating,  adjudging,  ascer- 
taining and  recovering  the  duties  granted  by  that  Act,  in  as  full 
a  manner  as  if  such  powers,  &c.  were  repeated  and  re-enacted  in 
that  Act ;  and  upon  an  application  for  a  mandamus  to  the  justices 
at  Sessions  to  receive  an  appeal  against  a  conviction  for  an  offence 
under  stat  25  G.  3,  c.  72,  it  was  argued,  that  although  that  sta- 
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tute  did  not  expressly  give  the  appeal,  yet  the  statute  12  C.  2, 
and  other  excise  Acts  did,  and  that  therefore  such  appeal  clause 
in  the  former  statutes  must  be  deemed  to  be  embodied  in  this  Act, 
and  the  party  convicted  had  consequently  a  right  to  appeal ;  but 
the  Court  held,  that  the  appeal  clause,  which  was  a  special  provi- 
sion, could  not  be  deemed  to  be  included  in  the  general  words  above- 
mentioned,  and  that  no  appeal  lies  unless  it  is  given  by  express 
words.  JR.  V.  J  J.  of  Surrey,  2  T.  R.  504.  And  see  R.  v.  Skone, 
6  East,  614.  JR.  v.  JJ.  of  Staffirrdshire,  12  East,  572.  But  see 
R,  V.  Mayor  of  Liverpool,  3  i).  &  JR.  275,  semb,  cont.  On  the 
other  hand,  where  an  appeal  is  given  by  the  express  words  of  a 
statute,  the  party  shall  not  be  deprived  of  it  by  any  thing  to  be 
implied  from  other  clauses  in  the  Act  See  R.  v.  JJ.  of  Salop, 
2  fi.  S^Ad.  145.  R,  V.  JJ.  of  Hants,  1  fi.  ^  Ad.  654.  Where  there 
is  such  an  express  provision,  therefore,  the  only  question  is,  whe- 
ther the  particular  grievance  of  which  the  party  complains,  and 
against  which  he  intends  to  appeal,  comes  within  the  words  and 
meaning  of  the  appeal  clause  in  question.  Some  of  these  clauses 
are  specific  enough,  and  there  is  no  difficulty  in  judging  to  what 
grievances  they  extend;  but  much  the  greater  number  are 
couched  in  generic  terms,  (such  for  instance  as,  "  if  any  person 
shall  think  himself  aggrieved  by  any  thing  done  in  pursuance  of 
this  Act,"  &c.)  and  it  often  becomes  a  question  whether  a  parti- 
cular grievance  comes  within  the  general  words  of  the  statute. 
See  R.  V.  Tucker,  3  B.  ^  C.  544.  R.  v.  J  J.  of  St.  Alban's,  SB.df 
C.  698.  JR.  V.  J  J.  of  Kent,  9  B.  ^  C.  283.  R,  v.  J  J.  of  Devon, 
4  M.^  5.  421. 

By  and  against  whom  the  Appeal  is  to  be  brought. 

By  whom.]  This  is  always  mentioned  in  the  clause  of  the 
statute  giving  the  appeal,  either  specifically  or  in  general  terms ; 
and  it  is  a  question  entirely  of  construction,  whether  the  party, 
as  well  as  the  grievance,  comes  within  the  meaning  of  the  clause. 
Where  the  words  are  specific,  there  is  usually  no  difficulty  upon 
the  subject;  but  where  the  words  are  general— if  any  person 
shall  think  himself  aggrieved,  or  the  likcr-it  sometimes  becomes 
a  question  of  difficulty  whether  the  party  seeking  to  appeal  is  a 
party  aggrieved  within  the  meaning  of  the  statute.  Where  a 
licensed  publican  appealed,  as  a  party  grieved  within  stat.  9  G.  4, 
c.  61,  (the  Licensing  Act,)  s.  27,  because  the  magistrates  granted 
a  licence  to  another  person,  who  had  set  up  a  public-house 
within  a  few  yards  of  his  house ;  the  Court  held,  that  he  was  not  a 
party  aggrieved  within  the  meaning  of  the  statute ;  those  only  who 
were  immediately  aggrieved  by  the  act  done,  and  not  those  who 
were  merely  consequentially  injured,  were  within  the  meaning 
of  this  appeal  clause,  ti.  v.  J  J.  of  Middlesex,  3  B.  ^  Adolph.  938. 
In  another  case  it  became  a  question  who  was  to  be  deemed  a 
party  aggrieved,  within  the  appeal  clause  in  the  Old  High  way  Act, 
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(13  Geo.  3,  c.  78,)  so  as  to  appeal  against  the  appointment  of 
surveyors  of  tbe  highways ;  aod  the  Court  said,  that  every  inha- 
bitant must  be  deemed  to  be  aggrieved  by  a  bad  appointmrat  of 
surveyors.    R.  v.  J  J.  of  Su  Alban's,  3  B.  4f  C.  698. 

Where  one  of  eight  overseers  in  a  parish  appealed  against  the 
allowance  of  the  constable's  accounts,  although  the  other  ove^ 
seers  dissented  from  the  appeal :  the  Court  held,  that  one  overseer 
tlone  could  not  appeal  in  this  case ;  the  statute  ( 18  G.  3,  c.  19, 
t.  4,)  gave  authority  to  the  overseer  or  overseers  to  appeal,  if 
they  found  that  the  parish  was  aggrieved ;  and  as  they  have  thus 
to  exercise  a  judgment  in  bringing  the  appeal,  such  appeal  could 
not  be  instituted  by  a  ]es»  number  than  the  majonty  of  them. 
R,  v.  JJ,  of  LaneoBhire,  5  fi.  ^  Aid,  755.  On  the  other  hand, 
where  six  several  persons,  rated  to  the  poor  by  the  same  rate, 
jointly  appealed  against  it,  on  the  ground  that  some  persons  had 
been  omitted  and  others  underrated,  and  the  Sessions  refused  to 
entertain  the  appeal,  on  the  ground  that  there  ought  to  have  been 
a  separate  appeal  by  each  appellant :  the  Court,  upon  application, 
granted  a  mandamus  to  the  justices  to  enter  continuances  and 
hear  the  appeal,  holding  that  there  was  nothing  in  the  objection. 
R,  V.  J  J,  of  Sussex,  15  East,  206.  So  where  several  jointly  ap- 
pealed  against  a  rate,  each  claiming  exemption  on  a  distinct 
ground  from  the  other, — one  because  be  was  rated  for  ships,  ano- 
Uier  for  money  lent  on  mortgage,  another  for  household  furniture, 
another  for  his  pay  as  captain  in  the  navy,  &c. — it  was  deemed 
unobjectionable  on  this  ground.  R.  v.  White  et  al.  4  T.  A.  771. 
Also,  where  there  was  one  appeal  against  four  rates,  the  Court 
held  it  to  be  sufficient.    R,  v.  J  J,  of  Suffolk,  1  B.  ^  Aid.  640. 

Against  lo^om.]  The  appeal  is  deemed  to  be  brought  against 
those  to  whom  notice  of  appeal  is  directed  by  the  statute  to  be 
given.  An  appeal  against  an  order  of  removal,  is  deemed  to  be 
against  the  churchwardens  and  overseers  of  the  removing  parish 
or  township,,because  the  statute  directs  the  notice  of  appeal  to 
be  directed  to  them.  9  G.  1,  c.  7,  s.  8.  In  an  appeal  against  a 
poor-rate,  the  notice  of  appeal  must  be  given  to  the  churchwardens 
and  overseers  of  the  poor  of  the  parish,  &c.  17  G.  2,  c.  38,  s.  4, 
and  to  such  occupiers  and  inhabitants  as  in  the  notice  are  stated 
to  be  omitted  in  the  rate  or  underrated ;  R.  v.  JJ,  of  Berkshire, 
Doug,  on  Elections,  132.  R,  v.  Brooke,  Bart.  9  B.  ^  C.  915  ; 
and  the  appeal  must  be  deemed  to  be  against  them.  In  an 
appeal  against  the  allowance  of  overseers'  accounts,  the  notice  of 
appeal  must  be  given  to  **  the  churchwardens  and  overseers  of 
the  poor  of  the  parish,"  &c. ;  17  G.  2,  c.  38,  s.  4.  41  G.  3,  c.  23, 
s.  4.  see  R.  v.  J  J.  of  Norfolk,  2  B.  ^  Adolph.  944;  which  was 
intended  and  in  practice  is  construed  to  mean,  the  persons  whose 
accounts  are  the  subject  of  the  appeal,  although  at  ihe  time  they 
are  no  longer  overseers;  and  the  appeal  is  accordingly  deemed 


By  and  against  whom.  265 

to  be  against  them.  Bat  ia  an  appeal  by  oveneen  against  the 
disallowance  of  items  in  their  accounts,  the  statute  (50  G.  3,  c. 
49,  s.  2,)  makes  no  mention  of  notice  of  appeal,  nor  has  any 
case  been  decided  upon  it ;  but  as  the  notice  is  to  be  against  the 
order  of  the  justices  in  special  sessions  disallowing  the  items, 
and  such  order  is  not  made  at  the  instance  of  the  parish  or 
any  other  person,  the  justices  perhaps  are  to  be  deemed  the 
respondents.  In  appeals  against  county  rates,  the  notice  of  ap- 
peal must  be  given  not  only  to  those  who  made  the  rate,  but 
also  to  the  Clerk  of  the  Peace  and  the  hundred  constable  *,  57 
G.  3,  c.  94,  s.  2  ;  and  the^  are  to  be  deemed  the  respondents. 
In  appeals  against  convictions,  the  notice  is  sometimes  required 
to  be  given  to  the  prosecutor  alone,  as  in  the  summary  convic- 
tions under  Peel's  Acts,  7  &  8  G.  4,  o.  29,  s.  72,  and  c.  30,  s.  38  ; 
sometimes  to  the  msgistrates  alone,  sometimes  to  both ;  and  the 
appeal  is  accordingly  intituled.  In  many  cases,  where  an  appeal 
is  given,  it  is  not  mentioned  to  whom  the  notice  of  appeal  is  to  be 
given :  in  such  a  case,  if  the  proceeding  appealed  against,  be  the  act 
of  a  justice  of  the  peace,  at  the  instance  of  some  party  who  has  an 
interest  to  support  it,  the  notice  of  appeal  may  be  directed  to  the 
party,  or  perhaps  to  both  the  party  and  the  justice;  but  if  it  be 
the  act  ofthe  justice,  and  not  at  the  instance  of  a  party,  then  it 
should  seem  that  the  notice  of  appeal  must  be  given  to  the 
justice  only,  even  although  a  party  be  really  interested  in  the 
0vent« 

To  what  Court  the  Appeal  is  to  be. 

The  appeal  must  be  made  to  the  Court  of  Quarter  Sessions, 
holden  fur  the  county  or  borough  within  which,  or  by  the  justices 
of  which,  the  act  complained  of  was  done.  And  where  the  ses- 
sions are  holden  in  different  divisions  of  a  county  or  riding  by 
adjournment,  the  appeal  not  only  may  be  to  the  sessions  holdea 
within  that  division  where  the  order  or  conviction  &c.  appealed 
against  was  made,  R,  v.  J  J.  ofSiis$ex\  7  T.  R.  107,  but  it  seems 
t£at  it  must  be ;  for  otherwise  jt  would  be  in  the  power  ofthe 
appellant  to  harrass  the  respondent,  by  entering  the  appeal  at  a 
sessions  for  a  distant  division  of  the  county,  and  it  might  other- 
wise be  attended  with  mischievous  consequences.  R.  v.  Coyston, 
1  Sid.  149. 

Formerly,  against  orders  of  removal,  made  by  the  justices  of  a 
borough  which  was  not  a  county  of  itself,  the  appeal  must  have 
been  to  the  sessions  of  the  county  within  which  the  removing 

Sarish  was  situate.  8  ^f  9  W.S,  c.  30,  s.  6.  and  see  Id,  s.  8. 
G.  1,  c.  7,  $.  7.  R.  V.  Wemlover,  2  Salk,  490.  R.  v.  Maiden, 
Set,  Sf  Rem,  10.  So  in  corporations  or  franchises  not  having 
four  justices,  all  appeals  against  rates,  and  against  overseers' 
ftccounLs,  might  be  brought  to  the  sessions  of  the  county,    17 

If 
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G,  2,  e.  38, «.  5.  And  the  same,  in  corporations  or  franchises 
noi  having  more  than  six  justices,  nor  having  jurisdiction  or  au- 
thority  over  two  or  more  whole  parishes  or  wards.  1  G.  4,  c.36. 
Bat  as  by  the  recent  Municipal  Corporation  Act,  5  &  6  W.  4,  c« 
76,  s.  105,  in  all  corporations  within  that  Act,  to  which  his 
Alajesty  shall  grant  a  separate  Court  of  Quarter  Sessions,  sucb 
Court  *'  shall  be  a  Court  of  record,  and  shall  have  cognizance  of 
all  crimes,  offences,  and  matters  whatsoever  cognizable  by 
any  Court  of  Quarter  Sessions  for  counties  in  England,  and 
the  recorder  shall  have  power  to  do  all  things  necessary  for  exer- 
cising such  jurisdiction,  notwithstanding  bis  being  sole  judge,  as 
fully  as  any  such  last^mentioned  Court :"  this  seems  to  me  to  be 
a  virtual  repeal  of  the  above  statutes,  and  that  the  appeals  above- 
mentioned  must  now  in  all  cases  be  to  the  borough  sessions,  and 
not  to  the  sessions  of  the  county. 

Within  what  Time  the  Appeal  is  lobe  brought. 

In  nearly  all  cases,  the  statnte  giving  the  appeal,  limits  the 
time  within  which  such  appeal  is  to  be  brought,  and  fixes  the 
period  from  which  that  time  is  to  be  reckoned.  First,  as  to  the 
time  limited :  If  the  statnte  limit  a  certain  number  of  months, 
6lc.,  it  has  been  holden  that  the  appellant  has  the  whole  of  those 
months,  and  until  the  sessions  next  after  the  expiration  of 
them,  to  appeal.  R.Y.JJ.af  Middlesex,  6  Af.  ^  5. 279.  W her» 
a  party  was  convicted  on  the  2d  of  January,  for  an  offence  against 
a  statute,  which  allowed  him  to  appeal  against  the  conviction 
within  three  calendar  months ;  the  next  sessions  were  on  the 
13th  January;  but  he  did  not  appeal  until  the  Easter  Sessions^ 
(which  were  in  April,  and  after  the  three  months  had  expired,) 
and  the  sessions  then  refused  to  hear  the  appeal,  on  the  ground 
that  he  should  have  appealed  at  some  sessions  holden  within  the 
three  months :  but  the  Court  held  this  decision  of  the  sessions 
to  be  wrong ;  the  plain  meaning  of  the  clause  in  the  statute  was, 
that  the  party  should  have  three  months  to  appeal,  that  is  to 
say,  he  should  be  allowed  three  months  to  make  op  his  mind 
whether  he  would  appeal  or  not ;  but  by  the  construction  given 
to  the  clause  by  the  sesMons,  he  would  have,  not  three  months, 
but  eleven  days  only,  for  that  purpose.     Id. 

Where  the  statute  gives  a  party  until  the  "  next  sessions'*  to  ap- 
peal, this  is  not  usually  construed  to  mean  strictly  the  very  next 
sessions,  which  might  be  impracticable  ;  they  might  happen  the 
very  next  day  after  the  order  or  conviction,  &c.,  when  the  party 
would  have  no  time  to  prepare  his  case,  give  his  notice  of  appeal, 
&c.  But  this  term  "  next  sessions"  in  appeal  clauses,  is  con- 
straed  to  mean  the  next  practicable  sessions,  allowing  the  party 
a  reasonable  time  to  prepare  his  case,  get  up  his  evidence,  give  no* 
tice  of  appeal,  &c.  W  here  an  oider  of  removal  from  Mold  in  Flint- 
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shire  to  Leek  (which  was  at  a  distance  of  54  miies)wa8  made  on  the 
24th  September,  but  not  served  until  the  3d  Oetober,'and  the  ses- 
sions were  holden  on  the  7th  ;  no  appeal  being  then  entered,  the 
justices  at  the  following  sessions  refused  to  receive  it :  upon   an 
application  for  a  mandamus  to  the  justices,  to  enter  continuances 
and  try  the  appeal,  the  Court  held,  that  under  the  circumstances 
the  parish  of  Leek  had  until  the  second  sessions  to  enter  thii 
appeal,    as  it  was  impracticable  for  them  to  prosecute  it   at 
the  sessions  next  immediately  after  the   service  of  the  order. 
R.  V.  J  J.  of  Flintshire,  7  T,  R.  200.    S.  P.   R,  v.  JJ,  of  th* 
E.  R.  Yorkshire,   Doug.  192.     R.  v.  JJ.  of  Sussex,   15   East, 
206.     So  where  an  order  of  removal  was  made  on  Tuesday, 
but  not  served  until  12  o'clock  on  Saturday,  and  the  sessions 
commenced  on  the  Tuesday  following ;  the  appellants  did  not 
enter  their  appeal  at  those  sessions,  but  at  the  next  following 
sessions  they  tendered  it,  and  the  sessions  refused  to  receive  it, 
on  the  ground  that  it  ought  to  have  been  entered  at  the  first  ses- 
sions after  the  order :  the  Court  however  held,  that  although  the 
statute  required  the  appeal  to  be  made  to  the  next  Quarter  Ses- 
sions, that  must  mean  the  next  practicable  sessions ;  the  parish 
officers  must  have  a  reasonable  time  to  make  inquiries,  that  they 
may  judge  of  the  propriety  of  appealing  or  not;  and  here  the 
appellants  had  one  day  only,  namely,  the  Monday,  for  that  pur- 
pose, which  the  Court  considered  insufficient.   R,  v.  J  J,  of  Essex, 
1  B.^AId.  210.     So,  where  an  order  of  removal  from  Richmond 
to  Mortlake,  both  in  Surrey,  was  made  on  the  11th  January, 
and  executed  on  the  same  day ;  the  sessions  for  Surrey  began  on 
the  12th,  and  lasted  fourteen  days;  were  then  adjourned  to  the 
2d  of  February,  and  lasted  one  day  ;  and  were  then  again  ad- 
journed to  the  1st  of  March,  when  they  lasted  two  days;  and 
by  the  practice  of  the  sessions,  the  appeal  might  have  been  en- 
tered at  any  time  during  the  sessions,  or  at  the  first  adjournment : 
but  the  appellants  did  not  enter  the  appeal  until  the  iEaster 
SesMODS ;  and  the  sessions  then  refused  to  receive  it,  although  the 
appellants  had  given  notice  of  appeal,  and  were  then  ready  to 
try  it.     The  Court  now  granted  a  mandamus  to  the  justices, ' 
commanding  them  to  hear  the  appeal ;  the  statute  never  con- 
templated the  continuance  or  adjournment  of  the  sessions ;  and 
if  the  appellants  have  not  a  reasonable  time,  between  the  execu* 
tion  of  the  order  and  the  first  day  of  the  sessions,  to  consider 
whether  they  will  appeal  or  not,  they  shall  have  until  the  next 
following  sessions  for  that  purpose.    R,  v.  J  J,  of'  Surrey,  1  M.^ 
S.  479.  and  see  R.  v.  J  J.  of  Sussex,  7  T.  R.  107.     Where  an 
order  of  removal  was  served  on  the  8th  April,  and  the  sessions 
were-  bolden  on  the  15th,  and  by  the  practice  of  the  ses»ons 
eight  days'  notice  of  appeal  was  required ;  notice  of  appeal  was 
given  for  the  July  Sessions,  but  the  sessions  then  refused  to  allow 
the  appellants  to  enter  the  appeal  or  to  try  it,  on  the  ground 
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t^.^ ,  V  'l*vv/l-  <A»^  4H»v.kl  fiv*  Wi*  vtmtoi'vsAns: (sf  s^i^Bai  for  tfttf 

^*^l^  ¥/^  v|^jAv<  fi*t't*iy  Uh  i<^  jw^pwe  «rf  ilawrac  it  ai^irarned,  was 
MM  ^^kA^Ar*  tktkMtituy,  It  fr^«  ur>fii«iec!«aorr:  k  was  mfciwiit  to 
^>/i4,^  M  <4f  ^U*'  m^^itfu%  ni  whw\t  i\m  f^^j  ^  ius  ■once  was  btmnd 
IH  My  M  )  flMty  ^mtutoitt  ((Mnt^rd  a  mambunos  to  the jntkes, re- 

t\Ul  It'   4  Mil  Mt  li,  v,J,f.  ttj  StrnthampUm^  id,  641 ».  B.  v.  J  J.  tf 
hmt,  hi.  fi;iO«     Ihtt  wh«r«  t  ho  appellants  in  s«ch  a  case  propoECii 
IM  niili.i    lliMii  H|»|iiiftl   lit  tli«  second  sessions,  and  to  lespite  it 
((«»'iily,   Niul  (lid  HUNiilons  refused  to  receive  the  appeal:    the 
i  MMU  luiM  tlirti  tlin  k«)iiNions  had  clone  rightly;  the  appellants 
htui  m  ilultl  hi  iMUii  ov«r  the  flist  sessions  ;  but  if.  having  done 
SV4,  \\w\  \\^\\  uUrh  rKUMUr  notice,  and  had  come  prepared  to  try 
M  \\w  kPOMUvl  Mi>«iii(MU,  \\\^  Court  would  have  relieved  them  ;  as 
ho\w\v»,  \\w\  \\A\{  \\^\\\\Pt  Appealed  to  the  Brst  sessions,  nor 
\W(^  \\\  A  «u^\^tto»  \y\  ti;v  M  \M  second  sessions  (supposing  they 
iK'Wi  \\\vw  Uv^^u  i^iKvwv\i  Jo  wtw  their  appeal)  the  Court  refused 
A  «»»^wsUum*  »\k  thv  i«MKi»  to  he*t  the  appeal.    R.  v.  JJ.  of  the 
II ,  K    \  v'l  A%^M<x  4  ^)  ^  v>^  ;jt:i7.    The  cases  we  have  now  been 
V^tw^,  Aiv  v>%«v^>k\4  «t't^^^^*'^  eiders  vf  removal,  which,  by 
«^  ^v^s^-vvM^  M»  )«utx  9*  vV  U  v\  7»  Hkay  ia  ^1  cases,  if  entered  at 
\hv  uv  \i  x>>xvxiv^K>i  «iW«  ^  ^(diH'.  be  respited  entil  the  next  ibi- 
K^w  >  .\>i  \v«.v\>a»x  V  iK  tfaMHk  t»tit«lW  dniermiaed,  if  it  appear  to  the 
vv)\.Kv>\  ^^s»\  v>v«.>«HKik>|i^  ttv^ttv^r  «^t' !Sppe«si  bttSBot  been  given. 
^MV  m  ^^  sSiWi  sM<»««.  «H  Jk|v»^><«l^  wQ«re  BO  sttch  antfaority  t» 
\\\\^><\yf  k^  i'Vv^K  ;uv-  ^«|.»fK,siu:K  ttttt^t  h^ws  %  reatseMiUe  time,  net 
s^4  \  .V  lUxKv^  U(^  >t«».  tMtiKt  ^bOitih^  be  will  ^tpe^l  or  not,  but  to 
>(  w  t.\  KstvNj^  sx'^  ^H  Jk{*  "iit^ii^kMiiwf^  vti  to  pvefMre  his  case  for 
V.  «si. .    u«>*  :  .kv  u^it'  %H  o%M>  tMvcit  the  aexc  sessioes  after  the 
vw^s  ss  NvMi.NMvs»  c\ss    ^  Nd^Miu  >eMft  tiMit  tie  shall  have  oatil 
*.»V   Kv  vMv»%  >»^  >^>>«(V4*»^V<iK«r  4ttc*rv  his.:kppeel. 

V\  K^v  i  vvs   ^«  u  \sSK^v<kk  »Mbs:MAO»fe»«feiidoft  tiie^thOefeiK 
V,\«  v^w  %w  <w<*.v««  N^M^«t^<*es  %«^   M««Mft  «to  th*  oect  day  :  aft 

■!«^vuu»4    On-     «ty««  juiv.   K4<  A^sj^^ft  <%<«».  ^*ttemM.  itt»t  ^eSfNtod  ;  at  & 
NMNV^\^vk>,u<k>^9.^s^M«>«  w<*«t^«*«  *Hk  V  .''utt  ikmbma  to  tTT  toe  appeel« 

'vs'^  ^v  t.i^v  i  ^v  '  ^«v»%«,it^^  '^^''fcimn*  »t^  «i»<x starter •sai 
<a  vX^vvV*   <-v     >i>»«*««rVv   'K*^  -^^^^'^^    <Mf    ;eAitor 
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Iradistiactioii  to  a  special  sessions.  A.  v.  J  J.  of  London,  15 
East,  632.  Oa  the  other  hand,  where  it  appeared  that  in  the 
Borough  of  Carmarthen  there  were  no  quarter  sessions,  but 
merely  general  sessions  held  twice  a  year,  and  the  magistrates 
at  one  vf  these  sessions  refused  to  receive  an  appeal  against  an 
order  of  removal,  conceiving  that,  as  they  had  no  quarter  ses- 
sions, they  had  no  authority  to  do  so :  but  the  Court  of  King's 
Bench  held,  that  in  places  where  there  are  no  quarter  sessions, 
ihe  appeal  may  be  to  the  next  general  sessions,  and  the  sessions 
«re  bound  to  enter  and  try  it.  R,  y.  JJ,  of  Carmarthen,  4  B,  8^ 
Aid.  291. 

Where  the  appeal  is  required  to  be  within  a  reasonable  time, 
the  c|uestion,  what  is  a  reasonable  time,  is  for  the  sessions  to  de- 
termine, taking  into  consideration  the  circumstances  of  the  par- 
ticular case.  Where  no  time  is  limited,  it  should  seem  that  the 
sessions  would  not  be  warranted  in  refusing  to  receive  the  appeal, 
merely  on  the  ground  of  its  not  having  been  entered  within  a 
treasonable  time. 

Secondly,  as  to  the  period  from  which  the  time  limited  for 
bringing  an  appeal  is  to  be  reckoned.  In  some  cases,  the  statute 
giving  the  appeal  expressly  states  this  period,  by  stating  that  the 
appeal  shall  be  brought  within  a  certain  time,  or  at  the  next 
sessions,  after  the  order  made  or  the  judgment  given,  or  the  like. 
In  such  cases  the  appeal  must  be  brought  (if  at  all)  within  the 
limited  time,  reckonmg  from  the  date  of  the  order  or  judgment 
&c.,  whether  the  party  intending  to  appeal  were  a  party  to  such 
order  or  judgment,  or  in  fact  knew  of  it  in  time,  or  not ;  for 
whatever  hardship  this  may  be  upon  the  party,  the  statute  is 
peremptory  in  this  respect,  and  the  Court  can  exercise  no  discre- 
tion upon  the  subject.  H,  v.  JJ,  of  Buekinghamskire,  2  M.  ^  S. 
230.  R.  V.  JJ.  of  Pembroke$hire,  2  East,  213.  R.  v.JJ.  ofStaf^ 
fordihire,  3  East,  151.  Where  the  statute  states  that  the  appeal 
shall  be  brought  within  a  certain  time,  or  at  the  next  sessions, 
after  cause  of  complaint  shall  have  arisen  &c.  or  the  like,  then, 
in  order  to  render  the  period  certain,  from  which  the  time  limited 
is  to  be  reckoned,  it  is  only  necessary  to  ascertain  at  what 
time  the  matter  of  complaint  arose,  which  is  the  subject  of  the 
appeal.  And  this  must  depend  upon  the  circumstances  of  each 
paiticular  «ase.  See  R.  v.  //.  of  Wiltt,  13  £ait,  353.  R.  v. 
Nockoldi,  1  Ad.  ^  £.243.  R.  v.JJ.  <f  Gioucetierthire,  3  Af.  ^  S. 
127.  R.  V.  J  J.  of  Devon,  1  Af.^  S.  411.  R.  v.  JJ.  of  Lancatiiire, 
SB.S^C.  593.  R.  V.  J  J.  of  Salop,  2  fi.  ^  Adelph.  145. 

In  other  cases,  the  statute  giving  the  appeal,  does  not  fix  ex- 
pressly the  period  from  which  the  time  of  limitation  is  to  be 
reckoned,  aithoueh  perhaps  it  does  so  impliedly.  As  where  the 
Act  states  that  if  any  person  shall  find  himself  aggrieved  by  any 
diet  done,  or  order  made  &c.,  or  the  like,  he  may  appeal  within  a 
eertain  time,  or  at  the  next  sessions,  or  the  like :  in  that  case^  if 
the  person,  intending  to  appeal,  were  a  party  to  the  order  04 


/^70  ^ppeaUt  general^. 

$iiu  lUtMiuiiuUrly  t/*^w  tb^  UaU;  vf  MAcb  order  or 
fl  tlt4.'  or<li.f  or  v<lM'r  act  wtf«  ei  parte,  tfaec  dr  'sns 
iklutl  U'i/>o  W  nhu  i*u\i  from  tbe  time  be  fas:  ti^.  aaesm:?-  •£ 
il.  A  k'W  <ttj;*«}»  wili  iliutoii^at^  tbit.  Wbe«  b^  ez:.  ^  x.  t 
A'  'H;  ri'|iilii/((  14/  lb«  ktoMTM^  Uxet,  it  was CBac&Bc.iaa:: r 
iHiumt  w\nmi*i  itnii  Ulmtmif  ngj^rieved  bj  the  juxxtsbk:  r 
ftMtMu,  bn  mii/iit  ii)>|>4iil  to  tb«  oext  feMioos;  apan^  » 
1^1'  ii.'<l  UMdm  linti  »U(uf4  ou  i\m  23d  Jane;  the  vez:  mat 
Vfiiiii  oo  lb«  U7lb  i  on  ibf  *2.'M  July  bis  good*  were aenat  aaca&r 
liiMlur  tt  iliktiL'kH'Wiirmiit  for  tbe  peoaltj:  zndao  weS^  -trv- 
bii  liitvtt  iM)( )ru  of  ii|>|mtil  I  (b«  Court  held  that  fae  « 
bi;  kiiould  hMVu  ii|)|)tiiilftil  Ut  tbo  next  MMioDS  after  tbe 
Mmi  Hiillui,  .1,  kititl,  tiiUlnnoiUlu)  the  case  of  aa  ^i;^ 
Mil  ordor  nf  ruiKoviil,  whirli  ti  an  ex  parte  prooeedzns. 
Iliu  (itliur  puity  I'ttnnul  know  my  thioe  until  ilienB 
buio  ilitj  luiuviiitioii  wiiH  in  the  nature  ofa  judgment  in  tbe 
nor  ( 'tun In,  Hiiil  llitt  ii|i|)t)iil  In  tho  nature  of  a  writ  of 
jutigiiitiiit  Miul  btil'oro  Dktiontion ;  tho  conviction,  aa 
iKmuilwu,  wrtn  tho  gi^'^VRm'tt  of  which  the  party  bad  to 
l^nmu'  V.  //.yUr,  I  T.  i^  414.  Where  a  poor  rate  wa 
thtt  Ulh  Juiiti.  Mlhiwea  on  the  2Bth  and  published ;  d 
HtJkkiulu  wtJio  hithlttu  in  tho  beginning  of  July,  and  the 
y^<^n  lo  Ihu  MivhAuhuAM  Sotiaiion*:  it  was  argued  that  a  party  is 
n^U  ««i;iiwvwi  Uv  M  r^to  until  ho  ia  called  upon  to  pay  it,  and  Ae 
^\^\wa\  \\\  thu  cMttti  w«M  to  the  next  sessions  after  the  appeUanl 
Yii^*  no  a^s^ri^YvU :  \>\\\  tho  iVurt  heUi  that  the  appeal  most  be 
to  tht»  uv\t  pvaotic^UU  »e!»4Moua  alt\er  publication,  that  beii^ 
u^^tioo  of  tho  uto  to  aU  iNi^to  i^^v^va ;  it  is  by  the  assessment  the 
|VAVt^Y  U  i^lwuv^i  »k^mkt>\ovl,  *ua  it  i»  »|ftkiik!^t  that  he  appeals ;  if  by 
boiuij  ivfvuva  A  c\^|\Y  of  tho  i\*t*k  or\v  the  late  publication  of  it, 
vMi'  tho  lkkc«  ho  cAuuvU  «i^»^^^l  to  ihi^  s«6sioQS.  then  the  appeal 
w^^v  bo  to  vho  KvlKkwm^,  AA  to  tho  twxt  practicable,  sessions.  R, 
V.  Mu'K.tn^^a,  I  K\(.  ^?V>,  5h^  wh1^w  an  order  of  removal, 
^tv^i  \u  Mm,  lJ!>,\\.  WAH  u^vt  sorv^l  ytttiil  August  1826,  and  the 
>Mupcir  uol  i<M»»vH\l  uuul  bVbiuuv,  1(^1.  (^the  order  being  until 
tUc^u  \Uv\i>oiKl^si  oo  AswuiU  ot  thv*  uiitows.  ot'tb*  pauper ; )  and  at  the 
oc\t  >i«vv\to;k\  ihv  pvUk.vh  .*j.>i>oulg>i  jL^aittSit  tho  order,  on  the  ground 
t.KU  VI  Usui  usM  l)vx'u  5^%H  vovi  ^*  iiaiu  4  t^M,souoLM<ii  tiiue :  the  Court  held 
thv  v4>^H.\^l  >K<jk«.  io\^  Uto ;  ih<  >i|>iwtl  sJiottld  hav«  been  to  tbe  next 
p4Uvuca:>iV'  v*SMvKK\  AtWi  iho  s«Hvh.v^H  ioeocd«r»  15.  v.  Femkridgt, 
$  S,  \  i(UNN<),  vV^  But  v^.HH«^  ^v  4  dt$cnK^waff»Bt  dated  the 
■^0  LHx^u;>vH.  th<^  vUiKHitu  oi  «u  «:$^^«»ttOttt  to  the  highways 
MiA^v  Im^  iwi  ujvu  iho  .;^s>Us  ,.»{  ji  ^^f ^ott  00  the  l^Jih..  and  he  ap- 
ptj^lvU  %imiu  >uv  Ju\x  ytiH'  uiuo  luuiUid,^  41W  the  I2lh;  and 
tho  si.'swMou*.  viiMuuv^Ni  ino  >«t>iMfu{.  00  ifto  ^f«ind  that  he  aheeM 
h.i\iO  4^»tH?.ut\i  >»,;»uu  M\  avivsi.  .ut^f  th«  ^date  of  tbewamat: 
I  pou  >ui  4p^KN^uou  toe  vi  tu4ttvi«uife«as»  the  C<)ert  of  Kjo^'iJ 
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held  tbat  be  had  appealed  in  sulTicieot  time;  it  was  not  necest 
sary  be  should  appeal  against  the  warrant,  for  non  liquet  that  it 
would  be  proceeded  upon;  it  was  sufficient  that  he  appealed 
within  six  days  after  he  was  actually  damnified.  R.  v.  J  J.  of 
Devon,  1  M.  S;  S.  411.  So  where  an  order  of  filiation,  made  in 
JVIay,  was  not  served  until  after  the  Midsummer  Sessions,  and 
the  party  appealed  against  it  at  the  Michaelmas  Sessions,  it  was 
bolden  that  he  was'  in  time ;  for  he  was  not  bound  to  appeal 
against  the  order,  until  it  was  serred.  R.  v.  Broion,  2  Salk, 
480.  Where  justices  at  Petty  Sessions  on  the  20th  June  made 
an  order  for  diverting  a  footway,  and  on  the  4th  July  made 
another  order  for  stopping  it  up ;  the  next  sessions  were  on  the 
11th  July,  at  which  no  appeal  was  entered ;  but  at  the  Michael- 
mas Sessions  there  was  an  appeal  against  both  orders,  which  the 
Sessions  dismissed,  on  the  ground  that  the  party  should  have 
appealed  at  the  Midsummer  Sessions :  upon  an  application  for  a 
mandamus,  the  question  was,  whether  the  time  for  appealing 
should  be  reckoned  from  the  date  of  the  first  order  or  the  second, 
for  if  from  the  date  of  the  second,  as  the  statute  required  teu 
days  notice  of  appeal,  the  party  could  not  have  appealed  at  the 
July  Sessions ;  but  the  Court  being  of  opinion  that  the  orders 
were  distinct,  and  tbat  the  party  was  in  time  to  enter  his  appeal 
against  the  second  order  at  the  Michaelmas  Sessions,  granted 
the  mandamus  as  to  that.  R»  v.  J  J,  of  Hertfyrdshire,  3  M,  Si  S, 
459. 

Where  a  statute  gave  a  power  of  appealing  against  a  convic- 
tion within  six  months,  upon  the  party  entering  into  a  recogni- 
zance &c. ;  and  a  party  appealed  long  within  the  limited  time, 
but  his  appeal  was  dismissed,  on  account  of  his  not  proving  that 
be  had  entered  into  the  recognizance ;  he  again  appealed  to  the 
next  sessions,  which  were  still  within  the  six  months,  but  the 
sessions  refused  to  hear  the  appeal  :  upon  an  application  for  a 
mandamus,  the  Court  of  King's  Bench  held  that  the  first  judg- 
ment, though  it  disposed  of  the  appeal  on  a  formal  objection, 
was  conclusive,  and  the  party  could  not  appeal  a  second  time. 
JR,  V.  JJ.  of  W.  R.  Yarkihire,  3  T.  R.  776. 

Not  ire  of  Appeal. 

In  what  cases.']  Of  the  statutes  which  give  an  appeal,  some 
expressly  require  that  notice  of  appeal  shall  be  given ;  others 
not.  Those  which  make  no  mention  of  notice,  usually  require 
tbat  the  party  intending  to  appeal,  shall  previously  enter  into  a 
recognizance  to  enter  bis  appeal  and  prosecute  it  with  eflfect 
within  a  certain  time  ;  and  his  doing  so,  is  a  good  substitute  for 
notice;  for  the  parties  interested  in  knowing  whether  an  appeal 
is  intended,  can  readily  ascertain  that  fact,  by  inquiring  of  the 
justice  whether  the  party  has  entered  into  the  necessary  recog« 
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ntzance.  R.  v.  J  J,  of  Kent,  6  31.  ^  S.  258.  A.  v.  //.  (vf  £ff«r« 
4  B.  /|f  Aid,  276.  liut  where  the  statute  requires  notice,  it  is  a 
condition  precedent  to  the  party *s  appealing,  and  nothing  can 
dispense  with  it,  but  the  consent  of  the  opposite  party  to  waive 
the  objection ;  indeed  the  sessions  have  no  authority  to  enter- 
tain the  appeal  unless  the  notice  have  been  given.  Therefore 
where  a  statute  gave  liberty  to  persons  convicted  of  offisnces 
under  it,  to  appeal  to  the  next  sessions  against  the  conviction, 
they  giving  six  days  notice  of  appeal,  and  entering  into  a  recog- 
nizance to  prosecute  the  same  with  effect ;  and  a  party  convicted 
under  it  entered  into  the  necessary  recognizance,  but  omitted  to 
give  the  notice ;  upon  the  appeal  being  called  on,  the  respondent 
made  the  objection,  and  the  Court,  entertaining  doubts  opoa 
the  subject,  respited  the  appeal  to  the  next  sessions  ;  before  the 
next  sessions  the  appellant  gave  notice  of  trial  to  the  respondent 
for  the  approaching  sessions,  but  on  the  appeal  being  then  called 
on,  the  respondent  renewed  his  objection,  and  the  justices  decided 
in  favour  of  it,  and  dismissed  the  appeal :  the  appellant  under 
these  circumstances  moved  for  a  mandamus,  which  was  refused ; 
Lord  Ellenborough,  C.  J.,  observed  that  an  appeal  is  not  a  matter 
of  common  right,  but  of  special  provision,  and  may  be  granted 
absolutely  or  conditionally ;  here  there  are  two  conditions  an- 
nexed, one  of  which  .was  not  complied  with,  and  of  course  the 
appeal  was  never  dulv  entered ;  and  if  not  duly  entered,  the 
sessions  had  no  authority  to  respite  it  R.  v.  JJ,  of  Oifordshire, 
1  JU.  ^  S.  446.  So  where  the  sessions  refused  to  allow  an  appeal 
against  an  order  of  filiation  to  be  entered,  because  the  party  had 
not  given  the  notice  and  entered  into  the  recognizance  required 
by  statute,  the  Court  of  King's  Bench  held  that  the  sessions  had 
done  rightly,  although  it  appeared  that  the  party  applied  to  enter 
It,  merely  for  the  purpose  of  having  it  respited  until  next  sessions. 
R.  V.  JJ.  of  Uacolnshire,  3  B.  ^  C.  648. 

The  party  to  whom  the  notice  is  given,  may  waive  his  right  to 
it  if  he  will ;  it  was  upon  this  principle  seemingly  that  the  fol- 
lowing case  was  decided : — A  statute,  givine  an  appeal  against  a 
conviction,  required  the  magistrate,  at  the  time  ot  conviction,  to 
inform  the  party  of  his  right  to  appeal,  and  the  party  at  the  same 
time  should  give  the  magistrate  a  written  notice  of  appeal,  and 
should  enter  into  a  recognizance  to  try  it  with  effect ;  a  party 
being  convicted,  the  magistrate  told  him  of  his  right  to  appeal, 
and  he  entered  into  the  necessary  recognizance,  but  the  magis« 
Irate  did  not  tell  him  of  the  necessity  of  his  giving  him  a  written 
notice  of  appeal ;  and  at  the  sessions,  the  justices,  thinking 
they  had  no  jurisdiction  for  want  of  this  notice  being  given,  re- 
fused to  receive  the  appeal :  the  Court  of  King's  Bench,  how- 
ever, upon  application,  granted  a  mandamus  to  the  sessions, 
commanding  them  to  receive  and  hear  the  appeal.  Lord  Kenyon, 
C.  J.>  saying  that  it  was  the  duty  of  the  magistrate,  when  he  in* 
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Ibrmed  the  party  of  his  right  to  appeal,  to  inforin  him  also  of  the 
necessity  of  his  then  giving  him  a  written  notice,  otherwise  the 
|iarty  would  be  deluded  by  the  act  of  the  justice  in  taking  the 
recognizance.  R,  v.  J  J.  of  Leeds^  4T,R.  583.  In  a  similar 
case,  but  where  the  party,  upon  being  toki  of  his  right  to  appeal, 
declined  doing  so  and  said  he  thought  he  had  better  pay  the 
penally,  the  Court  thought  the  magistrate  was  not  to  blame  under 
Che  circumstances,  in  not  stating  to  him  the  steps  he  should  take 
in  order  to  appeal,  and  that  the  sessions  had  done  right  in  re- 
fusing to  entertain  the  appeal.  R,  w,  JJ.  cf  W.  R*  Yorkihire^  3 
Jtf.^5.493. 

Sometimes  the  statute,  giving  the  appeal,  requires  the  sessions 
to  receive  and  eater  it,  although  no  notice  or  an  insufficient 
one  have  been  given,  and  to  adjourn  the  appeal  to  the  next 
quarter  sessions,  and  then  finally  to  determine  the  same.  There 
is  a  clause  to  this  efiect  in  stat  9G.  l,c.  7,  s.  8,  relative  to 
appeals  against  orders  of  removal ;  and  hence  the  ordinary  prac- 
tice at  sessions  of  moving  to«nter  and  respite  such  appeals.  And 
a  practice  has  crept  in,  at  several  Courts  ot  Quarter  Sessions,  of  al« 
lowing  this  to  be  done  in  other  cases,  where  the  statute  upon  the 
subject  does  not  warrant  it ;  which  however  should  be  avoided. 

Where  the  appeal  is  entered  and  respited  upon  the  ex  partt 
-application  of  the  appellant,  he  must  in  that  case  afterwards  give 
the  respondents  such  notice  of  trial  for  the  sessions  to  which  the 
appeal  has  been  respited,  as  is  required  by  the  practice  of  the 
particular  Court  of  Quarter  Sessions ;  and  this,  although  such 
notice  would  net  have  been  necessary  (not  being  required  by  the 
statute  giving  the  appeal)  if  he  had  tried  the  appeal  at  the  first 
sessions,  instead  of  having  it  respited.  R,  v.  J  J,  of  Salop,  2  B* 
^  Aid.  694.  Bat  where  an  appeal  against  an  order  of  removal 
was  entered  and  respited  at  the  £aster  Sessions,  and  in  the  June 
following  a  copy  of  the  nrder  of  respite  was  seived  on  the  re* 
spondents,  no  other  actual  notice  of  appeal  being  given ;  the 
sessions  refused  to  hear  the  appeal  on  this  ground,  and  confirmed 
the  order,  subject  to  the  opinion  of  the  Court  of  King's  Bench 
upon  the  point :  the  Court  however  held  that  the  notice  of  respite 
was  sufficient  notice  of  appeal  ;  the  respondents  could  not  po8<^ 
sibly  understand  it  in  any  other  light,  nor  could  the  appellants 
have  served  it  for  any  other  purpose.  R*  v.  Lambetht  SD.&^R* 
340.  And  where  an  appeal  is  adjourned  upon  the  application 
of  the  respondents,  no  further  notice  of  trial  is  necessary,  because 
by  the  order  they  have  themselves  obtained,  they  are  fully  ap- 
prized of  the  time  the  appeal  will  be  tried.  R,  v.  J  J.  of  Lind$ey, 
6  M.SiS,  379.  Seealto  R,  v.  J  J.  of  Hertford&hire,  4  JB.  ^  AdoL 
561,  i  po$u  R.  v.  JJ.  of  the  W,  R.  Yorkshire,  1  Ad.  ^  E.  606. 
And  even  where  the  appellant,  after  giving  notice  of  appeal  and 
entering  it,  made  a  special  application  to  respite  it  until  the 
«nsuing  sessions,  and  it  was  respited  accordingly,  the  Court  of 
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Kiftg's  Bench  held  that  it  was  not  necessary  for  him  to  give  1 
notice  of  trial  for  the  next  sessions,  such  notice  not  being  reqaind 
by  the  statute  or  by  the  practice  of  the  sessions.  R.y^JJ.of 
W,  R.  Yorkshire,  5  fi.  ^  Adolph.  667.  So  where  opon  the  bear- 
ing of  an  appeal,  the  justices  were  equally  divided,  and  of  course 
no  judgment  was  given,  but  the  appeal  was  on  this  account 
tespited  until  the  following  sessions :  the  Court  of  King's  Bench 
held  that  it  was  not  necessary  for  the  appellant  to  give  any  fresh 
notice  of  trial  for  the  following  sessions,  although  by  the  practice 
of  those  particular  sessions  such  a  notice  was  necessary  in  other 
respited  appeals.    R.  v.  J  J.  of  BuckijighamUiire,  6  D,6^R.  14S. 


What  notice.']  Where  the  statute  giving  the  appeal 
the  length  of  notice  that  must  be  given,  the  directions  of  the 
statute  in  that  respect  roust  be  pursued ;  a  shorter  notice  would 
be  bad,  and  a  longer  notice  shall  not  be  exacted  by  the  practice 
of  the  sessions.  Where  the  statute  required  "  ten  days*  notice,*' 
the  Court  held  that  it  meant  ten  days,  one  day  inclusive,  the  other 
exclusive.  R.  v.  J  J.  of'  W.  R.  Yorkshire,  4  £.  jf  Adolph.  685.  But 
where  the  statute  required  notice  to  be  given  "  ten  clear  days" 
before  the  sessions,  the  Court  held  that  this  roust  be  a  ten  days' 
notice,  exclusive  of  the  day  of  service  and  of  the  first  day  of  the 
sessions.  R.  v.  J  J.  of  Herefordshire,  3  B,S^Ald.  581.  Where  the 
statute  required  '*  immediate  notice"  of  an  appeal  against  a  con- 
viction, a  notice  given  seven  days  after  the  conviction  was  holden 
bad.    R.  s,  J  J,  of  Huntingdonshire,  5  D.  ^  R.  588. 

If  the  statute  require  reasonable  notice,  it  will  be  for  the 
justices  to  decide  whether  the  notice  given,  be,  in  point  of  time, 
reasonable  or  not.  And  by  stat.  9  G.  1,  c.  7,  s.  8,  after  enacting 
that  no  appeal  against  an  order  of  removal  shall  be  proceeded 
upon  at  sessions,  unless  reasonable  notice  be  given,  adds,  <*  the 
teasonableness  of  which  notice  shall  be  deteimined  by  the  jus- 
tices of  the  peace  at  the  quarter  sessions,  to  which  the  appeal  is 
made."  But  where  the  statute  required  merely  "  reasonable 
notice,"  and  the  sessions  refused  to  hear  the  appeal,  becavse 
there  had  been  no  noUce  in  writing :  the  Court  of  King's  Bench 
held  that  they  were  not  warranted  in  doing  so ;  the  word  *'  lea- 
Bonable"  in  the  statute,  did  not  indicate  that  the  notice  must  be 
in  writing,  but  merely  that  as  to  time  or  number  of  days  it  shoald 
be  reasonable.  jR.  v.  J  J.  of  Surrey,  5  B.  4*  '^^^»  539.  So  where 
an  appeal  against  an  order  of  removal  was  entered  and  respited 
at  the  January  Sessions,  and  notice  of  trial  was  given  fifteen  days 
before  the  April  Sessions  for  those  sessions ;  there  was  a  rule  of 
the  sessions,  however,  which  required  that  where  an  appeal  was 
entered  and  respited  notice  thereof  should  be  given  to  the 
officers  of  the  removing  parish  within  one  "month  after  such  entry 
and  respite ;  and  l>ecause  this  notice  was  not  given,  the  sessioBs 
dismissed  the  appeal :  but  upon  applieation  for  a  maodamtiSy  the 
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Court  hejd,  that  the  justices  had  no  authority  to  require  this 
notice  of  the  entry  and  respite;  the  statute  required  only  a  notice 
of  appeal,  and  all  the  justices  could  do  was  to  decide  whether 
that  notice  was  given  in  reasonable  time ;  the  Court  accordingly 
granted  the  writ.     R.  v.  JJ.  of  Norfolk,  5  B.  ^  Adolph,  990. 

Where  the  statute  requires  notice,  without  stating  that  it  shall 
be  a  reasonable  notice,  or  indicating  what  length  of  notice  shall 
be  given,  the  notice  roust  be  given  a  reasonable  time  before  the 
trial  of  the  appeal ;  and  the  justices  at  sessions,  in  this  case  also, 
are  to  judge  whether  the  notice  given  be  leasonable  or  not. 
With  reference  to  this,  and  to  the  case  above  mentioned,  each 
Court  ot  Quarter  Sessions  usually  lays  down  a  general  rule, 
stating  what  uoUce  of  appeal  shall  be  given,  in  all  cases  not 
otherwise  provided  for  by  statute ;  so  that  the  profession  may  he 
apprized  of  the  length  of  notice  the  Court  will  deem  to  be  rea- 
sonable,  in  either  of  the  above  cases.     As  the  attornies  for  appel* 
jants,  however,  sometimes  reside  at  a  distance,  and  are  not  ac- 
quainted with  the  practice  of  the  particular  Court  in  this  respect* 
these  general  rules,  when  strictly  adhered  to,  might  in  some  cases 
work  great  injustice,  if  the  Court  of  King's  Bench  did  not,  by 
mandamus,   interfere  to  prevent  it.     I'hus,  where  an   appeal 
against  an  order  of  removal  was  entered  and  respited  at  the  April 
Sessions ;  and  seven  days  before  the  following  Midsummer  Ses^ 
isions  the  appellant's  attorney  gave  notice  of  appeal,  as  formerly 
required  by  the  practice  of  the  sessions ;  the  sessions,  however, 
had  some  time  before  altered  their  practice  in  this  respect,  and 
made  an  order  requiring  a  longer  notice,  but  which   was  not 
known  to  the  attorney ;  and  because  sufficient  notice,  according 
to  this  order,  had  not  been  given,  the  sessions  refused  to  hear  the 
appeal :  upon  an  application  for  a  mandamus,  the  Court  held 
that,  under  these  circumstances,  it  would  be  too  much  to  con- 
clude the  appellants  from  having  their  case  heard,  and  therefore 
granted  the  writ.     H.  v.  JJ.  of  Wiluhire,  10  East,  404.     So, 
where  an  appeal  against  an  order  of  removal,  was  entered  and 
respited  at  the  Midsumnter  Sessions ;  and  by  the  practice  of  the 
sessions,  fourteen  days  notice  of  the  appeal,  exclusive  both  of 
■the  day  of  giving  it  and  of  the  first  day  of  the  sessions,  was  re- 
qiUjred ;  but  the  attorney  by  mistake,  imagining  that  one  day 
was  to  be  reckoned  exclusive  the  other  inclusive,  served  the 
notice  a  day  too  late ;  and  the  sessions  therefore  refused  to  hear 
the  afHueal :  upon  application  for  a  mandamus  to  the  sessions, 
.to.enter  continuances  and  try  the  appeal,  the  Court  granted  it ; 
Lord  Tenterden,  C.  J.,  saying,  "  We  think  that  justice  will  be 
juoftt  satisfactorily  administer^,  by  ordering  the  justices  to  enter 
continuances  and  hear  this  appeal ;  they  certainly  have  a  discre- 
tionary power  to  make  rules  for  the  governance  of  the  practice 
at  the  sessions ;  but  the  case  of  R.  v.  the  Justices  of  Wiltshire 
.fthewft*  th^  this  Court,  for  the  purposes  of  justice^  will  interfere 
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to  control  that  discretion.    B.  v.  J  J.  rf  Laneoihire,  1  B.  itC» 
691. 

Jn  uihatfarmf  ^c]  If  the  statute  require  the  notice  to  be  in 
MrritiDg,  it  must  be  so,  unless  the  respondents  dispense  with  it. 
Se«  R.  V.  J  J,  vf  Leeds,  ante,  p.  272.  But  if  the  statute  do  not 
require  it  to  be  in  writing,  a  parol  notice  is  in  all  cases  sufficient ; 
and  the  Sessions  cannot,  by  any  rule  or  adjudication  of  theirs, 
require  it  to  be  in  writing.  Where,  upon  an  order  of  filiation 
being  made,  the  putati?e  father  immediately  entered  into  the  re- 
cognizance required,  and  gave  notice  of  appeal  to  the  church- 
wardens and  overseers ;  at  the  time  of  entering  into  the  recog- 
nizance, he  also  gave  parol  notice  to  the  justices  of  his  intention 
to  appeal ;  but  because  he  had  not  given  them  a  written  notice, 
the  Sessions  refused  to  receive  the  appeal :  upon  an  application 
for  a  mandamus,  the  Court  held,  that  although  notice  of  appeal 
must  in  that  case  be  given  to  the  justices,  yet,  as  the  statute  did 
not  require  that  notice  to  be  in  writing,  a  parol  notice  was  suf- 
ficient ;  and  they  accordingly  granted  the  writ.  A.  v.  JJ.  rf 
Salop,  4  fi.  ^  Aid,  626.  See  alto  H,  v.  J  J,  of  Surrey,  onto.  p.  274. 
In  prudence,  however,  it  is  best  that  the  notice  should  in  all 
cases  be  in  writing. 

Where  the  notice  is  in  writing,  it  is  usual  to  intitule  it  ac- 
cording to  the  order  or  conviction,  &c.  intended  to  be  appealed 
against,  as  the  shortest  mode  of  describing  the  order,  &c- ;  but 
this  is  not  essentially  necessary.  It  must  be  directed  to  the 
persons  who  are  to  be  the  respondents  in  the  appeal :  ue  ante, 
p.  264  :  if  the  statute  direct  to  whom  the  notice  must  be  given, 
it  must  be  directed  to  them  ;  if  to  be  given  to  churchwardens 
and  overseers,  it  is  sufficient  to  direct  it  to  them  by  their  name  of 

office,  "To  the  Churehuntrdens  and  Overseers  of ;**  if  to 

be  given  to  justices,  **  To  A.  B,  esquire,  and  C.  D.  esquire,  two 

of  his  Majesty*s  Justices  of  the  Peace  for  the  County  of ;*'  if 

to  other  individuals,  it  must  be  directed  to  them  by  name.  Any 
mistake  in  the  direction,  however,  may  be  amended  by  the  ses- 
sions, at  the  time  of  the  hearing.  Thus,  where  an  order  of 
-removal  was  directed  to  the  churchwardens  and  overseers  of  the 
toumship  of  Bingley,  iostead  of  the  parish  of  Bingley ;  and  it 
appeared  that  the  parish  was  divided  into  several  townships,  one 
of  which  was  the  township  of  Bingley,  none  of  which  however 
supported  their  own  poor,  overseere  being  appointed  for  the  parish 
only ;  against  this  order  of  removal  there  was  an  appeal,  and 
(upon  a  case  stated)  the  question  was,  whether  the  Sessions 
ought  not  to  have  quashed  the  order,  as  being  directed  to  a 
township  for  which  no  overseers  were  appointed :  the  Court  of 
Kine'a  Bench  held  it  to  be  an  informality,  which  the  Sessions 
might  have  amended ;  and  they  sent  the  order  back  to  them  for 
that  purpose.     R*  v.  Bingley,  4  B.  ^  Adolph*  567,  n.    And 
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where  &n  oider  of  removal  was  directed  to  tbe  churchwardens 
and  overseers  of  tbe  parish  of  Lly well,  which  parish  however  was 
divided  into  three  hamlets,  Treganmaur  and  two  others,  each 
supporting  its  own  poor,  and  each  having  separate  churchwardens 
and  overseers  appointed  for  it ;  the  paiiper  and  tbe  order  were  in 
fact  delivered  to  the  overseer  of  Treganmaur,  and  that  township 
gave  notice  of  appeal ;  but  when  tbe  appeal  was  called  on  at 
Sessions,  the  respondents  objected  to  its  being  tried,  on  the 
ground  of  tbe  variance  between  tbe  notice  of  appeal  and  tbe 
order  of  removal,  tbe  notice  being  by  tbe  officers  of  Treganmaur, 
and  treating  the  order  as  one  for  the  removal  of  tbe  pauper  to 
that  hamlet;  and  the  Sessions  on  this  ground  refused  to  bear  tbe 
appeal :  upon  an  application  for  a  mandamus,  however,  tbe 
Court  of  King's  Bench  held,  that  as  the  respondents  had  served 
the  order  upon  the  officer  of  Treganmaur,  they  had  thereby 
estopped  themselves  from  objecting  to  tbe  appeal  or  notice  from 
that  hamlet,  and  that  the  Sessions  therefore  ought  to  have  heard 
the  appeal.     R.  ▼.  J  J*  of'  Carmarthenshire,  4  b.S^  Adolph,  563. 

Tbe  notice  also  must  shew,  upon  the  face  of  it,  that  the  party 
giving  it,  is  the  person  to  whom  the  appeal  is  given  by  tbe  statute. 
If  tbe  appeal  be  given  to  a  particular  officer,  tbe  appellant  by 
bis  notice  must  shew  that  he  fills  that  office.  If  the  statute  gives 
the  appeal  to  the  party  agfi;rieved,  the  notice  must  shew  expressly 
or  impliedly  that  the  appellant  is  a  party  aggrieved :  if  that  appear 
from  so  much  of  the  order  or  other  thing  appealed  against,  as  is 
set  out  in  the  notice,  as  in  the  case  of  an  appeal  against  a  con- 
viction, or  the  like,  it  will  be  sufficient ;  if  not,  it  must  be  ex- 
pressly stated.  R.  v.  J  J.  of  Es$er,  5  B.  6^  C.  431.  A.  v.  J  J. 
W.  R.  Yorkihire,  7  B.  4- C,  678.  R.  v.  JJ.  ofW.R.of  York- 
shire, 4  fi.  ^  Adolph,  685.  R.  v.  Blackawton,  10  B.  ^  C.  792. 
and  tee  R.  v.  J  J,  of  SomerteUhire,  7  £.  ^  C.  681,  ti.  Where  the 
pauper  himself  appealed  against  the  order  for  his  removal,  the 
Court  held  that  he  could  do  so,  if  he  felt  himself  aggrieved  by 
it ;  R.  V,  Hartjield,  Carth.  222.  Comb,  478 ;  and  in  such  a 
case,  it  would  be  sufficient,  in  this  respect,  to  shew  that  tbe  party 
appealing,  was  the  person  removed  by  the  order. 

in  many  cases  the  statute  requiring  the  notice  of  appeal, 
requires  that  tbe  notice  shall  also  state  the  grounds  upon  which 
the  appellant  intends  to  support  his  appeal.  'J'his  is  required 
in  different  terms  by  different  statutes ;  but  they  usually  require 
the  same  thing  in  substance,  namely,  that  he  shall  state  in  his 
notice  tbe  objections  be  has  to  the  order,  &c.  against  which  he 
intends  to  appeal.  Tbe  particularity  with  which  this  is  required 
to  be  done,  may  be  collected  from  the  following  cases.  Where 
a  notice  of  appeal  against  an  order  of  filiation,  merely  stated  that 
the  party  intended,  at  the  next  quarter  sessions,  to  commence 
and  prosecute  an  appeal  against  an  order  whereby  &c.,  and  then 
stating  the  substance  of  tbe  order,  the  Court  of  King's  Bench 
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that,  although  they  could  not  have  given  notice  of  appeal  for  th« 
preceding  sessions,  they  might  have  had  their  appeal  then  entered 
and  respited :  but  the  Court  of  King's  Bench  held  that,  as  enter- 
ing an  appeal  merely  for  the  purpose  of  having  it  adjourned,  was 
an  useless  ceremony,  it  tvas  unnecessary ;  it  was  sufl5cient  ta 
enter  it  at  the  sessions  at  which  the  party  by  his  notice  was  bound 
to  try  it;  they  therefore  granted  a  mandamus  to  the  justices,  re- 
quiring them  to  try  the  appeal.     R.  v.  J  J.  of  Devon,  8  B.  ^  C. 
640  n.  Afidiee  R,  y,JJ.  o)  South  ampton.  Id,  641 »{«  R,  v.  J  J.  of 
Kent,  Id.  639.     But  where  the  appellants  in  such  a  case  proposed 
to  enter  their  appeal  at  the  second  sessions,  and  to  respite  it 
merely,   and  the  sessions  refused  to  receive  the  appeal :    the 
Court  held  that  the  sessions  had  done  rightly;  the  appellants 
had  no  right  to  pass  over  the  first  sessions  ;  but  if.  having  done 
so,  they  had  given  regular  notice,  and  had  come  prepared  to  try 
at  the  second  sessions,  the  Court  would  have  relieved  them  ;  as 
however,  they  had  neither  appealed  to  the  first  sessions,  nor 
were  in  a  situation  to  try  at  the  second  sessions  (supposing  they 
had  then  been  allowed  to  enter  their  appeal)  the  Court  refused 
a  mandamus  to  the  justices  to  hear  the  appeal.     R.  v.  J  J,  of  the 
W,  R.  Yorkshire,  4  M.  Sf  S,  327.     I'he  cases  we  have  now  been 
citing,  are  cases  of  appeals  against  orders  of  removal,  which,  by 
a  provision  in  stat.  9  G.  1,  c.  7,  may  in  all  cases,  if  entered  at 
the  next  sessions  after  the  order,  be  respited  until  the  next  fol- 
lowing sessions,  to  be  then  finally  determined,  if  it  appear  to  the 
justices  that  reasonable  notice  of  appeal  has  not  been  given. 
But  in  all  other  cases  of  appeals,  where  no  such  authority  te 
respite  is  given,  the  appellant  must  have  a  reasonable  time,  not 
only  to  make  up  his  mind  Whether  he  will  appeal  or  not,  but  to 
give  his  notice,  to  get  up  his  evidence,  and  to  prepare  his  case  for 
trial ;  and  if  he  have  not  that,  before  the  next  sessions  after  the 
order  or  conviction  &c.,  it  should  seem  that  he  shall  have  until 
the  next  following  sessions  to  enter  and  try  his  appeal. 

Where  a  poor  rate  in  London  was  published  on  the  2Bth  Octo- 
ber, and  the  Quarter  Sessions  were  holden  on  the  next  day  ;  at 
the  next  Quarter  Sessions  in  January  a  party  assessed  appealed 
against  the  rate,  and  his  appeal  was  entered  and  respited ;  at  a 
subsequent  sessions,  however,  the  Court  refused  to  try  the  appeal, 
on  the  ground  that  it  ought  to  have  been  entered  at  a  general  ses- 
sions  which  had  intervened  between  the  two  quarter  sessions  holden 
in  October  and  January,  there  being  four  quarter  sessions  and 
four  general  sessions  in  London :  but  upon  an  application  for 
a  mandamus,  the  Court  of  King's  Bench  held  that  the  ap- 
peal had  been  lodged  in  time ;  the  stat.  17  G.  2,  c.  38,  s.  4, 
which  gives  the  appeal  to  *'  the  next  general  or  quarter  sessions/' 
does  not  mean  by  the  term  "  eeneral  sessions"  such  general 
sessions  as  are  holden  in  London,  in  contradistinction  to  the 
quarter  sessions ;  for  the  quarter  sessions  are  general  sessions  ; 
but  it  is  there  used  as  another  word  for  quarter  sessions,  in  con- 
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IradistinctioB  to  a  special  seraions.  A.  v.  J  J,  of  London,  15 
East,  632.  On  the  other  hand,  where  it  appeared  that  in  the 
Borough  of  Carmarthen  there  were  no  quarter  sessions,  but 
merely  general  sessions  held  twice  a  year,  and  the  magistrates 
at  one  of  these  sessions  refused  to  receive  an  appeal  against  an 
order  of  removal,  conceiving  that,  as  they  had  no  quarter  ses" 
sions,  they  had  no  authority  to  do  so :  but  the  Court  of  King's 
Bench  held,  that  in  places  where  there  are  no  quarter  sessions, 
ihe  appeal  may  be  to  the  next  general  sessions,  and  the  sessions 
are  bound  to  enter  and  try  it.  R,  y.  J  J.  of  Carmarthen,  4  B.  ^ 
Aid.  291. 

Where  the  appeal  is  required  to  be  within  a  reasonable  time, 
the  (]|uestion,  wnat  is  a  reasonable  time,  is  for  the  sessions  to  de- 
termine, taking  into  consideration  the  circumstances  of  the  par- 
ticular case.  Where  no  time  is  limited,  it  should  seem  that  the 
sessions  would  not  be  warranted  in  refusing  to  receive  the  appeal, 
merely  on  the  ground  of  its  not  having  been  entered  within  a 
reasonable  time. 

Secondly,  as  to  the  period  from  which  the  time  limited  for 
bringing  an  appeal  is  to  be  reckoned.  In  some  cases,  the  statute 
giving  the  appeal  expressly  states  this  period,  by  stating  that  the 
appeal  shall  be  brought  within  a  certain  time,  or  at  the  neiCt 
sessions,  after  the  order  made  or  the  judgment  given,  or  the  like. 
In  su€h  cases  the  appeal  must  be  brought  (if  at  all)  within  the 
limited  time,  reckoning  from  the  date  of  the  order  or  judgment 
&c.,  whether  the  party  intending  to  appeal  were  a  party  to  such 
order  or  judgment,  or  in  fact  knew  of  it  in  time,  or  not ;  for 
whatever  hardship  this  may  be  upon  the  party,  the  statute  is 
peremptory  in  this  respect,  and  the  Court  can  exercise  no  discre- 
tion upon  the  subject.  H.  v.  JJ,  of  Buckinghamshire^  2  M .  ^  S. 
230.  R.  v.  J  J.  of  Pembrokeshire,  2  East,  213.  R.  v.  J  J.  of  Siaf^ 
fordshire,  3  Eaat,  151.  Where  the  statute  states  that  the  appeal 
shall  be  brought  within  a  certain  time,  or  at  the  next  sessions, 
after  cause  of  complaint  shall  have  arisen  &c.  or  the  like,  then, 
to  order  to  render  tlie  period  certain,  from  which  the  time  limited 
is  to  be  reckoned,  it  is  only  necessary  to  ascertain  at  what 
time  the  matter  of  complaint  arose,  which  is  the  subject  of  the 
appeal.  And  this  must  depend  upon  the  circumstances  of  each 
paxticular  «ase.  See  R.  v.  J  J,  of  WiUs,  13  East,  353.  R.  v. 
Nockolds,  1  Ad,  ^  E.  245.  R.  v.  J  J,  tf  GioHcestershire,  3  M,  ^  S, 
127.  ft.  V.  J  J.  of  Devon,  1  Af.^  S.  411.  R.  v.  JJ.  of  Lancasfiire, 
SB.S^C.  593.  ft.  V.  J  J.  of  Salop,  2  B.  jf  Adelph.  145. 

In  other  cases,  the  statute  giving  the  appeal,  does  not  fix  ex- 
pressly the  period  from  which  the  time  of  limitation  is  to  be 
reckoned,  although  perhaps  it  does  so  impliedly.  As  where  the 
Act  states  that  if  any  person  shall  find  himself  aggrieved  by  any 
act  done,  or  order  made  &c.,  or  the  like,  he  may  appeal  within  a 
certain  time,  or  at  the  next  sessions,  or  the  like :  in  that  case,  if 
the  person,  intending  to  appeal,  were  a  party  to  the  order  o« 
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other  act  by  which  he  is  aggrieved,  his  time  for  appeal  begins  to 
run  immediately  {rom  the  date  of  such  order  or  other  act ;  but 
if  the  order  or  other  act  were  ex  parte,  then  his  time  for  appeal 
.shall  begin  to  run  only  from  the  time  he  first  had  due  notice  of 
it    A  few  cases  will  illustrate  this.    Where  by  stat.  24  G.  3, 
c.  31,  relating  to  the  assessed  taxes,  it  was  enacted,  that  if  any 
person  should  find  himself  aggrieved  by  the  judgment  of  any 
justice,  he  might  appeal  to  the  next  sessions ;  a  party  was  con- 
yicted  under  this  statute  on  the  23d  June ;  the  next  sessions 
were  on  the  27th ;  on  the  23d  July  his  goods  were  seized  and  sold 
under  a  distress-warrant  for  the  penalty  ;  and  on  the  25th  July 
he  gave  notice  of  appeal :  the  Court  held  that  he  was  too  late, 
he  should  have  appealed  to  the  next  sessions  after  the  conviction ; 
and  Buller,  J.  said,  this  is  not  like  the  case  of  an  appeal  against 
an  order  of  removal,  which  is  an  ex  parte  proceeding,  of  which 
the  other  party  cannot  know  any  thing  until  the  removal ;  but 
here  the  conviction  was  in  the  nature  of  a  judgment  in  the  supe- 
rior Courts,  and  the  appeal  in  the  nature  of  a  writ  of  error  aner 
judgment  and  before  execution;  the  conviction,  and  not  the 
execution,  was  the  grievance  of  which  the  party  had  to  complain. 
Prosser  v.  Hyde,  1  T.  B.4\i.    Where  a  poor  rate  was  made  on 
the  14th  June,  allowed  on  the  28th  and  published;  the  next 
sessions  were  holden  in  the  beginning  of  July,  and  the  appeal 
was  to  the  Michaelmas  Sessions:  it  was  argued  that  a  party  is 
not  aggrieved  by  a  rate  until  he  is  called  upon  to  pay  it,  and  the 
appeal  in  this  case  was  to  the  next  sessions  after  the  appellant 
was  so  aggrieved :  but  the  Court  held  that  the  appeal  must  be 
to  the  next  practicable  sessions  after  publication,   that  being 
notice  of  the  rate  to  all  rate  payers ;  it  is  by  the  assessment  the 
party  is  always  aggrieved,  and  it  is  against  that  he  appeals  ;  if  by 
being  refused  a  copy  of  the  rate,  or  by  the  late  publication  of  it, 
or  the  like,  he  cannot  appeal  to  those  sessions,  then  the  appeal 
may  be  to  the  following,  as  to  the  next  practicable,  sessions,   ft. 
V.  Micklefieldt  1  Bott,  279.    So,  where  an  order  of  removal, 
dated  in  May,  1825,  was  not  served  until  August  1826,  and  the 
pauper  not  removed  until  February,  1831,  (the  order  being  until 
then  suspended  on  account  of  the  illness  of  the  pauper ; )  and  at  the 
.next  sessions  the  parish  appealed  against  the  order,  on  the  ground 
that  it  had  not  been  served  within  a  reasonable  time :  the  Court  held 
the  appeal  was  too  late ;  the  appeal  should  have  been  to  the  next 
practicable  sessions  after  the  service  of  the  order.  R.  v.  Penkvidge, 
3  £.  ^  Adolph.  538.    But  where  by  a  distress- warrant  dated  the 
4th  December,  the  amount  of  an  assessment  to  the  highways 
was  levied  upon  the  goods  of  a  person  on  the  12th,  and  he  ap- 
pealed within  six  days  (the  time  limited)  after  the  12th ;  and 
the  sessions  dismissed  the  appeal,  on  the  ground  that  he  should 
have  appealed  within  six  days  after  the  date  of  the  warrant : 
Upon  an  application  for  a  mandamus,  the  Court  of  King's  Bench 


Within  w^ot  Time  to  be  brought,  271 

hold  that  he  had  appealed  io  sufficieDt  time ;  it  was  not  neces^ 
sary  he  should  appeal  against  the  warrant,  for  non  liquet  tbat  it 
would  he  proceeded  upon ;  it  was  sufficient  that  he  appealed 
within  six  days  after  he  was  actually  damnified.  R.  v.  J  J.  of 
Devon,  1  M,Si  S,  411.  So  where  an  order  of  filiation,  made  in 
May,  was  not  served  until  after  the  Midsummer  Sessions,  and 
the  party  appealed  against  it  at  the  Michaelmas  Sessions,  it  was 
holden  that  he  was'  in  time ;  for  he  was  not  bound  to  appeal 
against  the  order,  until  it  was  served.  R,  v.  Browne  2  Salk, 
480.  Where  justices  at  Petty  Sessions  on  the  20th  June  made 
9J3i  order  for  diverting  a  footway,  and  on  the  4th  July  made 
another  order  for  stopping  it  up ;  the  next  sessions  were  on  the 
11th  July,  at  which  no  appeal  was  entered ;  but  at  the  Michael* 
mas  Sessions  there  was  an  appeal  against  both  orders,  which  the 
Sessions  dismissed,  on  the  ground  that  the  party  should  have 
appealed  at  the  Midsummer  Sessions :  upon  an  application  for  a 
mandamus,  the  question  was,  whether  the  time  for  appealing^ 
should  be  reckoned  from  the  date  of  the  first  order  or  the  second, 
for  if  from  the  date  of  the  second,  as  the  statute  required  ten 
days  notice  of  appeal,  the  party  could  not  have  appealed  at  the 
July  Sessions ;  but  the  Court  being  of  opinion  tbat  the  orders 
were  distinct,  and  that  the  party  was  in  time  to  enter  bis  appeal 
against  the  second  order  at  the  Michaelmas  Sessions,  granted 
the  mandamus  as  to  that.  R,  v.  J  J.  of  Hertfyrdshire,  3  M.  ^  5. 
459. 

Where  a  statute  gave  a  power  of  appealing  against  a  convic- 
tion within  six  months,  upon  the  party  entering  into  a  recogni- 
zance &cc.  \  and  a  party  appealed  long  within  the  limited  time, 
but  his  appeal  was  dismissed,  on  account  of  his  not  proving  that 
he  had  entered  into  the  recognizance ;  he  again  appealed  to  the 
next  sessions,  which  were  still  within  the  six  months,  but  the 
sessions  refused  to  hear  the  appeal  :  upon  an  application  for  a 
mandamus,  the  Court  of  King's  Bench  held  that  the  first  judg- 
ment, though  it  disposed  of  the  appeal  on  a  formal  objection, 
was  conclusive,  and  the  party  could  not  appeal  a  second  time. 
R.  V.  JJ.  of  W.  R.  Yorkshire,  3  T.  R,  776. 

Notice  of  Appeal, 

la  what  cases.'}  Of  the  statutes  which  give  an  appeal,  some 
expressly  require  that  notice  of  appeal  shall  be  given ;  others 
not.  Those  which  make  no  mention  of  notice,  usually  require 
tbat  the  party  intending  to  appeal,  shall  previously  enter  into  a 
recognizance  to  enter  his  appeal  and  prosecute  it  with  effect 
within  a  certain  time  ;  and  his  doing  so,  is  a  good  substitute  for 
notice;  for  the  parties  interested  in  knowing  whether  an  appeal 
is  intended,  can  readily  ascertain  Jhat  fact,  by  inquiring  of  the 
J4tfitice  whether  the  party  has  entered  into  the  necessary  recog« 
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nizance.  A.  v.  J  J,  of  Kent,  6  M.  ^  5.  268.  A.  ▼.  J  J.  of  tluer, 
4  B.  if  Aid,  276.  But  where  the  statute  requires  notice,  it  is  a 
condition  precedent  to  the  party's  appealing,  and  nothing  can 
dispense  with  it,  but  the  consent  of  the  opposite  party  to  waive 
the  objection ;  indeed  the  sessions  have  no  authority  to  enter* 
tain  the  appeal  unless  the  notice  have  been  given.  Therefore 
where  a  statute  gave  liberty  to  persons  convicted  of  ofiences 
under  it,  to  appeal  to  the  next  sessions  against  the  conviction, 
they  giving  six  days  notice  of  appeal,  and  entering  into  a  recog- 
nizance to  prosecute  the  same  with  effect ;  and  a  party  convicted 
under  it  entered  into  the  necessary  recognizance,  but  omitted  to 
give  the  notice ;  upon  the  appeal  being  called  on,  the  respondent 
made  the  objection,  and  tue  Court,  entertaining  doubts  upon 
the  subject,  respited  the  appeal  to  the  next  sessions  ;  before  the 
next  sessions  the  appellant  gave  notice  of  trial  to  the  respondent 
for  the  approaching  sessions,  but  on  the  appeal  being  then  called 
on,  the  respondent  renewed  his  objection,  and  the  justices  decided 
in  favour  of  it,  and  dismissed  the  appeal :  the  appellant  under 
these  circumstances  moved  for  a  mandamus,  which  was  refused ; 
Lord  EUenborough,  C.  J.,  observed  that  an  appeal  is  not  a  matter 
of  common  right,  but  of  special  provision,  and  may  be  granted 
absolutely  or  conditionally ;  here  there  are  two  conditions  an* 
nexed,  one  of  which, was  not  complied  with,  and  of  course  the 
appeal  was  never  duly  entered ;  and  if  not  duly  entered,  the 
sessions  had  no  authority  to  respite  it  R.  v.  JJ.  of  Oxfordshire, 
1  M.dfS,  446,  So  where  the  sessions  refused  to  allow  an  appeal 
against  an  order  of  filiation  to  be  entered^  because  the  party  had 
not  given  the  notice  and  entered  into  the  recognizance  required 
by  statute,  the  Court  of  King's  Bench  held  that  the  sessions  had 
done  rightly,  although  it  appeared  that  the  party  applied  to  enter 
it,  merely  for  the  purpose  of  having  it  respited  until  next  aessions* 
R.  V.  JJ,  of  lAnealnshire,  3  -B.^  C.  548. 

The  party  to  whom  the  notice  is  given,  may  waive  his  right  to 
it  if  he  will ;  it  was  upon  this  principle  seemingly  that  the  fol* 
lowing  case  was  decided : — A  statute,  giving  an  appeal  against  a 
conviction,  required  the  magistrate,  at  the  time  ot  conviction,  to 
inform  the  party  of  his  right  to  appeal,  and  the  party  at  the  same 
time  should  give  the  magistrate  a  written  notice  of  appeal,  and 
should  enter  into  a  recognizance  to  try  it  with  elfect ;  a  party 
being  convicted,  the  magistrate  told  him  of  his  right  to  appeal, 
and  he  entered  into  the  necessary  recognizance,  but  the  magis« 
tiate  did  not  tell  him  of  the  necessity  of  his  giving  him  a  written 
notice  of  appeal ;  and  at  the  sessions,  the  justices,  thinking 
they  had  no  jurisdiction  for  want  of  this  notice  being  given,  re- 
fused to  receive  the  appeal :  the  Court  of  King's  Bench,  how* 
ever,  upon  application,  granted  a  mandamus  to  the  sessions* 
commanding  them  to  receive  and  hear  the  appeal.  Lord  Kenyon* 
C.  J.,  saying  that  it  was  the  .duty  of  the  magistrate,  when  he  in* 
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foimed  the  party  of  his  right  to  appeal,  to  inform  him  also  of  the 
necessity  of  his  then  giving  him  a  written  notice,  otherwise  the 
-party  would  be  deluded  by  the  act  of  the  justice  in  taking  the 
Tecognizance.  R.  v.  J  J.  of  Leeds,  4  T.  R.  583.  In  a  similar 
case,  but  where  the  party,  upon  being  told  of  his  right  to  appeal, 
<decHoed  doing  so  and  said  he  thought  be  had  better  pay  the 
penalty,  the  Court  thought  the  magistrate  was  not  to  blame  under 
the  circumstances,  in  not  stating  to  him  the  steps  he  should  take 
in  order  to  appeal,  and  that  the  sessions  had  done  right  in  re- 
fusing to  entertain  the  appeal.  R,  w.  J  J,  of  W*  R»  Yorkihire^  3 
M.SfS,  493. 

Sometimes  the  statute,  giving  the  appeal,  requires  the  sessions 
to  receive  and  enter  it,  although  no  notice  or  an  insufficient 
one  have  been  given,  and  to  adjourn  the  appeal  to  the  next 
quarter  sessions,  and  then  finally  to  determine  the  same.  There 
is  a  clause  to  this  efiect  in  stat  9G.  l,c.  7,  s.  8,  relative  to 
appeals  against  orders  of  removal ;  and  hence  the  ordinary  prac- 
tice at  sessions  of  moving  toenter  and  respite  such  appeals.  And 
a  practice  has  crept  in,  at  several  Courts  of  Quarter  Sessions,  of  al- 
lowing this  to  be  done  in  other  cases,  where  the  statute  upon  the 
subject  does  not  warrant  it ;  which  however  should  be  avoided. 

Where  the  appeal  is  entered  and  respited  upon  the  ex  partt 
•application  of  the  appellant,  he  must  in  that  case  afterwards  give 
the  respondents  such  notice  of  trial  for  the  sessions  to  which  the 
appeal  has  been  respited,  as  is  required  by  the  practice  of  the 
particular  Court  of  Quarter  Sessions ;  and  this,  although  such 
notice  would  net  have  been  necessary  (not  being  required  by  the 
statute  giving  the  appeal)  if  he  had  tried  the  appeal  at  the  first 
sessions,  instead  of  having  it  respited.  R,  v.  Jj,  of  Salop,  2  B. 
6;  Aid.  694.  Bat  where  an  appeal  against  an  order  of  removal 
was  entered  and  respited  at  the  £aster  Sessions,  and  in  the  June 
following  a  copy  of  the  order  of  respite  was  served  on  the  re- 
spondents, no  other  actual  notice  of  appeal  being  given ;  the 
sessions  refused  to  hear  tlie  appeal  on  this  ground,  and  confirmed 
the  order,  subject  to  the  opinion  of  the  Court  of  King's  Bench 
upon  the  point :  the  Court  however  held  that  the  notice  of  respite 
was  sufficient  notice  of  appeal  ;  the  respondents  could  not  pos- 
sibly  understand  it  in  any  other  light,  nor  could  the  appellants 
have  served  it  for  any  other  purpose.  A.  v.  Lambeth,  3 1>.  ^  i2. 
340.  And  where  an  appeal  is  adjourned  upon  the  application 
of  the  respondents,  no  turther  notice  of  trial  is  necessary,  because 
by  the  order  they  have  themselves  obtained,  they  are  fully  ap- 
prized of  the  time  the  appeal  will  be  tried.  R,  v.  J  J,  of  Lindsey, 
eM.S^S,  379.  Seealio  R.  v.  J  J.  of  Hertfordshire,  4  JB.  ^  AdoL 
561,  8f  post.  R.  v.  JJ.  of  the  W.  R.  Yorkshire,  1  Ad.  ^  E.  606. 
And  even  where  the  appellant,  after  giving  notice  of  appeal  and 
entering  it,  made  a  special  application  to  respite  it  until  the 
eosuiog  sessions,  and  it  was  respited  accordingly,  the  Court  of 
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Ki tig's  Bench  held  that  it  was  not  necesaary  for  him  Id  ghea 
twtice  of  trial  for  the  next  sesaons,  such  notice  not  heing  reqaind 
by  the  statute  or  by  the  practice  of  the  sessions,    ii.  v.  JJ.  «f 
It.  12.  Yorkihirt,  5  B.S(  Adotph.Q61,    So  where  upon  the  hear* 
ing  of  an  appeal,  the  justices  were  equally  divided,  and  of  coarse 
DO  judgment  was  given,  but  the  appeal  was  on  this  account 
respited  until  the  following  sessions :  the  Court  of  King's  Bendi 
held  that  it  was  not  necessary  for  the  appellant  to  give  any  fresh 
notice  of  trial  for  the  following  sessions,  although  by  the  practice 
of  those  particular  ses^ons  such  a  notice  was  necessary  in  other 
respited  appeals.     R,  v.  J  J.  of  Buckinghamihire,  6  D.  ^  12.  142. 

What  ftofure.]  Where  the  statute  giving  the  appeal  specifies 
the  length  of  notice  that  must  be  given,  the  directions  of  the 
statute  in  that  respect  must  be  pursued ;  a  shorter  notice  would 
be  bad,  and  a  longer  notice  shall  not  be  exacted  by  the  practice 
of  the  sessions.  Where  the  statute  required  "  ten  days'  notice,*' 
the  Court  held  that  it  meant  ten  days,  one  day  inclusive,  the  other 
exclusive.  R.  v.  J  J.  of  W.  R,  Yorkshire ,  4  E.^f  Addph.  685.  But 
where  the  statute  required  notice  to  be  given  "  ten  clear  days" 
before  the  sessions,  the  Court  held  that  this  roust  be  a  ten  days' 
notice,  exclusive  of  the  day  of  service  and  of  the  first  day  of  the 
sessions.  R.  y.  JJ,  of  Herefordthire,  3  B.S^Ald.  581.  Where  the 
statute  required  "  immediate  notice"  of  an  appeal  against  a  con- 
viction, a  notice  given  seven  days  after  the  conviction  was  holden 
bad.    R,  v.JJ.rf  Huntifigdonshire,  5  D.  3f  R.  588. 

If  the  statute  require  reasonable  notice,  it  will  be  for  the 
justices  to  decide  whether  the  notice  given,  be,  in  point  of  time, 
reasonable  or  not.  And  by  stat.  9  G.  1 ,  c.  7,  s.  8,  after  enacting 
that  no  appeal  against  an  order  of  removal  shall  be  proceeded 
upon  at  sessions,  unless  reasonable  notice  be  given,  adds,  **  the 
reasonableness  of  which  notice  shall  be  determined  by  the  jus- 
tices of  the  peace  at  the  quarter  sessions,  to  which  the  appeal  is 
made."  But  where  the  statute  required  merely  *'  reasonable 
notice,"  and  the  sessions  refused  to  hear  the  appeal,  because 
there  had  been  no  notice  in  writing :  the  Court  of  King's  Bench 
held  that  they  were  not  warranted  in  doing  so ;  the  word  "  rea- 
sonable" in  the  statute,  did  not  indicate  thut  the  notice  must  be 
in  writing,  but  merely  that  as  to  time  or  number  of  days  it  should 
be  reasonable.  A.  v.  J  J.  of  Surrey,  5  JB.  4*  Aid,  539.  So  where 
an  appeal  against  an  order  of  removal  was  entered  and  respited 
at  the  January  Sessions,  and  notice  of  trial  was  given  fifteen  days 
before  the  April  Sessions  for  those  sessions ;  there  was  a  rule  of 
the  sessions,  however,  which  required  that  where  an  appeal  was 
entered  and  respited  notice  thereof  should  be  given  to  the 
officers  of  the  removing  parish  within  oncmonth  after  such  entry 
and  respite  ;  and  because  this  notice  was  iM>t  given,  the  sessions 
dismissed  the  appeal :  but  upon  application  for  a  mandamiiSy  the 
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Court  bejel,  that  the  justices  had  no  authority  to  require  this 
notice  of  the  entry  and  respite ;  the  statute  required  only  a  notice 
of  appeal,  and  all  the  justices  could  do  was  to  decide  whether 
that  notice  was  given  in  reasonable  time ;  the  Court  accordingly 
granted  the  writ.     B,.  v.  J  J,  of  Norfolk,  5  fi.  ^  Adolph,  990. 

Where  the  statute  requires  notice,  without  stating  that  it  shall 
be  a  reasonable  notice,  or  indicating  what  length  of  notice  shall 
be  given,  the  notice  roust  be  given  a  reasonable  time  before  the 
trial  of  the  appeal ;  and  the  justices  at  sessions,  in  this  case  also, 
are  to  judge  whether  the  notice  given  be  reasonable  or  not. 
With  reference  to  this,  and  to  the  case  above  mentioned,  each 
Court  ot  Quarter  Sessions  usually  lays  down  a  general  rule, 
stating  what  notice  of  appeal  shall  be  given,  in  ail  cases  not 
otherwise  provided  for  by  statute ;  so  that  the  profession  may  be 
apprized  of  the  length  of  notice  the  Court  will  deem  to  be  rea- 
sonable, in  either  of  the  above  cases.     As  the  attornies  for  appel" 
lants,  however,  sometimes  reside  at  a  distance,  and  are  not  ac- 
quainted with  the  practice  of  the  particular  Court  in  this  respect, 
these  general  rules,  when  strictly  adhered  to,  might  in  some  cases 
work  great  injustice,  if  the  Court  of  King's  Bench  did  not,  by 
mandamus,   interfere  to  prevent  it.     Thus,  where  an   appeal 
against  an  order  of  removal  was  entered  and  respited  at  the  April 
Sesuons ;  and  seven  days  before  the  following  Midsummer  Ses^ 
#ions  the  appellant's  attorney  gave  notice  of  appeal,  as  formerly 
required  by  the  practice  of  the  sessions ;  the  sessions,  however, 
had  some  time  before  altered  their  practice  in  this  respect,  and 
made  an  order  requiring  a  longer  notice,  but  which   was  not 
known  to  the  attorney ;  and  because  sufficient  notice,  according 
to  this  oitler,  had  not  been  given,  the  sessions  refused  to  hear  the 
appeal :  upon  an  application  for  a  mandamus,  the  Court  held 
that,  under  these  circumstances,  it  would  be  too  much  to  con- 
clude the  appellants  from  having  their  case  heard,  and  therefore 
granted  the  writ.     R.  v.  J  J,  of  WHuhire,  10  East,  404.     So. 
where  an  appeal  against  an  order  of  removal,  was  entered  and 
respited  at  the  MicUumnier  Serious ;  and  by  the  practice  of  the 
.sessions,  fourteen  days  notice  of  the  appeal,  exclusive  both  of 
■the  day  of  giving  it  and  of  the  first  day  of  the  sessions,  was  re- 
quired j  but  the  attorney  by  mistake,  imagining  that  one  day 
was  to  be  reckoned  exclusive  the  other  inclusive,  served  the 
notice  a  day  too  late ;  and  the  sessions  therefore  refused  to  hear 
the  aj[>peal :  upon  application  for  a  mandamus  to  the  sessions, 
to. enter  continuances  and  try  the  appeal,  the  Court  granted  it ; 
Lord  Tenterden,  C.  J.,  saying,  '*  We  tbink  that  justice  will  be 
jQOSt  satisfactorily  administered,  by  ordering  the  justices  to  enter 
continuances  and  hear  this  appeal ;  they  certainly  have  a  discre- 
tionaiy  power  to  make  rules  for  the  governance  of  the  practice 
at  thf*  sessions ;  but  the  case  of  R.  v.  the  Justices  of  Wiltshire 
.shewftj  th^t  this  Court,  for  the  purposes  of  justice^  will  interfere 
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to  control  that  dkcretioD.    B.  y.  J  J.  ofLaneathin,  7  £.  &C. 
691. 

Jn  vhatfarm,  ^c]  If  the  statate  require  the  notice  to  he  in 
writing,  it  most  be  su,  unless  the  respondents  dispense  with  it* 
See  R.  V.  J  J,  rf  Leetis,  ante,  p.  272.  But  if  the  statute  do  not 
require  it  to  be  in  writing, a  parol  notice  is  in  all  cases  sufficient; 
and  the  Sessions  cannot,  by  any  rule  or  adjodication  of  theirs, 
require  it  to  be  in  writing.  Where,  upon  an  order  of  filiation 
bein^  made,  the  putative  father  immediately  entered  into  the  re- 
cognizance required,  and  gave  notice  of  appeal  to  the  charch- 
wardens  and  overseers ;  at  the  time  of  entering  into  the  recog- 
nizancei  he  also  gave  parol  notice  to  the  justices  of  his  intention 
to  appeal ;  but  because  he  had  not  given  them  a  written  notice, 
the  Sessions  refused  to  receive  the  appeal :  upon  an  application 
for  a  mandamus,  the  Court  held,  that  although  notice  of  appeal 
must  in  that  case  be  given  to  the  justices,  yet,  as  the  statute  did 
not  require  that  notice  to  be  in  writing,  a  parol  notice  was  suf> 
ficient ;  and  they  accordingly  granted  the  writ.  R,  v.  JJ.  rf 
Salop,  4  B.  ^  Aid.  626.  See  alto  K.  v.  J  J.  of  Surrey,  ante,  p,  274. 
In  prudence,  however,  it  is  best  that  the  notice  should  in  all 
cases  be  in  writine. 

Where  the  notice  is  in  writing,  it  is  usual  to  intitule  it  ac- 
cording to  the  order  or  conviction,  &c.  intended  to  be  appealed 
against,  as  the  shortest  mode  of  describing  the  order,  &c  ;  but 
this  is  not  essentially  necessary.  It  must  be  directed  to  the 
persons  who  are  to  be  the  respondents  in  the  appeal :  see  ante, 
p.  264  :  if  the  statute  direct  tu  whom  the  notice  must  be  given, 
it  must  be  directed  to  them  ;  if  to  be  given  to  churchwardens 
and  overseers,  it  is  sufficient  to  direct  it  to  them  by  their  name  of 

office,  **To  the  Churchwardens  and  Ovtrseers  of ;"  if  to 

be  given  to  justices,  **  To  A,  B,  esquire,  and  C.  D.  esquire,  tvo 

of  his  Majesty*s  Justices  of  the  Peace  for  the  County  of ;*»  if 

to  other  individuals,  it  must  be  directed  to  them  by  name.  Any 
mistake  in  the  direction,  however,  may  be  amended  by  the  ses- 
sions, at  the  time  of  the  hearing.  Thus,  where  an  order  of 
-removal  was  directed  to  the  churchwardens  and  overseers  of  the 
township  of  Bingley,  instead  of  the  parish  of  Bingley ;  and  it 
appeared  that  the  parish  was  divided  into  several  townships,  one 
of  which  was  the  township  of  Bingley,  none  of  which  however 
supported  their  own  poor,  overseei-s  being  appointed  for  the  parish 
only ;  against  this  order  of  removal  there  was  an  appeal,  and 
(upon  a  case  stated)  the  question  was,  whether  the  Sessions 
ought  not  to  have  quashed  the  order,  as  being  directed  to  a 
township  for  which  no  overseers  were  appointed :  the  Court  of 
Kine's  Bench  held  it  to  be  an  informality,  which  the  Sessions 
might  have  amended ;  and  they  sent  the  order  back  to  them  for 
that  purpose.     R,  v.  Bingley,  4  B.  ^  Adolph,  567,  n.    And 
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%rhere  &n  order  of  removal  wa3  directed  to  the  churchwardens 
and  overseers  of  the  parish  of  Lly  well,  which  parish  however  was 
divided  into  three  hamlets,  Treganroaur  and  two  others,  each 
supporting  its  own  poor,  and  each  having  separate  churchwardens 
and  overseers  appointed  for  it ;  the  paiiper  and  the  order  were  in 
fact  delivered  to  the  overseer  of  Treganmaur,  and  that  township 
gave  notice  of  appeal ;  but  when  the  appeal  was  called  on  at 
Sessions,  the  respondents  objected  to  its  being  tried,  on  the 
ground  of  the  variance  between  the  notice  of  appeal  and  the 
order  of  removal,  the  notice  being  by  the  oflkers  of  Treganmaur, 
and  treating  the  order  as  one  for  the  removal  of  the  pauper  to 
that  hamlet ;  and  the  Sessions  on  this  ground  refused  to  hear  the 
appeal :  upon  an  application  for  a  mandamus,  however,  the 
Court  of  King's  Bench  held,  that  as  the  respondents  had  served 
the  order  upon  the  officer  of  Treganmaur,  they  had  thereby 
estopped  themselves  from  objecting  to  the  appeal  or  notice  from 
that  hamlet,  and  that  the  Scions  therefore  ought  to  have  heard 
the  appeal.     R.  v.  J  J.  of  Carmarthetuhirt,  4  b,S^  Adolph,  563. 

The  notice  also  must  shew,  upon  the  face  of  it,  that  the  party 
giving  it,  is  the  person  to  whom  the  appeal  is  given  by  the  statute. 
If  the  appeal  be  given  to  a  particular  officer,  the  appellant  by 
his  notice  must  shew  that  he  fills  that  office.  If  the  statute  gives 
the  appeal  to  the  party  aggrieved,  the  notice  must  shew  expressly 
or  impliedly  that  the  appellant  is  a  party  aggrieved :  if  that  appear 
from  so  much  of  the  order  or  other  thing  appealed  against,  as  is 
set  out  in  the  notice,  as  in  the  case  of  an  appeal  against  a  con- 
viction, or  the  like,  it  will  be  sufficient ;  if  not,  it  must  be  ex- 
pressly stated.  lU  v.  J  J,  of  Ester,  6  B.  ^  C.  431.  R.  v.  J  J, 
W.  R.  YorkiMrt,  7  B.  4f-  C.  678.  R.  v.  J  J,  rfW.R.of  York- 
tfmre,  4  B.  ^  Adolph.  685.  R.  v.  Blackawton,  10  £.  ^  C.  792. 
and  tee  R.  v.  J  J.  of  Somertetshire,  7  B.  ^  C.  681,  n.  Where  the 
pauper  himself  appealed  against  the  order  for  his  removal,  the 
Court  held  that  he  could  do  so,  if  he  felt  himself  aggrieved  by 
it ;  K.  V.  Hartfield,  Carth.  222.  Comb.  478 ;  and  in  such  a 
case,  it  would  be  sufficient,  in  this  respect,  to  shew  that  the  party 
appealing,  was  the  person  removed  by  the  order. 

In  many  cases  the  statute  requiring  the  notice  of  appeal, 
requires  that  the  notice  shall  also  state  the  grounds  upon  which 
the  appellant  intends  to  support  his  appeal,  'i'his  is  required 
in  different  terms  by  different  statutes ;  but  they  usually  require 
the  same  thing  in  substance,  namely,  that  he  shall  state  in  his 
notice  the  objections  he  has  to  the  order,  &c.  against  which  he 
intends  to  appeal.  The  particularity  with  which  this  is  required 
to  be  done,  may  be  collected  from  the  following  cases.  Where 
a  notice  of  appeal  against  an  order  of  filiation,  merely  stated  that 
the  party  intended,  at  the  next  quarter  sessions,  to  commence 
and  prosecute  an  appeal  aiiainst  an  order  whereby  &c.,  and  then 
stating  the  substance  of  the  order,  the  Court  of  King's  Bench 
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held,  that  the  order  was  msu0icient,  because  it  did  not  state  the 
"  cause  and  matter"  of  an  appeal,  as  required  by  stat.  49  G.  3, 
c.  68,  s.  5  ;  it  was  a  mere  description  of  the  order,  and  not  of 
the  objections  intended  to  be  made  to  it :  the  Court  observed, 
that  the  object 'of  the  statute  was,  that  by  the  notice  the  re- 
spondents should  be  apprized  of  the  objections  intended  to  be 
made  to  the  order,  in  order  that  they  might  come  prepared  to 
meet  them  ;  but  under  this  general  notice,  the  appellant  might 
prove  that  he  was  not  the  father  of  the  child,  or  that  the  child 
was  not  born  iu  the  parish  &c.,  and  thus  oblige  the  respondents 
to  come  prepared  to  meet  two  or  more  objections,  when  perhaps 
one  only  wus  relied  upon  by  the  appellant.  R.  v.  J  J.  of  Oxford- 
shire,  1  B.  ^  C.  279.  So,  where  a  notice  of  appeal  against 
overseers'  accounts  stated  that  the  appellant  objected  to  certain 
specified  items  in  them,  but  did  not  state  why,  the  Court  of 
King's  Bench  held  it  to  be  insufficient,  as  not  stating  ^*  the  par- 
ticular causes  or  grounds  of  appeal,"  as  required  in  that  case  fay 
sUt.  41  G.  3,  c.  23,  s.  4.  H.  v.  Sheard,  2  B.  dif  C.  856.  But 
where  the  grounds  of  appeal  are  set  out,  it  is  not  necessary  that 
they  should  be  stated  with  that  particularity  that  would  be  re* 
quired  in  pleading  them.  And  therefore  where  a  man,  convicted 
under  the  Vagrant  Act  for  indecently  exposing  his  person,  ap- 
pealed against  the  conviction,  and  in  his  notice  stated  as  his 
ground  of  appeal,  that  he  was  **  not  guilty  of  the  said  ofTenoe,'* 
the  Court  of  King's  Bench  held  this  to  be  sufficient;  it  was  the 
same  as  specifically  denying  all  the  facts  necessary  to  constitute 
the  offence,  resting  his  case  upon  this  denial,  and  not  objecting 
upon  the  ground  or  there  being  any  defect  in  form.  R.  v.  J  J,  of 
ilewcasileupon-Tyne,  1  JB.  ^  Adolph,  933.  and  see  R.  v.  JJ.  of 
Devon f  1  Jlif.  ^  .S.  41 1.  And  in  a  very  recent  case,  where  a  man 
and  his  wife,  and  tMO  children  of  the  wife  by  a  former  husband* 
were  removed  by  an  order  of  justices,  from  Penryn  to  the  parish 
of  St.  Gluvias,  both  in  Cornwall ;  against  which  order  the  over- 
seers of  St.  Gluvias  appealed,  and  in  their  notice  of  appeal,  after 
stating  their  grounds  of  appeal  with  respect  to  the  husband* 
stated  as  a  ground  of  appeal  with  respect  to  the  children  that 
they  "  are  and  each  of  them  now  is  s&ttled  in  the  parish  of 
Penryn ;"  at  the  Sessions,  after  the  respondents  had  proved 
their  case,  the  appellants  were  proceeding  to  prove  the  settle- 
ment of  the  wife's  former  husband  at  Penryn,  in  order  to  shew 
that  the  children  were  settled  there ;  but  the  Sessions  refused  to 
allow  this,  as  the  appellants  bad  not  stated  specifically  in  ^ir 
grounds  of  appeal  any  settlement  of  the  children's  father  in 
Penryn :  upon  shewing  cause  against  a  rule  for  a  mandamus,  it 
was  argued  that  the  statement  of  the  grounds  of  appeal,  now  re- 
quired by  Stat.  4  &  5  W.  4,  c.  76,  s.  8 1 ,  must  shew  specifically  the 
settlement  intended  to  be  relied  upon  by  the  appellants,  whether 
a  settlement  acquired  by  the  pauper,  or  a  derivative  settlement. 
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and  whether  a  Mltlement  by  hiriog  and  service,  or  by  appren- 
ticeship,  or  by  renting  a  teaemeDt,  or  the  like,  with  all  the  par- 
ticulars, in  order  that  the  respondents  may  inquire  into  the 
settlements  stated,  and  be  prepared  to  contest  them  ;  that  the 
79th  section  of  the  same  statute  obliged  the  respondents  to  dis^' 
close  the  whole  of  their  case,  by  sending  to  their  opponents  a 
copy  of  the  examination  on  which  the  order  was  made,  and  it 
was  evidently  the  intention  of  the  legislature,  by  this  81st 
section,  to  make  the  appellants  do  the  same :  but  the  Court  held, 
that  stating  a  pauper  to  be  settled  in  a  certain  parish,  was  a 
sufficient  statement  of  the  grounds  of  appeal,  without  shewing 
how  he  was  settled,  or  other  particulars  of  the  settlement ;  it 
was  sufficient  to  enable  the  respondents  to  make  their  inquiries 
as  to  the  settlement,  which  was  all  that  was  required.  R,  v. 
JJ.  of  Comtoali,  MS.  T.  1836. 

Where  the  statute  requires  the  grounds  of  the  appeal  to  be 
stated  in  the  notice,  and  they  are  stated  accordingly,  the  appel- 
lant, at  the  trial  of  the  appeal,  will  be  precluded  from  giving 
evidence  of,  or  going  into,  and  the  Sessions  from  examining  or 
inquiring  into,  any  other  cause  or  ground  of  appeal,  than  what 
has  been  stated  in  the  notice.  This  is  expressly  enacted  by  stat. 
41  G.  3,  c.  23,  s.  4,  as  to  appeals  against  poor-rates,  and  by 
Stat.  4  &  5  W.  4,  c.  76,  s.  81,  as  to  appeals  against  orders  of 
removal ;  and  the  same  is  the  practice  in  other  cases,  whether 
expressly  enacted  by  the  particular  statute  upon  the  subject  or 
not.  Where,  in  an  appeal  against  a  rate,  the  appellant  took  an 
objection  to  the  rate  for  a  defect  appearing  upon  the  face  of  it ; 
the  respondents  on  the  other  hand  contended  that  no  advantage 
could  be  taken  of  the  objection,  as  it  was  not  stated  as  one  of  the 
causes  of  appeal  in  the  notice ;  but  the  Sessions  decided  other- 
wise, and  quashed  the  rate :  the  Court  of  King's  Bench,  however, 
held  that  the  Sessions  had  no  jurisdiction  to  quash  a  rate,  even 
for  a  defect  appearing  upon  the  face  of  it,  unless  that  defect  were 
speci6ed  in  the  notice  of  appeal.  R,  v.  Bromyard,  8  B.  ii^  C, 
240.  Where  in  an  appeal  against  a  county-rate,  certain  grounds 
of  appeal  were  stated  in  the  notice,  although  the  statute  upon 
the  subject  required  no  such  statement;  and  at  the  trial, 
the  Sessions  dismissed  the  appeal,  on  the  ground  that  those 
causes  of  appeal  were  badly  stated,  and  in  fact  contained  no  real 
ground  of  appeal :  but  the  Court  of  King's  Bench  held,  that  as 
it  was  not  necessary  to  state  any  grounds  of  appeal  to  all,  the 
Sessions  ought  not  to  have  dismissed  the  appeal,  merely  for  a 
defect  in  the  grounds  thus  noneccssarily  stated ;  but  if  they 
thought  that  the  respondents  had  been  misled  by  the  notice,  they 
might  have  adjourned  the  appeal.  R.  v.  J  J.  of  Westmoreland  t 
10  B.  &i  C.  226. 

Hew  urved.']    It  is  uot  necessary  in  any  case  (unless  rendered 
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80  in  some  particalar  case  by  the  express  words  of  the  statute 
tipon  the  subject,)  that  the  noiice  of  appeal  should  be  served 
personally  upon  the  respondents ;  a  service,  by  leaving  the  notice 
for  them  at  their  places  of  abode,  will  be  sufficient.  In  appeals 
against  poor-rates,  and  against  overseers'  accounts,  the  statute 
(41  G.  3.  c. 23,  s.  4.)  directs  the  notice  of  appeal  to  be  "de- 
livered to  or  left  at  the  places  of  abode  of  the  churchwardens  and 
overseers  of  the  parish>  township,  vill  or  place,  or  any  two  of 
them.*'  In  the  other  usual  cases  of  appeal,  the  statutes  contain 
no  directions  upon  the  subject. 

Entry  and  Adjournment, 

Entry  of  the  AppealJ]    The  appeal  is  in  all  cases  entered  with 
the  clerk  of  the  peace.     At  what  time  they  are  to  be  entered, 
depends  upon  the  practice  of  each  particular  Court  of  Quarter 
Sessions.     If  the  business  of  the  Court  commence  with  appeals, 
it  is  obvious  that  those  which  are  to  be  tried  at  ihe  present  ses- 
sions, and  which  have  not  been  respited  from  a  former  sessions, 
must  be  entered  before  or  immediately  at  the  sittine  of  the  Court. 
I'his,  however,  is  a  matter  which  is  regulated  by  the  practice  of 
every  Court  of  Quarter  Sessions,  and  with  which  the  appellants' 
attorney  can  readily  make  himself  acquainted,  as  I  believe  it 
always  forms  part  of  the  usual  advertisement  of  the  holding  of 
the  Sessions,  inserted  in  the  country  newspapers  a  week  or  two 
before  the  Sessions  commence.    Where  the  appeal  is  entered, 
merely  for  the  purpose  of  having  it  respited  until  the  next  Sessions, 
as  the  time  also  for  doing  this  is  in  general  regulated  by  the  prac- 
tice of  the  Sessions,  it  may  be  entered  before  that  time  as  a  matter 
of  course,  and  the  motion  to  respite  it  may  be  made  afterwards ; 
but  if  not  made  before  that  time,  you  will  in  general  be  allowed 
to  move  both  to  enter  and  respite  the  appeal  afterwards,  at  any 
time  during  the  Sessions.    Where  the  appeal  is  to  be  entered 
and  respited,  and  the  appellants'  attorney  resides  at  a  distance, 
he  usually  has  this  done  by  an  agent  residing  in  or  near  the  place 
where  the  Sessions  are  holden. 

Where  the  statute,  giving  the  appeal,  makes  certain  acts  con. 
ditions  precedent  to  the  party's  appealing,  such  as  the  giving 
notice  of  appeal,  entering  into  recognizance,  &c. :  the  appeal 
cannot  legally  be  entered,  until  after  those  conditions  haye  been 
complied  witn.  Therefore  where  an  order  of  filiation  was  made 
on  the  14th  January,  and  at  the  next  Sessions,  which  com- 
menced on  the  27th  April,  an  application  was  made  to  enter  and 
respite  the  appeal,  but  the  justices  refused  to  receive  it,  as  no 
notice  of  appeal  had  been  given  or  recognizance  entered  into ; 
the  Sessions  were  then  adjourned  until  the  6th  May,  to  be  then 
holden  for  a  different  division  of  the  county,  and  before  that  day 
the  recognizance  was  entered  into,  and  notice  of  appeal  given, 
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but  the  justices  still  refased  to  receive  the  appeal :  and  upon  aa 
appHcatioQ  for  a  mandamus,  the  Court  refused  it,  saying  that  the 
Sessions  had  no  power  to  receive  the  appeal ;  by  the  statute 
(49  G.  3«  c.  68,  s.  7,)  no  such  appeal  shall  be  "  brought,  re- 
ceived, or  heard,"  unless  the  notice  be  given  and  the  recognizance 
entered  into,  as  therein  required ;  and  as  the  appeal  was  required 
to  be  to  the  next  General  Quarter  Sessions,  the  appeal  to  the 
adjourned  Sessions  was  not  sufficient.    R,  \,JJ.  of  Lincolrukire, 

8  B.  ^  C.  548. 

In  appeals  against  orders  of  removal,  it  is  enacted  by  stat. 

9  G.  1,  c.  7,  s.  8,  that  if  it  shall  appear  to  the  justices  that  rea- 
sonable time  of  notice  was  not  given,  then  they  shall  adjourn  the 
said  appeal  to  the  next  Quarter  Sessions.  And  the  justices  must 
then  allow  the  appeal  to  be  entered  at  the  next  sessions  after  the 
service  of  the  order,  and  adjourn  it  to  the  sessions  following, 
although  no  notice  have  been  given,  R.  v.  JJ.  nf  Gloucestershire^ 
Doug.  191,  and  although  the  appellant  had  time  enough  before 
the  Sessions  to  have  given  notice  of  appeal.  R*  v.  JJ,  ofShrop^ 
thire,  7  East,  549.  And  where  the  Sessions  refused  to  allow 
an  appeal  against  an  order  of  removal  to  be  entered,  because  the 
notice  of  appeal  had  been  served  on  a  Sunday  :  the  Court  upon 
application  granted  a  writ  of  mandamus  commanding  them  to 
enter  the  appeal,  for  if  no  notice  were  given,  they  were  bound  to 
enter  the  appeal,  and  then  to  respite  it  to  the  following  sessions. 
JR.  v.  J  J,  ^  Huntingdon^ire,  Cald»  283.  Even  at  the  second 
sessions  after  the  service  of  the  order,  if  the  application  be,  not 
to  enter  and  respite  the  appeal,  but  to  enter  and  try  it,  the 
Sessions  are  bound  to  allow  it  to  be  entered.  Where  the  Sessions 
in  such  a  case  refused  to  allow  an  appeal  against  an  order  of 
removal  to  be  entered,  on  the  ground  that  it  ought  to  have  been 
entered  at  the  previous  sessions,  and  then  respited  until  the 
present  sessions,  the  Court  of  King's  Bench  upon  application 
granted  a  mandamus  commanding  them  to  enter  and  try  the 
appeal,  saying  that  entering  it  merely  for  the  purpose  of  adjoum- 
inv  it  was  a  useless  act,  and  therefore  unnecessary ;  it  was  suf-  . 
ficient  to  enter  it  at  the  sessions  at  which  the  party  by  his  notice 
was  bound  to  try  it.  R.  v.  J  J.  of  Devon,  8  5.  ^  C.  640,  n.  fi. 
V.  J  J,  of  Southampton,  6  Af.  ^  S,  394.  8  B.  ^  C.  641 ,  n.  R.  v. 
JJ,  of  Kent,  8  B.  ^  C.  639.  Where  the  appellant  gave  notices 
of  appeals  against  three  orders  for  stopping  up  highways,  but  in 
entering  them,  the  clerk  of  the  peace,  by  mistake,  they  being  all 
by  and  against  the  same  parties,  entered  them  as  one  appeal  only  ; 
upon  the  trial,  one  appeal  was  disposed  of  on  a  preliminary  ob- 
jection to  the  notice,  and  as  the  same  objection  applied  to  the 
other  two,  no  notice  was  taken  of  them  :  on  a  motion,  however, 
for  a  mandamus  to  enter  continuances  and  hear  the  appeals,  it 
appearing  that  the  preliminary  objection  was  unfounded,  and 
that  the  appellants  bad  really  intended  to  enter  the  appeals 
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against  all  the  orders,  the  Court  made  the  rule  absolute  as  to 
all  three.     R  v.  J  J,  of  W,  R.  rfYorhhirei  4  B.6iAdoliih,  685. 

Adjournment.'}  Unless  the  statute  specially  provide  for  re* 
spiting  an  appeal  to  a  subsequent  sessions,  it  is  by  no  means  a 
matter  of  course  with  the  Court  of  Quarter  Sessions  to  do  so. 
They  may  do  it,  if  they  will,  even  in  a  case  where  the  statute 
directs  thiem  to  hear  and  determine  the  appeal  at  the  sessions  at 
which  it  is  entered  ;  for  the  Court,  who  are  to  try  the  appeal, 
have  an  incidental  authority  to  adjourn  it,  when  once  properly 
lodged,  if  it  be  necessary  for  the  advancement  of  justice  to  do  so, 
of  which  necessity  that  Court  are  the  proper  judges,  R.  v.  J  J,  of 
Wiits,  13  East,  352.  and,.the  Court  of  King's  Bench  will  not 
interfere  with  the  exercise  of  their  discretion  in  this  respect. 
Ex  parte  Becke,  3  B,  6i  Ad.  704.  The  Court  of  Quarter  Sessions 
therefore  require  a  strong  case  to  be  made  out,  either  by  affidavit 
or  the  examination  of  persons  upon  oath,  shewing  that  by  the 
absence  of  a  material  witness,  or  for  some  other  reason,  justice 
cannot  be  fairly  administered  between  the  litigating  parties,  unless 
the  trial  is  put  off  to  another  sessions ;  otherwise  they  will  not  in 
general  adjourn  an  appeal.  And  if  they  do  adjourn  it,  it  may  be 
Upon  such  equitable  terms  as  they  may  deem  right.  Where  notice 
of  appeal  was  duly  given,  and  both  parties  attended  at  the  sessions, 
but  the  appeal  was  not  entered  up  to  a  late  period  of  the  day,  and 
the  appellants  then  moved  that  it  might  be  entered  and  adjourned, 
on  an  affidavit  stating  the  absence  of  a  mateiial  witness ;  the 
Sessions,  however,  refused  to  allow  this,  unless  the  appellants 
would  pay  the  respondents  the  costs  of  the  day  ;  which  the  ap- 
pellants refused  doing,  and  the  appeal  was  not  entered :  upon 
an  application  for  a  mandamus,  the  Court  refused  it,  saying, 
that  as  the  appellants  declined  paying  the  costs  of  the  day,  the 
justices  had  exercised  a  very  proper  discretion  in  refusing  the 
adjournment.  R,  v.  J  J.  of  Monmouthihire,  1  £.  ^  Adolph,  895. 
It  may  be  observed,  that  it  is  only  in  cases  where  the  appeal  has 
been  properly  entered,  that  is  to  say,  when  all  the  preliminary 
steps  required  by  the  statute  have  been  taken,  such  as  the  giving 
of  the  requisite  notice  &c.,^that  the  Court  of  Quarter  Sessions 
can  respite  an  appeal ;  if  it  be  not  duly  entered,  it  cannot  be 
lawfully  adjourned,  for  the  Sessions  cannot  acquire  to  them- 
selves a  jurisdiction  by  any  act  of  their  own.  Per  Lord  Ellen- 
borough,  C.  J.  in  R,  V.  //.  of  Oxfordshire,  i  M.  8^  S.  446. 

The  appeal  against  an  order  of  removal,  admits  of  a  different 
consideration  ;  there  we  have  seen  (ante,  p.  281,)  if  there  be  no 
notice  of  appeal,  or  not  a  sufficient  one,  given,  when  such  an  ap- 
peal is  entered  at  the  next  sessions  after  the  making  of  the  order, 
the  justices  are  bound  by  stat.  9  G.  1,  c.  7,  s.  8,  to  respite  the 
appeal  to  the  next  sessions ;  and  this  is  done  by  them  as  a  matter 
of  Qourse,  without  exacting  any  conditions  whatever.  And  wheie 
an  order  of  removal,  made  on  the  3d  January,  was  executed  on 
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the  4th,  and  on  the  6th  notice  of  appeal  was  given  for  the  next 
sessions  which  were  to  commence  on  the  13th ;  at  the  Sessions 
this  was  objected  to  as  not  being  a  sufficient  notice,  (the  prac- 
tice of  the  Sessions  requiring  eight  days*  notice  of  appeal,)  and 
the  objection  was  allowed  ;  the  appellants  then  movea  to  respite 
the  appeal  until  the  next  sessions,  but  the  justices  refused  to  do 
so,  and  dismissed  the  appeal :  upon  an  application  for  a  manda- 
mus, however,  the  Court  held  that  the  Sessions,  having  deter« 
mined  that  the  notice  of  appeal  was  insufficient,  were  bound  by 
Stat.  9  G.  1,  c.  7,  to  adjourn  the  appeal ;  they  had  no  discretion 
in  the  matter.     R,  v.  J  J.  of  Buckinghamdiire,  3  East,  342. 

The  statute  relating  to  appeals  against  rates  and  against  over- 
seers' accounts,  (17  G.  2,  c.  38,  s.  4,)  contains  precisely  the 
same  clause  as  the  above  stat.  9  G.  1,  c.  7,  s.  8,  as  to  orders  of 
removal,  namely,  that  if  it  appear  to  the  justices  that  reasonable 
notice  was  not  given,  then  they  shall  adjourn  the  said  appeal  to 
the  next  Quarter  Sessions,  and  then  and  there  finally  hear  and 
determine  the  same.  Where  a  poor-rate  was  published  on  the 
16th  September;  and  at  the  next  sessions,  holden  on  the  16th 
October,  an  appeal  against  the  rate  was  entered  and  respited 
as  a  matter  of  course,  according  to  the  practice  of  the  Sessions  ; 
and  in  due  time  before  the  Epiphany  Sessions  notice  of  appeal 
was  given,  but  the  justices  at  the  Sessions  refused  to  hear  the 
appeal :  upon  an  application  for  a  mandamus,  the  Court  held, 
that  as  the  Sessions  in  this  case  had  allowed  the  appeal  to  be 
entered  and  respited,  they  were  bound  to  hear  it  at  the  time  to 
which  it  was  so  adjourned  ;  but  Lord  Tenterden,  C.  J.  said,  "  at 
the  same  time  I  think  it  would  be  more  beneficial  to  the  public, 
and  more  consistent  with  the  intention  of  the  legislature,  if  the 
justices  did  not  adjourn  appeals  against  rates  as  a  matter  of 
course  ;  I  thiuk  they  should  endeavour  to  induce  parties  to  try 
their  appeal  at  the  next  practicable  sessions  after  the  publishing 
of  the  rate."     R.  v.  J  J,  of  Wilts,  8  B.  ^  C.  380. 

What  we  have  been  here  speaking  of,  is  the  adjournment  of 
appeals;  as  to  the  adjournment  of  the  Sessions,  tee  ante,  p.  28. 

Trial  of  the  Appeal* 

Which  Party  to  begin.']  Usually  the  respondent  begins  :  be 
it  is  who  makes  the  charge,  against  which  the  appellant  appeals, 
and  he  must  therefore  prove  it ;  it  is  not  for  the  appellant  to 
prove  his  innocence,  until  the  charge  against  him  has  first  been 
substantiated  by  the  other  party.  In  appeals  against  convic- 
tions, this  is  universally  true ;  but  in  some  of  the  other  appeals, 
this  is  not  always  the  case. 

And  first,  as  to  appeals  against  poor-rates:  the  rule  which 
appears  to  be  generally  established,  is,  that  where  the  appellant 
objects  to  his  being  rated  at  all,  the  respondent  begins ;  R»  v. 
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Netobury,  4  T.  R,  475  $  where  he  ol^ects  to  the  quAntum  of  rate 
ODiy,  he  himseTf  begins ;  Id.  and  R,  v.  JJ.  of  Stijf'olk,  6  M.  &f  6'. 
67;  and  where  he  appeals  upon  both  grounds,  there  the  re- 
spondents begin.  R,  ▼.  Topham,  12  East,  546.  See  thi$  subject, 
inore  at  large,  post. 

Secondly,  as  to  appeals  against  orders  of  removal :  formerly  the 
respondents  always  began.  The  appellant  indeed  might  admit 
the  respondents*  primd  facie  case  of  settlement  in  the  appellant 
parish,  in  order  to  save  the  time  of  the  Court,  and  useless 
trouble  to  the  respondent,  and  in  that  case  he  virtually  began 
himself;  but  this  gave  him  no  right  to  the  general  reply ;  the 
respondent  was  always  deemed  to  have  begun,  although  he  did 
not  actually  do  so.  But  now,  since  the  recent  Poor  Law 
Amendment  Act,  4  &  5  W.  4,  c.  76,  (see  s.  79,  81,)  it  is  said 
by  some,  and  indeed  ruled  at  one  or  two  Courts  of  Quarter 
Sessions,  that  if  the  appellants  in  their  grounds  of  appeal  do  not 
dispute  the  respondents'  case  as  made  out  by  the  pauper's  ex- 
amination &c.,  they  admit  it,  and  the  respondents  are  not  bound 
to  prove  it ;  and  in  that  case  the  appellants  have  to  begin,  and 
are  entitled  to  the  general  reply.  Others  deny  this,  and  say 
that  although  the  appellants  do  not  deny  the  respondents'  case 
in  their  grounds  of  reply,  yet  the  respondents  are  still  bound  to 
prove  it ;  the  appellants  in  that  case  perhaps  would  not  be  al- 
lowed to  call  witnesses  to  contradict  those  of  the  respondents,  but 
that  would  be  the  whole  effect  of  their  not  denying  the  respon- 
dents' case  in  their  grounds  of  appeal ;  it  would  not  relieve  the 
respondents  of  their  proof,  nor  take  from  them  their  right  to  the 
general  reply.  I'he  question  ultimately  will  have  to  be  decided 
by  the  Court  of  King's  Bench ;  and  until  it  shall  be  so  decided, 
it  will  be  prudent  for  respondents  in  such  cases  to  come  pre- 
pared to  prove  the  case  stated  in  the  examinations,  unless  they 
nave  an  express  written  admission  of  it  from  the  appellants. 

In  the  other  cases  of  appeal,  no  other  general  rule  seems  to 
be  established  except  that  above  mentioned,  namely,  that  the 
respondent  begins.  But  there  must  necessarily  be  many  excep- 
tions to  this,  arising  out  of  the  particular  circumstances  of  each 
case,  which  must  in  a  great  measure  be  left  to  the  good  sense 
and  discretion  of  the  justices  at  Sessions  to  regulate. 

But  whether  the  respondent  or  the  appellant  begins,  in  strict- 
ness the  appellant  may  in  many  cases  be  called  upon  to  prove 
service  of  his  notice  of  appeal,  before  the  appeal  is  proceeded  in 
at  all.  Where  the  statute  giving  the  appeal  enacts,  that  the 
justices,  on  proof  being  given  of  the  service  of  notice,  or  the  en- 
tering into  recognizance  &c.,  may  proceed  to  hear  and  determine 
the  appeal,  (as  was  formerly  the  case  in  appeals  against  orders 
of  filiation,  by  stat.  49  G.  3,  c.  68,  s.  5.)  there  the  notice,  re- 
cognizance &c.  must  be  proved  by  the  appellant,  before  the  appeal 
is  at  all  gone  into,  unless  the  respondents  chuse  to  admit  them. 
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In  appeals  against  orders  of  removal,  the  stat.  9  G.  1»  c.  7,  s.  8, 
enacts  that  no  such  appeal  shall  be  proceeded  upon  in  any  Court 
of  Quarter  Sessions,  unless  reasonable  notice  be  given,    &c.— 
which  words,  although  not  so  strong  as  those  of  the  late  statute^ 
49  G .  3,  c.  68,  8.  5,  above  mentioned,  is  sulhciently  so  to  war- 
rant the  Sessions  in  requiring  the  appellant  to  prove  the  notice, 
before  the  Court  enter  upon  the  trial  of  the  appeal.    Hitherto 
this  was  never  required  in  practice,  perhaps,  because  the  re- 
spondents, by  always  beginning,  were  deemed  to  waive  it.    But 
as  the  appellants  now  assume  the  right  to  begin  in  some  cases^ 
(vide  tupruf)  perhaps  the  respondent  in  that  case  would  be 
justified  in  putting  the  appellant  to  the  proof  of  his  notice,  and 
the  Sessions  warranted  in  making  him  do  so.     Mr.  Nolan  says, 
that  upon  hearing  of  appeals,  the  first  step  in  all  cases,  after 
the  appeal  is  called  on,  is,  that  the  appellant  should  prove  his 
notice,  unless  it  be  admitted.     2  Not.  P.  L.  439.  3d  ed.    But 
this  is  certainly  not  the  case  in  practice ;  and  it  depends  entirely 
upon  the  words  of  the  particular  Act  giving  or  regulating  the 
appeal,   whether  it  ouo^ht  to  be  so.      But  it  may   safely  be 
laid  down  as  a  general  rule,  that  in  all  cases  where  notice  of 
appeal  is  necessary,  if  the  respondent  do  not  appear  at  the  trial, 
the  appellant  will  not  be  allowed  to  move  to  quash  the  order  or 
other  proceeding  appealed  against,  until  after  he  shall  have  first 
proved  service  of  the  notice  of  appeal.     Where,  upon  an  appeal 
against  a  rate  being  called  on  at  Sessions,  the  appellant  being 
then  ready  to  prove  his  notice  and  proceed  with  his  case,  the 
respondents  applied  to  put  oflf  the  trial  until  the  next  Sessions, 
which  application  was  granted  on  payment  of  costs,  and  the 
respondents'  counsel  thereupon  handed  a  copy  of  the  notice  of 
appeal  to  the  clerk  of  the  peace,  to  enable  him  to  draw  up  the 
oraer ;  at  the  next  Sessions  both  parties  appeared,  but  the  re- 
spondents objected  to  the  appeal  being  heard,  until  the  appellant 
first  proved  service  of  the  original  notice  of  appeal,  ana  he  not 
being  prepared  to  do  so,  the  Sessions  confirmed  the  rate  :  but 
upon  application  for  a  mandamus  to  the  justices  to  enter  con- 
tinuances and  try  the  appeal,  the  Court  of  King's  Bench  held  that 
the  respondents  had  acted  upon  the  notice,  so  as  to  render  any 
further  proof  of  it  unnecessary,  and  therefore  the  justices  ought 
(o  have  heard  the  appeal.     R.  v.  J  J*  of  Hertfordshire,  4  B.  ^ 
Adolph,  561. 

Proceedingt  at  the  Hearing, 

We  have  already  (ante  p.  24,  95,)  sufficiently  noticed  the 
proceedings  at  the  hearing  of  an  appeal,  the  address  of  counsel 
for  the  respondents  and  appellants,  the  evidence  on  both  sides, 
the  reply,  &c.  See  also  upon  the  subject  of  evidence  generally, 
ante,  p.  1S6,  5fr. ;  the  examination  of  witnesses,  ante,  p.  151 ', 
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the  crosa-ezaminationa,  ante,  p.  153  ;  and  evidence  in  reply, 
ante,  p.  154.  It  may  be  necessary  to  mention,  that  there  is  no 
objection  to  either  party  supporting  his  case  by  additional  or 
even  different  evidence,  to  that  by  which  he  supported  it  before 
the  justice  whose  order  or  conviction,  &c.  is  appealed  against. 
See  R,  V.  Commmionert  of  Escise,  3  M.  ^  S,  137.  This  is  con- . 
stantly  done  in  appeals  against  convictions.  Also  in  appeals 
against  orders  of  removal,  it  is  the  constant  practice  for  the  re- 
spondents, in  proof  of  the  settlement  in  the  appellant  parish,  to 
adduce  additional  evidence  to  that  stated  in  the  examinations, 
and  sometimes  to  prove  it  by  totally  different  evidence.  But 
where,  in  a  local  Act  relating  to  the  poor  of  a  borough,  an 
appeal  against  a  poor  rate  was  given  in  the  first  instance  to 
the  Borough  Sessions,  and  the  party,  if  dissatisfied  with  their 
decision,  might  have  his  "  further  appeal"  to  the  Sessions  of 
the  county  :  it  was  holden,  that  the  party  in  such  a  case  could 
not  urge  any  other  grounds  of  appeal  than  those  he  used  at  the 
Borough  Sessions-  R.  v.  JJ.  of  Suffolk,  1  B.  ^  Aid,  640  ;  and 
see  R.  V.  Jffferys,  1  B.S)^C»  604.  And  in  all  cases,  if,  by  the 
statute  giving  the  appeal,  an  appellant  be  required  to  state  the 
grounds  of  his  appeal  in  his  notice,  he  will  not  be  allowed  to  go 
into  or  give  in  evidence  any  other  ground  of  appeal  than  such 
as  is  stated  in  his  notice.  See  ante,  p.  279.  It  may  be  neces- 
sary to  mention,  that  a  bill  of  exceptions  will  not  lie  at  Sessions, 
upon  the  trial  of  an  appeal.  R,  ▼.  Prestort  u]pon  the  Hill,  Burr. 
S.  C.  77. 

Amendment']  By  stat.  5  Geo.  2,  c.  19,  s.  1,  reciting  that 
great  expenses  had  been  occasioned  by  reason  that  the  judg- 
ments and  orders  of  justices  had  been  quashed  or  set  aside  at 
the  Sessions,  "  upon  exceptions  or  objections  to  the  form  or 
forms  of  the  proceedings,"  without  examining  the  truth  and 
merits  of  the  matter  in  question  between  the  parties, — it  ia 
enacted,  that  **  upon  all  appeals  to  be  made  1o  the  justices  of 
the  peace  at  their  respective  General  or  Quarter  Sessions  to  be 
holden  for  any  county,  riding,  city,  liberty  or  precinct,  within 
that  part  of  Great  Britain  called  England,  against  judgments 
or  orders  given  or  made  by  any  justices  of  the  peace  as  afore- 
said, such  justices  so  assembled  at  any  General  or  Quarter 
Sessions  shall,  and  they  are  hereby  required  from  time  to  time, 
within  thdr  respective  jurisdictions,  upon  all  and  every  such 
appeals  so  made  to  them,  to  cause  any  defect  or  defects  of 
form,  that  shall  be  found  in  any  such  original  judgments  or 
orders,  to  be  rectified  and  amended,  without  any  cost  or  charge 
to  the  parties  concerned,  and  after  such  amendment  made  shall 
proceed  to  hear,  examine  and  consider  the  truth  and  merits  of 
all  matters  concerning  such  original  judgments  or  orders,  and 
likewise  to  examine  all  witnesses  upon  oath,  and  hear  all  other 
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proofs  relating  thereto,  and  to  make  such  determinations 
thereupon  as  by  law  they  should  or  ought  to  have  done,  in 
case  there  had  not  been  such  defect  or  want  of  form  in  the 
original  proceeding. 

Where,  upon  the  trial  of  an  appeal  against  an  order  of  re- 
moval, it  was  objected  that  the  order  was  directed  to  the 
churchwardens  and  oversesrs  of  the  parish  of  Llanencbymedd, 
whereas  it  was  not  a  parish  but  a  vill,  and  there  were  no 
churchwardens  :  the  Sessions  amended  the  order  in  these  re- 
spects, as  being  mistakes  in  form  merely  ;  and  the  Court  of 
King's  Bench  held  that  they  had  authority  to  do  so  by  the 
above  statute.  R.  v.  Amlwch,  4  B,  S^  C.  757.  So,  where  in 
an  order  for  the  removal  of  a  pauper  and  his  family  from  Lug- 
gersball  to  Harrow,  the  pauper's  last  place  of  settlement  was 
by  mistake  adjudged  to  be  at  Luggershall  instead  of  Harrow, 
but  upon  appeal  against  this  order,  the  Sessions  ordered  it  to 
be  amended,  by  inserting  Harrow  instead  of  Luggershall  : 
afterwards,  in  the  Court  of  King's  Bench,  it  was  objected,  that 
this  was  a  defect  in  substance,  and  therefore  not  amendable  by 
the  statute  ;  hut  the  Court  seemed  to  think  it  a  mistake  ia 
form,  being  merely  an  error  of  the  clerk  who  filled  up  the 
order  ;  and  on  a  subsequent  day,  the  order  of  the  Sessions  was 
confirmed  by  consent.  R,  v.  Harrow  on  the  Hill,  2  Bottt  706, 
So,  where  an  order  of  removal  was  directed  to  the  church- 
wardens and  overseers  of  the  township  of  Bingley,  instead  of 
the  parish  of  Bingley,  (it  appearing  that  there  were  several 
townships  within  the  parish  of  Bingley,  of  which  the  township 
of  Bingley  was  one,  but  the  parish  maintained  its  poor  col- 
lectively, and  there  were  no  separate  overseers  for  the  town- 
ship) ;  the  Sessions  upon  appeal  confirmed  the  order,  subject 
to  the  opinion  of  the  Court  whether,  being  directed  to  the 
township  instead  of  the  parish,  it  could  be  supported  :  the 
Court,  after  taking  time  to  consider  the  point,  held  that  this  was 
a  mistake  in  form  only,  which  might  have  been  amended  at 
the  Sessions,  and  they  directed  the  order  to  be  sent  back  to  the 
Sessions,  that  the  amendment  might  be  made.  R.  v.  Bingley, 
4  B.  Sf  Adolph.  567,  n.  But  where  an  order  of  removal  was 
objected  to,  because  it  was  directed  to  the  churchwardens  and 
overseers  of  the  parish  of  B.  in  the  county  of  Warwick,  and  to 
the  churchwardens  and  overseers  of  the  county  of  the  city  of 
Coventry,  and  the  magistrates  described  themselves  as  justices 
of  the  county  aforesaid,  (without  saying  of  which  county, 
and  Coventry  being  the  last  antecedent,)  the  Courtiield  it  bad, 
because  it  did  not  therefore  appear  upon  the  face  of  the  order 
that  the  justices  had  jurisdiction  ;  and  Lord  Kenyon,  C.  J.  re- 
gretted that  justices  had  no  power  to  amend  in  such  cases  as 
this,  it  being  a  defect  in  substance,  and  not  in  form  merely. 
•R.  V.  ChiloiTscoton,  8  T.  R,  178.    And  in  a  similar  case,  two. 
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years  after  that,  (R.  ▼.  Motfr  Criukell,  2  East,  66,)  his  lordship 
expressed  the  like  regret.  So  where,  in  an  order  of  removal, 
it  was  omitted  to  state  that  it  was  made  on  the  complaint  of 
the  pariah  officers,  it  contained  no  adjadication  that  the  paoper 
was  actually  chargeable,  and  it  omitted  to  state  that  thejastices 
who  made  it  were  justices  of  the  county  in  which  the  remov- 
ing party  was  situate  :  all  these  the  Sessions  deemed  mistakes 
in  form,  and  ordered  them  to  be  amended  ;  but  the  Court  of 
King*s  Bench  held  them  to  be  errors  in  substance,  which  the 
Sessions  had  no  authority  by  the  above  Act  to  amend,  and  they 
therefore  quashed  the  order  of  Sessions.  A,  v.  Great  Btdvain, 
Burr,  S.  C.  163.  2  Str.  U50. 

Judgment."]  At  the  Sessions  for  a  county,  &c.  after  the  case 
is  closed  on  both  sides,  the  justices  deliberate  on  their  judg* 
ment ;  and  if  there  be  a  difference  of  opinion  amongst  them, 
and  it  be  at  all  doubtful  on  which  side  the  majority  is,  it  is 
then  decided  by  vote.     We  have  seen  already,  (ante,  p,  li,) 
that  justices  shall  not  act  in  determination  of  an  appeal  frma 
any  order,  matter  or  thing  relating  to  any  parish,  township,  or 
place  in  which  they  are  rated  or  chargeable  with  the  *<  taxes, 
levies  or  rates*'  within  such  parish,  &c  ;  16  G.  2,  c.  18,  s.  1  ; 
nor  should  they  vote  or  take  any  part  in  any  other  appeal,  in 
which  they  individually  have  a  personal  interest.    If  upon  vot* 
ing,  it  be  found  that  they  are  equally  divided,  the  appeal  must 
be  adjourned  until  the  next  Sessions,  and  then  again  be  tried. 
See  H,  V.  J  J.  of  Westmorelafid,  2  Sets,  Ca,  193.     But  wher« 
upon  an  appeal  against  an  order  of  removal,  the  justices  being 
equally  divided  in  opinion  on  a  question  of  fuct,  on  which  the 
settlement  of  the  pauper  depended,  and  which  ought  to  have 
been  proved  by  the  respondents,  the  Sessions,  thinking  that 
the  respondents  were  bound  to  establish  their  case  to  the  satis- 
faction of  a  majority  of  the  Courts  quashed  the  order,  instead 
of  adjourning  the  api>eal :  upon  an  application  for  a  raanda* 
mus,  the  Court,  without  deciding  whether  the  Sessions  had 
done  rightly  in  not  adjourning,  held  that  as  they  had  actually 
decided  the  case,  this  Court  could  not  interfere.     R,  v.  J  J,  of 
Monmouthshire,  4  £.  3f  C.  844.     So,  where  upon  the  hearing 
of  an  appeal,  after  the  magistrates  had  deliberated  on  their 
judgment,  the  chairman  of  the  Sessions  pronounced  the  judg- 
ment that  the  order  of  removal  be  confirmed  ;  but  one  of  the 
magistrates  who  voted  for  the  respondents,  understanding  that 
the  order  had  been  made  by  him,  begged  to  withdraw  his  vote  $ 
and  as  by  taking  away  his  vote,  there  was  no  longer  a  majority 
for  confirming  the  order,  the  clerk  of  the  peace  was  directed  to 
enter  a  judgment  for  quashing  it ;  shortly  after  the  Sessions,  it 
being  perceived  that  by  takiog  away  this  vote,  the  remaining 
votes  were  equally  divided,  an  application  was  made  to  the 
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chainnaii  to  rectify  the  mistake,  and  that  instead  of  the  jadg* 
ment  for  quashing  the  order,  an  adjonmment  merely  should  be 
entered,  but  this  was  refused  :  upon  an  application  for  a  man< 
damns  to  the  justices  to  rehear  the  appeal,  the  Court  held,  that 
as  a  judgment  had  been  entered,  and  not  altered  daring  the 
Sessions,  they  had  no  authority  to  interfere.  R,  t.  //.  of 
Laeestenhhre,  1  M,Sf  S,  442.  Where,  upon  the  hearing  of  an 
i^peal,  the  Court  were  equally  divided,  and  they  therefore 
adjoomed  the  appeal  to  the  next  Sessions;  the  appellants 
afterwards  moved  in  the  Court  of  King's  Bench  for  a  certiorari 
to  remove  the  order  of  adjournment  and  the  order  of  removal, 
on  the  ground  that  one  of  the  magistrates,  who  had  voted  for 
the  respondents,  was  a  rated  ii3iabitant  of  the  respondent 
parish,  and  that  therefore  the  Sessions,  instead  of  adjourning 
the  ^peal,  should  have  quashed  the  order  of  removal :  but  the 
Court  held  that,  supposing  the  order  of  adjournment  to  be 
erroneous,  they  had  no  junsdiction,  as  a  Court  of  Error,  to 
review  it,  and  they  refused  the  writ.  A,  .v.  JJ>  of  Monmouth' 
Aire,  SB*  ^  C,  137.  Where,  upon  an  appeal  against  an  order 
of  removal,  the  justices  were  equally  divided,  and  the  appeal 
was  accordingly  respited  to  the  next  Sessions ;  and  at  the  next 
Sessions  the  justices  confirmed  the  order  without  hearine  the 
appeal,  upon  the  ground  that  the  appellant  had  given  no  fresh 
notice  of  trial,  which  was  required  by  the  practice  of  the  Ses- 
sions :  but  ihs  Court  of  King's  Bench  held,  tiiat  where  an  appeal 
is  thus  respited  or  adjourned  at  the  instance  of  the  justices,  no 
fresh  notice  of  appeal  was  necessary ;  a  rule  for  a  mandamus 
to  the  jostioea,  recpiiring  them  to  enter  continuances  and  hear 
the  appeal,  was  therefore  made  absolute.  R,  v.  J  J,  of  Buck* 
ingham$hir§,  6  JD.  3f  A.  14f .  However,  it  is  not  only  in  cases 
where  the  justices  are  thus  equally  divided,  bat  in  all  cases 
where  the  justices  wish  time  for  deUberation,  they  may  adjourn 
an  appeal ;  12.  v.  King'i  Langky,  1  Ld,  Baym,  481.  2  SaOu 
605.  C01116.  365 ;  but  this  is  seldom  done,  for  the  same  justices 
possibly  may  not  attend  at  the  next  Sessions. 

In  appeals  agaihst  orders  of  removal,  the  Sessions  can  only 
give  judgment,  that  the  order  be  confirmed  or  quashed  ; 
they  cannot  add  to  it  that  the  pauper  shall  be  removed  to  some 
other  parish,  A.  v.  Otioell  8^  Woking,  9  Salk,  472,  or  taken  back 
by  the  removing  parish,  R.  v.  MHverUm,  7  Mod,  10,  or  add  to 
it  any  other  original  order.  JR.  v.  Bond,  8  Show,  503. 

In  appeals  against  rates,  they  may  either  confirm  or  quash 
the  rate,  or  they  may  order  it  to  be  amended.  41  6.  3,  c.  2St 
Me  post.  As  to  the  judgments  in  other  appeals,  they  shall  be 
mentioned  in  their  proper  places  hereafter* 

The  justices  may  alter  their  judgments,  at  any  time  during 
the  same  Sessions.  Where  upon  hearing  an  appeal  against  an 
order  of  removal,  the  respondents  not  appearing,  the  order  was 
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qpaibed  ;  bat  afterwards,  dming  the  same  Sessions,  the  79> 
spondents  were  let  in  to  try  the  appeal,  upon  payment  of  costs  ; 
and  upon  the  trial  the  order  was  confirmed  :  all  these  orders 
being  removed  by  certiorari,  it  was  moved  now  to  qaash  the 
latter  order  of  Sessions,  by  which  the  order  of  removal  was 
confirmed,  on  the  ground  that  the  Sessions,  having  once  made 
the  order  for  quashing  the  order  of  removal,  could  not  after* 
wards  make  another  order  to  confirm  it  f  but  the  Court  denied 
this,  and  said  that  the  Sessions  had  authority  to  alter  their 
judgments  at  any  time  during  the  same  Sessions.  St.  Andrew'^ 
Hoibam  v.  St,  Claneni't  Danes,  t  SaOt*  494,  €06,  See  Batfenea 
V.  Wettham,  5  Mod.  396,  eont. 

Where  an  order  of  Sessions,  quashing  an  order  of  removal, 
was  removed  into  the  Court  of  King's  Bench,  and  it  was  ob- 
jected that  it  was  not  stated  in  it  whether  the  order  of  removal 
was  quashed  for  mere  form  or  upon  the  merits,  for  if  the  latter 
it  would  be  a  discharge  to  the  parish  for  ever ;  but  the  Court 
held,  that  the  justices  were  not  bound  to  state  the  reasons  of 
their  judgment,  and  in  practice  never  did  so.  Stmth  Cadbury 
V.  Braddon,  2  Salk.  607. 

As  to  a  special  case,  tee  ante,  p.  46* 

Cotts,'}  Costs,  if  granted,  form  part  of  the  judgment  of  tho 
Court.  It  depends,  however,  upon  the  statute  giving  the  ap- 
peal, whether  the  Sessions  can  award  costs  or  not ;  and  it  is 
better  therefore  to  defer  the  consideration  of  this  subject  until 
we  come  to  treat  of  appeals  in  particular  cases.  Even  in 
cases  where  the  Sessions  have  authority  to  award  costs,  it  is 
not  in  all  cases  that  they  do  so  ;  and  in  this  respect  the  practice 
of  the  different  Courts  of  Quarter  Sessions  differs  rery  much. 
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In  what  Catei,"]  By  stat.  13  &c  14  Car.  2,  c.  12,  s.  1»  upen 
complaint  of  the  churchwardens  or  overseers  of  the  poor  of  aay 
parish  that  any  poor  persons  have  come  to  settle  in  the  parish,, 
[and  that  such  poor  person  hath  actually  become  chargeable 
to  the  parish,  56  G.  3,  c  101,  s.  1,]  it  shall  be  lawful  for  any 
two  justices  of  the  peace,  whereof  one  to  be  of  the  quorum,  by 
their  warrant,  to  remove  and  convey  such  person  to  the  paoish 
where  he  was  last  legally  settled.  iSee  1  Arch.  P.  L.  9.  %  id. 
pi.  45 — 59>  88—93.  And  by  the  same  statute,  s.  2,  it  is 
provided,  that  *'  all  such  persons  who  think  themselves  ag- 
grieved by  any  such  judgment  of  the  said  two  josticesv  ssay 
appeal  to  the  justices  of  the  peace  of  the  said  ocnnty,  at  tliair 
next  Quarter  Sessions,  who  are  hereby  required  to  do  them 
justice,  according  to  the  merits  of  their  cause." 
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And  by  stat.  S  W.  &  M.  c.  11,  which  first  established  the 
settlements  by  hiring  and  service,  by  apprenticeship,  by  executing 
an  annual  public  office,  and  by  being  charged  with  and  paying 
the  public  taxes  or  levies  of  ue  parish,  and  enacted  that  they 
should  be  adjudged  good  settlements, — it  was  provided  and 
enacted  by  sect.  9,  that  "  if  any  person  or  persons  shall  find 
him,  her  or  themselves  aggrieved  by  any  determination  which 
any  justice  or  justices  of  the  peace  shall  make  in  any  of  the 
cases  abovesaid,  the  said  person  or  persons  shall  have  liberty 
to  appeal  to  the  next  General  Quarter  Sessions  of  the  Peace, 
to  be  held  for  the  said  county,  riding  or  division,  city  or  town 
corporate,  who,  upon  hearing  of  the  said  appeal,  shall  have 
full  power  finally  to  determine  the  same." 

Where  the  pauper  himself  appealed  against  the  order  for  his 
removal ;  and  afterwards  in  the  Court  of  King's  Bench,  it  was 
objected  that  the  appeal  was  given  to  the  parish  only,  and  not 
to  the  pauper :  but  the  Court  held  that  the  pauper  might  ap- 
peal, if  he  thought  himself  aggrieved  by  the  order.  R.  v.  Hart' 
fidi,  Carth.  222.  Comb.  478. 

It  may  be  necessary  to  mention,  that  there  is  no  appeal 
against  an  order  of  relief.  B.  v.  J  J,  of  Devon,  4  M.  ^  S.  421. 
JR.  ▼.  North  Shieldt,  Doug.  S3l.  Cald.  68. 

To  what  Sesmtu.']  By  stat.  8  &  9  W.  3,  c.  SO,  s.  6,  "  the  ap- 
peal against  any  order  for  the  removal  of  any  poor  person  from 
out  of  any  parish,  township  or  place,  shall  be  had,  prosecuted 
and  determined  at  the  General  or  Quarter  Sessions  of  the  Peace 
for  the  county,  division  or  riding,  wherein  the  parish,  town- 
ship or  place,  from  whence  such  poor  person  shall  be  removed, 
doth  lie,  and  not  elsewhere."  After  the  passing  of  this  statute, 
in  all  cases  where  the  respondent  parish  was  situate  in  a 
borough,  which  was  not  a  county  of  itself,  the  appeal  must 
have  been,  not  to  the  borough  Sessions,  but  to  the  Sessions  of 
the  county  or  riding  in  which  the  borough,  or  rather  the  re- 
spondent parish,  was  situate.  But  since  the  late  Municipal 
Corporation  Act  came  into  force,  in  all  cases  where  the  re- 
spondent parish  is  situate  within  a  borough,  to  which  a  separate 
Court  of  Quarter  Sessions  has  been  granted,  the  appeal  against 
an  order  of  removal  must  now  be  to  Uie  Quarter  Sessions  of  the 
borough.  Sei  ante,  p.  266. 

The  appeal  must  be  to  the  next  Quarter  Sessions  of  the  Peace ; 
13  &  14  C.  2,  c.  12,  8.  2.  3  W.&M.c.  11,  s.  9,  supra;  that 
IS  to  say,  the  next  practicable  Sessions  after  the  service  of  the 
order*  The  substance  and  result  of  all  the  cases  upon  the  sub- 
ject is  this :  the  appeal  may  be  entered  and  tried  at  the  first 
sessions  after  the  service  of  the  order ;  or  it  may  be  entered  and 
raspited  at  the  first  sessions,  and  tried  at  the  second ;  or  it  may 
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be  entered  aod  tried  at  the  second  Sesuonsj^if  it  weie  impractica- 
ble to  try  it  at  the  first. 

It  mav  be  entered  and  tried  at  the  first  Quarter  Sessions  after 
the  service  of  the  order,  if  the  appellants  wish  it,  and  have 
given  the  requisite  notice  of  appeal.  For  it  is  only  in  a  case 
where  no  notice  of  appeal,  or  an  insufficient  notice,  has  been 
given,  that  the  justices  at  Sessions  are  authorized  b^  stat  9  G.  1, 
c.  7,  s.  8,  to  respite  it.  Vide  poU.  Where  the  wife  and  family 
of  a  prisoner,  under  sentence  for  larceny,  were  removed*  and  the 
order  of  removal  served,  on  the  22d  August,  and  afterwards 
on  the  5th  September  notice  of  appeal  was  given  for  the  next 
Sessions ;  but  the  removing  parish,  finding  that  a  certain  ex- 
amination of  the  prisoner  could  not  be  received  in  evidence,  it 
having  been  taken  after  conviction,  procured  and  served  a 
supersedeas  under  the  hands  and  seals  of  the  magistrates  who 
made  the  order,  requiring  the  other  parties  to  deliver  up  the 
order  to  be  cancelled;  at  the  next  Sessions, however,  the  appel- 
lants tendered  their  appeal  and  proposed  to  have  it  tried  ;  but  Uie 
justices  refused  to  receive  it,  saying  that  the  order  was  com- 
pletely put  an  end  to  by  the  supersedeas :  upon  an  appUcaUon 
for  a  mandamus,  the  Court  held  that  it  was  perfectly  discre- 
tionary with  the  Sessions,  under  such  circumstances,  to  receive 
the  appeal  or  not,  as  might  best  answer  the  purposes  of  justice ; 
if,  for  instance,  the  removing  parish  refuse  to  pay  the  costs  of 
maintenance,  the  Sessions  ought  to  receive  the  appeal,  in  order 
to  enforce  payment.    R.  v.  J/,  of  Norfolk,  5  JB.  ^  Aid,  4j34« 

Or  the  appeal  may  be  entereid  at  the  first  Quarter  Sessions 
after  the  service  of  the  order,  and  then  respited  to  the  next  fol- 
lowing Sessions.  For  by  stat.  9  G.  1,  c  7,  s.  8,  after  enacting^ 
that  no  appeal  against  an  order  of  removal  shall  be  proceeded 
upon,  unless  reasonable  notice  of  the  appeal  be  given,  it  is 
provided,  that  if  it  shall  appear  to  the  justices  "  that  reasonable 
time  of  notice  was  not  given,  then  they  shall  adjourn  the  said 
appeal  to  the  next  Quarter  Sessions,  and  then  and  there  finally 
hear  and  determine  the  same."  Where  an  order  of  removal  was 
made  in  November;  and  an  application  was  made  at  the 
Epiphany  Sessions  to  enter  and  respite  an  appeal  against  it, 
which  the  Sessions  refused,  as  no  notice  of  appeal  had  been 
given  :  the  Court  of  King's  Bench,  held,  that  they  ought  to  have 
received  it,  aud  granted  a  mandamus  requiring  them  to  do  so. 
R,  V.  J  J.  of  GUmcatenhire,  Doug,  191.  So,  where  the  Sessions 
refused  to  receive  an  appeal  at  the,  fi.rst  Sessions^  because  the 
notice  of  appeal  had  been  served  on  a  Sunday :  a  rule  nisi  for  a 
mandamus  to  the  justices  to  enter  continuances  and  tiy  the 
appeal)  was  obtained,  on  the  ground  that,  even  if  no  notice  had 
been  given,  the  justices  ought  to  have  allowed  the  appeal  to 
have  been  entered  and  respited  it  until  the  next  Sessions ;  and 
no  cause  being  shewn,  the  rule  was  made  absolute.  R»  v.  JJ. 
of  H%mtingdon9hir§,  Cald,  283.    So,  where  an  order  of  removal, 
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miade  on  the  3d  January,  was  executed  on  the  4th,  and  on  the 
5th  notice  of  appeal  was  given  for  the  next  Sessions,  which 
were  to  commence  on  the  13th ;  this  was  objected  to,  as  not 
being  a  sufficient  notice,  according  to  the  practice  of  the  Ses- 
sions, which  required  eight  days'  notice,  and  the  objection  was 
allowed ;  the  appellants  then  moved  to  respite  the  appeal  unto 
the  next  Sessions,  which  the  justices  refused  to  do,  and  dis- 
missed the  appeal :  but  upon  application  the  Court  of  King's 
Bench  granted  a  mandamus  to  enter  continuances  and  try  the 
appeal,  holding  that  the  Sessions,  having  determined  that  the 
notice  of  appeal  was  insufficient,  were  bound  by  the  statute  to 
adjourn  the  appeal,  they  having  no  discretion  in  the  matter. 
R,  V.  J  J.  of  Buckinghamshire,  3  East,  342.  So,  where  an 
appeal  against  an  order  of  removal  was  entered  at  the  next 
Sessions  after  the  making  of  the  order,  and  it  was  then  moved 
to  respite  it,  no  notice  of  appeal  having  been  given ;  but  the 
Court  of  Quarter  Sessions  remsed  this,  as  the  appellants  had 
sufficient  time,  between  the  service  of  the  order  and  the  Sessions, 
to  have  given  notice  of  appeal :  upon  a  motion  for  a  mandamus, 
the  Court  held  that  the  statute  was  compulsory  upon  the  Sessions 
in  such  a  case  to  receive  and  adjourn  the  appeal.  R,  v.  JJ,  of 
Shropshire,  7  East,  549.  see  R.  v.  JJ.  of  N.  B.  Yorhhire,  3  T.  R. 
150.  eonU  But  where  due  notice  of  appeal  was  given  for  the 
first  Sessions,  and  both  parties  attended  at  the  Sessions,  but  the 
appeal  was  not  entered  up  to  a  late  period  of  tiie  day,  and  then 
the  iippellants  moved  that  it  might  be  entered  and  adjourned,  on 
an  affidavit  stating  the  absence  of  a  material  witness ;  but  the 
Sessions  refused  to  allow  this,  unless  the  appellants  would  pay 
tl»  respondents  the  costs  of  the  day ;  and  the  appellants  refusmg 
this,  the  appeal  was  not  entered :  and  upon  a  motion  for  a 
mandamus,  the  Court  refused  it,  saying  that  as  the  appellants 
had  declined  paying  the  costs  of  the  day,  the  justices  had  exer- 
cised a  very  proper  discretion  in  refusing  the  adioumment.  R, 
▼.  J  J,  rf  Monmouthshire,  1  B.  ^  Ad,  895.  In  this  last  case,  it 
must  be  observed  that  due  notice  of  trial  had  been  given,  and 
the  appeal,  therefore,  could  not  be  riespited  under  the  above 
clause  of  the  statute  $  but,  if  respited  at  all,  it  must  have  been 
by  virtue  of  that  discretionary  power,  vested  in  the  Sessions,  in 
common  with  all  other  Courts,  of  adjourning  any  case  before 
them,  and  which  they  may  do  on  such  terms  as  they  think 
ptoper. 

Or  the  appeal  may  be  entered  and  tried  at  the  second  Sessions, 
if  it  were  impracticable  to  try  it  at  the  first  Sessions.  Where  an 
order  of  removal  was  made  on  the  22d  September,  but  the 
pauper  was  not  removed  until  the  5th  October,  and  the  Sessions 
(which  were  holden  at  a  distance  of  60  miles  from  the  parish  to 
which  the  pauper  was  removed)  commenced  on  the  6th  :  the 
Court  held  that,  under  these  circumstances,  it  was  not  necessary 
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to  enter  die  epped  at  die  October  Srwinn«,  but  it  in%lit  be 
eolefedat  the  Epiphenj  Scsnoos;  the  words  " next  Scsaioos" 
in  the  statute,  most  be  nndentood  to  mean  the  nest  possible 
Sessions ;  and  it  was  impossible  in  this  case  to  lodge  tibe  appeal 
on  the  6th  October.    R.  ▼.  JJ.  rfE.R.  Ycrkskin,  Damg,  192. 
So,  where  an  order  of  removal  firomMold  in  Flintshire.  toLe^ 
wUch  is  at  the  di^anoe  of  54  miles,  was  made  on  the  24th  Sep- 
tember, but  not  served  nntil  the  3d  of  October,  and  the  Sessions 
were  holden  on  the  7th ;  no  appeal  having  hem  entered  at  those 
Sesaons,  the  Coort  refused  to  receive  it  at  the  fidlovring  Ses- 
sions, and  a  mandamns  was  applied  for  to  compel  the  jostioes 
to  enter  continnances  and  tiy  the  appeal :  the  Court  held  that* 
under  the  circumstances,  the  parish  of  Leek  had  nntfl  the  second 
Sessions  to  enter  their  appeal,  as  it  was  impracticable  for  them 
to  prosecute  it  at  the  S^sions  immediately  after  the  service  of 
the  order.    R.  v.  J  J.  ofFUmtshirt^  7T.R.  200.    So,  where  an 
order  of  removal  was  made  on  Tuesday,  but  not  served  nntil 
twelve  o'clock  on  Saturday,  and  the  SeBtions  commenced  on  the 
Tuesday  following ;  the  appellants  did  not  enter  their  appeal  at 
those  Sessions,  but  at  the  next  Sessions  afterwards  they  tendered 
it,  and  the  justices  refused  to  recove  it,  on  the  ground  that  it 
ought  to  have  been  entered  at  the  first  Sessions  after  the  order : 
but  the  Court  of  King's  Bench  held,  that  although  the  sUtato 
required  the  appeal  to  be  made  at  the  next  Quarter  Sessions, 
yet  that  must  mean  the  next  practicable  Sessions »  the  parish 
officers  must  have  a  reasonable  tmie  to  make  inquiriBB,  that  thej 
may  judge  of  the  propriety  of  appealing  or  not;  and  here  tlie 
appellants  had  but  one  day,   namely,  the  Mtadn^  for  that 
purpose,  which  the  Court  considered  insufficient.    JL  v.  J  J.  rf 
£uec,  1 JB.  ^  Aid,  210.    So,  where  an  order  of  removal,  made 
on  the  2d  January,  was  served  on  the  7th,  and  the  Sessions 
commenced  on  the  14th ;   as  by  the  practice  of  the  Sessions 
^ht  days'  notice  of  appeal  was  required,  the  appeal  was  not 
entered  at  the  Epiphany  Sessions,  but  in  due  time  before  the 
Easter  Sessions  notice  of  appeal  was  given,  and  the  appellanis 
at  those  Sessions  offered  to  enter  and  respite  the  appeal ;  out  the 
Sessions  would  not  permit  it,  on  the  alleged  ground  that  the 
appellants  ought  to  have  entered  and  respited  uie  appeal  at  the 
preceding  Sessions :  the  Court  of  King's  Bench  were  of  opinion* 
that  as  the  respondents,  by  their  delay  in  serving  the  order,  had 
prevented  the  appellants  from  trying  Uieir  appeal  at  the  Epiphany 
Sessions,  the  appellants  should  be  at  liberty  to  try  it  at  a  sub- 
sequent Sessions,  and  therefore  granted  a  man^tmus  to  the 
justices  to  receive  and  enter  the  appeal.    JR.  v.  J/,  of  Southamp^ 
ton,  SM.S^S.  394.  8  B.  ^f  C.  641,  n.    So,  where  an  order  of 
removal  from  Lenham  to  Pluckley  was  made  on  the  7  th  April, 
served  on  the  Rth,  and  the  Sessions  commenced  on  the  15th ; 
when  the  order  was  served,  the  officers  of  Pluckley  said  they 
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would  appeal ;  to  which  the  officers  of  Lenham  observed,  that 
nothing  could  be  done  at  the  next  Sessions,  as  there  was  not 
then  time  to  give  eight  clear  days'  notice  of  trial,  which  the 
practice  of  the  Sessions  recjuired  \  the  officers  of  Pluckley  did 
not  appeal  to  the  next  Sessions,  bat  gave  due  notice  of  appeal 
for  the  Midsummer  Sessions,  and  then  applied  to  enter  and  try 
the  appeal,  which  the  Sessions  refused,  on  the  ground  that  the 
appeal  ought  to  be  entered  and  respited  at  the  Easter  Sessions  : 
Hpon  an  application  for  a  mandamus,  the  Court  said  that  it 
was  reasonable  that  the  appellants  should  be  let  in  to  try  their 
appeal,  as  they  might  have  been  misled  by  what  the  officers  of 
Lenham  had  said  when  they  served  the  order ;  but  independently 
of  that,  it  appeared  to  the  Court  to  be  wholly  unnecessary  to 
enter  and  respite  the  appeal  at  the  first  Sessions,  when  it  could 
not  then  be  tried.  B.  v.  J  J.  of  Kent,  8  B.  ^  C.  639.  So, 
where  an  order  of  removal  was  served  on  the  8Ui  April,  and  the 
Sessions  were  to  be  holden  on  the  15th,  and  by  the  practice  of 
the  Sessions  eight  days'  notice  of  appeal  was  required ;  notice  of 
appeal  was  given  for  the  July  Sessions,  but  the  justices  then 
lemsed  to  sJlow  the  appellant  to  enter  or  to  try  it,  on  the  ground 
that,  although  the  appellants  could  not  have  given  notice  of 
appeal  for  the  preceding  Sessions,  they  might  have  had  their 
appeal  then  entered  and  respited :  but  the  Court  of  King's  Bench 
held  that,  as  entering  an  appeal  merely  for  the  purpose  of  having 
it  adjourned  was  an  useless  act,  it  was  unnecessary ;  it  was 
sufficient  to  enter  it  at  the  Sessions  at  which  the  party  by  his 
notice  was  bound  to  try  it ;  they  therefore  granted  a  mandamus 
to  the  justices,  requiring  them  to  enter  continuances  and  try  the 
appeal.  R,  v.  JJ,  of  Devon,  8  B.  ^  C.  640,  n.  This  point  had 
formerly  been  ruled  otherwise.  See  R.  v.  J  J,  rf  Herefyrdshire, 
3  r.  R.  604.  R.  V.  JJ.  of  WUu,  2  Bott,  717. 

But  if  the  appeal  be  thus  entered  at  the  second  sessions,  it  is 
not  within  the  clause  in  stat.  9  G.  1,  c.  7,  s.  8,  mentioned  ante, 
p,  292 ;  and  the  Sessions,  in  that  case,  will  not  allow  it  to  be 
respited  until  the  following  Sessions,  merely  on  the  ground  of 
Chere  having  been  no  notice,  or  no  sufficient  notice,  of  appeal 
given.  And,  therefore,  where  an  order  of  removal  from  a  town* 
ship  in  the  West  Riding  of  Yorkshire  to  the  parish  of  St.  Luke, 
Middlesex,  was  made  on  the  3d  January,  executed  on  the  12th, 
and  the  Sessions  for  the  West  Riding  were  holden  on  the  18th ; 
the  parish  of  St.  Luke  did  not  appeal  at  the  Epiphany  Sessions, 
but  at  the  Easter  Sessions  they  moved  to  enter  and  respite  the 
appeal,  and  the  Sessions  then  refused  to  receive  it :  the  Court 
of  King's  Bench  held  that  they  had  done  rightly,  and  refused  a 
madamus  to  the  justices  to  enter  and  respite  the  appeal.  12.  v* 
J  J.  afW.R.  ofYorkihire,  4  M.  3f  S.  327. 

Where  an  order  of  removal  is  suspended,  by  reason  of  the 
ackness  of  the  pauper  or  any  of  his  family,  (see  stat.  35  Q.  3, 
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c.  101, «.  3.  49  6. 3,  e.  124,  ••  1,  3,)  *'  the  time  for  appealmg 
agiiatt  nch  older  thdXL  be  computed,  according  to  tbe  roles 
which  govern  other  like  caws,  from  the  time  of  serving  such 
oider^  and  not  from  the  time  of  making  such  removal  under  and 
fay  viitue  of  the  tame."  48  G.  3,  0. 124, «.  2.  see  R.  v.  St,  Mary- 
U'boM,  18  Eaet,  51.  B.  ▼.  Bradford,  9  Eatt,  97.  R.  v.Ahmick, 

5  jB.  4  Aid.  184.  R.  ▼.  Penkridge,  3  fi.  <$•  Adolpk.  538. 

It  is  to  be  observed,  that  by  stat.  18  &  14  C.  2,  c.  12,  s.  2,  the 
appeal  is  given  to  the  "  next  Quarter  Sessions ;"  and  by  3  W. 

6  M.  c.  11,  s.  9,  it  is  given  to  the  "  next  GeneM  Quarta 
Sessions;"  and  b^  8  &  9  W.  3,  c.  30,  s.  6,  it  shall  be  prose- 
cuted and  determined  at "  the  General  or  Quarter  Sessions  f* 
«nd  by  9  G.  1,  c.  7,  s.  8,  the  justices  "  at  the  Quarter  Sessbns" 
ahall  judge  of  the  reasonableness  of  the  notice :  vet,  where  it 
appeared  that  in  the  borough  of  Carmarthen,  virhich  is  a  county 
01  itself,  there  were  no  Quarter  Sessions,  but  merdy  General 
Sessions  held  tmce  a  year,  and  the  justices  at  those  sessions  re- 
fused to  receive  an  appeal  against  an  order  of  removal,  concenr- 
ing  that,  as  there  were  no  Quarter  Sessions  for  Uie  borough,  they 
I1M  no  authority  to  try  it :  the  Court  of  King's  Bench  held,  that 
in  all  cases  where  there  are  no  Quarter  Sessions  of  the  Peace,  the 
party  aggrieved  may  appeal  to  the  next  Sessions,  and  the  Ses« 
sions  are  bound  to  enter  and  try  the  appeal.  R,  y,JJ,0fCar' 
nunihen,  4  B.  ^  Aid.  291.  Where  Quarter  Sessions  are  holden 
by  adiouroment  in  different  parts  of  the  county,  it  is  no  objection 
that  the  party  seeks  to  enter  the  appeal  at  an  adjourned  Ses^ons, 
instead  of  the  original  Sessions,  if  it  be  allowea  by  the  practice 
of  the  Sessions.  R,  v.  J  J,  of  Suaex,  7  T.  R.  107.  But,  al- 
though an  appellant  may  thus  enter  his  appeal  at  an  adjourned 
Sessions,  he  is  not  bound  to  do  so.  And,  therefore,  where  an 
order  of  removal  from  Richmond  to  Mordake,  both  in  Suirey, 
was  made  on  the  1 1th  January,  and  executed  the  same  day ; 
the  Sessions  for  Surrey  began  on  the  12th  January,  and  lasted 
fourteen  days,  were  then  adjourned  to  the  2d  February,  and 
lasted  one  day,  virere  then  again  adjourned  to  the  1st  Much, 
and  they  lastea  two  days ;  and  by  the  practice  of  the  SessioiKB 
the  appeal  might  have  been  entered  at  any  time  during  the 
Sessions,  or  at  the  first  adjournment ;  but  the  appellants  did  not 
enter  their  appeal  until  the  Easter  Sessions,  and  the  Sesaons 
then  refused  to  hear  it,  although  the  appellants  had  given  notice 
of  appeal,  and  were  then  reaoy  to  try  it :  upon  application  for 
a  mandamus,  the  Court  granted  it,  holding  that  the  statute 
never  contemplated  tbe  continuance  or  adjournment  of  the 
Sessions ;  and  if  appellants  have  not  a  reasonable  time  between 
the  service  of  the  order  and  the  first  day  of  the  Sessions,  to 
consider  whether  they  will  appeal  or  not,  they  «hall  have  until 
tbe  Sessions  next  after  to  aippeal*  R»Y,JJ.qfSurrtff,lM,SiS» 
.479. 
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Notice  of  Appeal,  and  the  ground*  thereof.']  By  ttat.  9  G.  1 , 
c.  7,  s.  8,  "  no  appeal  or  appeals  from  any  ofder  or  orders  of 
removal  of  any  poor  person  or  poor  persons  whatsoever,  from 
any  p&rish  or  place  to  another,  shall  be  proceeded  upon  in  any 
Court  of  Quarter  Sessions,  unless  reasonable  notice  be  given  by 
tile  churchwardens  or  overseers  of  the  poor  of  such  parish  or 
place  who  shall  make  such  appeal,  unto  the  churchwardens  or 
overseers  of  the  poor  of  such  parish  or  place  from  which  such 
poor  person  or  persons  shall  be  removed,  the  reasonableness  of 
which  notice  shall  be  determined  by  the  justices' of  the  peace  at 
tiie  Quarter  Sessions  to  which  the  appeal  is  made ;  and  if  it  shall 
appear  to  them  that  reasonable  time  of  notice  was  not  given, 
then  they  shall  adjourn  the  said  appeal  to  the  next  Quarter 
Sessions,  and  then  and  there  finally  hear  and  determine  the 
same." 

The  statute  requires  '*  reasonable"  notice  to  be  given ;  and 
the  justices  at  Sessions  are  to  judge  whether  the  notice  given  be 
reasonable  or  not.  Supra,  And  in  order  to  save  the  trouble  of 
a  separate  decision  in  each  particular  case,  the  Courts  of  Quarter 
Sessions  usually  lay  down  a  role  as  to  what  notice  they  will 
require  in  such  cases,  or,  generally,  in  all  cases  of  appeal  not 
otherwise  provided  for  by  statute :  some  Sessions  require  eight 
days'  notice,  some  ten,  some  fourteen,  &c. ;  some  require  so 
many  days,  exclusive  of  the  day  of  giving  the  notice  and  of  the 
first  day  of  the  Sessions,  or  (which  is  the  same  thing)  require  so 
many  clear  days ;  others  require  so  many  days,  one  day  exclu- 
sive the  other  inclusive;  and  indeed  the  notices  required  at  the 
different  Sessions,  vary  so  much  in  this  and  other  respects,  that 
almost  the  first  thing  the  appellant's  attorney  should  do,  after  he 
is  acquainted  with  the  order  of  removal  having  been  served,  is, 
to  ascertain  what  notice  is  required  by  the  Court  of  Quarter 
Sessions,  within  whose  juriidiction  the  removing  parish  or  town- 
ship is  situate,  if  he  be  not  already  acquainted  with  the  practice 
in  this  respect.  If,  from  any  mistake,  however,  the  notice 
given  be  not  suflScient,  and  the  justices  on  that  account  refuse 
to  hear  the  appeal,  the  Court  of  king's  Bench  will  in  some  cases 
interfere  by  mandamus,  in  order  that  justice  should  be  done 
between  the  parties,  and  the  case  heard  upon  its  merits.  Where 
an  appeal  against  an  order  of  removal  was  entered  and  respited 
at  the  April  Sessions ;  and  the  appellants'  attorney  gave  notice 
of  appeal,  seven  days  before  the  following  Midsummer  Sessions, 
according  to  the  former  practice  of  the  Court ;  the  Sessions, 
however,  had  some  time  before  altered  their  practice  in  this 
respect,  and  made  an  order  requiring  a  longer  notice,  but  which 
was  not  known  to  the  attorney  ;  and  because  sufficient  notice, 
according  to  this  order,  had  not  been  given,  the  Sessions  refused 
to  hear  the  appeal :  upon  application  for  a  mandamus,  the  Court 
held  that,  under  these  circumstances,  it  would  be  too  much  to 
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oonclade  the  appellants  firom  having  their  case  beard,  and  they 
therefore  gianted  the  writ.  £.  ▼.  /J.  of  Wiltahire^  10  £asf, 
404.  So,  where  an  appeal  against  an  order  of  removal  warn 
entered  and  respited  at  the  liidsnnuner  Senions ;  and,  by  the 
practice  of  the  Sessions,  fourteen  days'  notice  of  appeal,  eidu* 
sive  both  of  the  day  of  giving  it  and  of  the  fint  day  of  the 
Sessions,  was  required ;  bat  the  attorney,  thinking  that  it  was 
one  day  inclusive  the  other  ezdosive,  by  mistiSe  gave  the 
notice  one  day  too  late,  and  the  Sessions,  therefore,  refused  to 
hear  the  app^ :  unon  application  for  a  mandamus,  the  Court 
granted  it,  sayiog  that,  under  the  circumstances,  justice  would 
be  most  sutisfiMstorily  administered  by  ordering  the  justices  to 
enter  continuances  and  hear  this  appeal.  £.  v.  J/,  ofhanea* 
thvre,  7  B.  ^  C.  691.  But  in  a  more  receot  case,  decided  before 
Patteson,  J.  in  the  Bail  Court,  where  notice  being  given  of  an 
tppeal  which  had  been  entered  and  respited  as  of  course  at  the 
preceding  Sessions,  and  that  notice  being  insufficient  according 
to  the  rule  of  the  Sessions  upon  the  subject,  the  justices  refused 
to  hear  the  appeal :  upon  an  application  for  a  mandamus  to  the 
justices  to  enter  continuances  and  hear  the  appeal,  Patteson,  J. 
refused  it ;  he  said  that  the  staL  9  G.  1,  c.  7,  s.  8,  was  appli- 
cable only  to  cases  where  notice  is  given  for  the  first  Sessions, 
and  that  it  was  perfectly  discretionary  with  the  justices  at  ses- 
sions what  notice  they  would  require  in  cases  of  respited  appeal^ 
the  practice  of  the  Sessions  in  this  caie,  of  requiring  fourteen 
days'  notice,  did  not  seem  to  him  to  be  illegal,  or  so  absurd  as 
to  require  the  Court  to  overthrow  it ;  it  was  a  practice  laid  down 
by  the  Sessions,  and  it  was  for  them  to  exercise  theb  discretion 
and  grant  indulgence  in  such  cases  if  they  would,  but  the  Court 
would  not  interfere.  R,  v.  JJ^cfMonmouththire,  1  Harriu  4f  W* 
111. 

But  although  a  notice  of  appeal,  eiven  according  to  the  rule 
or  practice  of  the  particular  Court  or  Quarter  Sessions,  will  be 
sufficient  to  enable  the  appellant  to  try  his  appeal,  it  may  not 
be  suflicient  to  prevent  the  pauper  fnun  being  removed  to  the 
appellant  parish.  By  the  recent  Poor  Law  Amendment  Act, 
4  &  5  W.  4,  c.  76,  s.  79,  after  directing  that  the  pauper  shall 
not  be  removed,  until  after  twenty-one  days  after  a  notice  of 
his  being  chargeable,  and  a  copy  of  the  order  of  removal,  and  a 
copy  of  the  examination  on  which  the  order  was  made,  shall 
have  been  sent  to  the  overseers  of  the  parish,  to  whom  such 
order  shall  be  directed,  it  is  provided  that "  if  nodce  of  appeal 
aeainst  such  order  of  removal  shall  be  received  by  the  overseers 
or  the  parish  from  which  such  poor  person  is  directed  in  such 
order  to  be  removed,  within  the  said  period  of  twenty-one  days, 
it  shall  not  be  lawful  to  remove  such  poor  person  until  after  the 
time  for  prosecuting  such  appeal  shall  have  expired,  or,  in  case 
eneh  appeal  shall  be  duly  nroaecnted,  until  after  the  final 
determination  of  such  appeal. 
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Abo,  as  the  same  statute  (s.  81)  requires  that  a  statement  of 
the  erouuds  of  appeal  shall  be  sent  or  delivered  to  the  overseers 
<of  the  removing  parish,  fourteen  days  at  least  before  the  first 
4iay  of  the  Sessions,  if  such  statement  form  a  part  of  the  notice  of 
appeal,  the  notice  must  be  given  accordingly ;  or  if  the  rule  of 
the  Sessions  require  a  longer  notice,  then  in  conformity  with  the 
rale  of  the  Sessions.     VidB  infra. 

It  must  be  given  by  the  "  churchwardens  tfr  overseers  of  the 
poor''  of  the  parish  or  place,  who  make  the  appeal,  to  the 
**  churchwardens  m*  overseers  of  the  poor"  of  the  parish  or  place 
Irom  which  the  pauper  was  removed.  In  practice  it  is  given  by 
4he  churchwardens  and  overseers,  if  a  parish  appeal,  or  by  tbie 
overseers  only  if  a  township  appeal ;  and  it  is  directed  to  the 
churchwardens  and  overseers  of  the  removing  parish,  or  to  the 
overseers  only  if  it  be  a  township.  Where  the  order  of  removal 
was  directed  to  the  churchwardens  and  overseers  of  the  parish  of 
Llywell,  which  parish,  however,  was  divided  into  three  oamlets, 
Treeanmawr  ana  two  others,  each  supporting  its  own  poor,  and 
«ach  having  churchwardens  and  overseers  appointed  for  it ;  the 
pauper  and  the  order  were  in  fact  delivered  to  the  overseers  of 
Treganmawr,  and  that  township  gave  notice  of  appeal ;  but 
when  the  appeal  was  called  on  at  Sessions,  the  respondents 
objected  to  its  being  tried»  on  the  ground  of  the  variance  between 
the  notice  of  appead  and  the  order  of  removal,  the  notice  being 
by  the  o6Boers  of  Treganmawr,  and  treating  the  order  as  one  for 
the  removal  of  the  pauper  to  that  hamlet ;  and  the  Sessions  on 
that  ground  refused  to  hear  the  appeal :  the  Court  of  King's 
Bench,  however,  on  an  application  for  a  mandamus,  held  that 
4he  justices  ought  to  have  heard  the  appeal;  for  as  the  re- 
spondents had  served  the  order  upon  the  officers  of  Treganmawr, 
toey  had  thereby  estopped  themselves  from  objecting  to  tl^ 
appeal  or  notice  by  that  hamlet.  R,  v.  //.  of  CaTmarihenskire, 
4  £«  4  Adolph.  563.  The  parish  of  Bishop  Wearmouth  is 
divided  into  seven  townships,  one  of  which  is  the  township  of 
Bishop  Wearmouth,  another  the  township  of  Bishop  Wearmouth 
Panns ;  each  of  the  townships  supports  its  own  poor,  and  has 
separate  overseers,  and  no  overseers  are  appointed  tor  the  parish  ; 
a  pauper  belonging  to  the  township  of  Bishop  Wearmouth  Panns 
was  removed  by  an  order,  which  by  mistake  was  directed  to  the 
ehurchwardens  and  overseers  of  the  parish,  and  when  the  pauper 
was  presented  to  the  overseer  of  the  township,  he  admitted  that 
he  was  settled  in  the  township,  but  as  the  order  was  not  directed 
to  the  officers  of  the  township,  he  refused  to  receive  him,  unless 
the  removing  parish  would  forego  some  expenses  of  maintenance 
which  they  claimed ;  this  was  refused,  and  the  officer  of  the  remov- 
ing parish  took  the  order  and  the  pauper  to  the  churchwarden  of 
the  parish,  and  delivered  them  to  him,  who  immediately  lodged 
,4he  pauper  in  the  workhouse  of  the  township  of  BishopWearmoutb: 
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this  latter  townihip  hanng  appealed,  it  was  contended  before  the 

Cout  of  Kia^s  Bench  that  they  could  not  legally  do  so,  as  they 

were  not  aggnered  by  the  Older,  noibeingmcntianedinit ;  bntthe 

Court  hela  that,  as  the  order  wasdiiectra  to  a  parish  of  tiie  same 

name  with  the  township,  the  latter  might  leasonably  apprehend 

that,  unless  they  appealed,  they  might  (on  the  anthoritf  of  R.  v. 

Khiby  Stephen)  be  estopped  afterwards  {loa  shewing  that  the 

pauper  was  not  settled  u  their  township ;  and  therefore  tiiey 

were  parties  aggrieved  within  the  meaning  of  the  statute.    R,  v. 

Bukop  Wearmouth,  5  KifAdolph.  942.  amd  tee  R.  w.  JJ.  of 

D«i6igfcj&ire,  1  B.  jf  Ad^t^h.  616.     In  the  case  of  Kiritby 

Stephen  above  mentioned,  it  appeared  that  the  parish  of  Kirkby 

Stephen  contained  ten  towaships,  each  maintaining  its  own  poor, 

of  which  the  township  of  Kirkby  Stephen  vras  one ;  a  pauper, 

together  vrith  an  order  of  removal  directed  to  the  diurchwardiens 

aikl  oveiaeeis  of  the  parish,  were  delivered  to  an  overseer  of  the 

township  of  Kirkby  Stephen,  and  that  township  did  not  appeal 

against  the  order:  the  Court  of  King*s  Bench  held,  that  the 

order,  being  unappealed  against,  was  conclusive  agunst  the 

township  of  Kiikby  Stephen ;  the  direction  to  the  parish  must 

mean  the  township,  the  latter  maintaining  its  own  poor,  the 

former  not ;  and  if  Uie  township  wished  to  take  advantage  of  the 

misdirection,  it  should  have  appealed.    B.  v.  Kirhby  Stephen, 

2  Bctt,  675.    And  in  a  more  recent  case,  such  a  mudirection 

to  the  officers  of  a  township,  within  a  parish  of  the  same  name, 

instead  of  to  the  officers  of  ^e  parish,  was  holden  not  to  be  even 

matter  of  appeal,  but  the  order  ought  to  have  been  amended  at 

the  Sessions.    JR.  ▼.  Bingtey,  4  fi.  ^  Adolph,  567,  m. 

Where  the  notice  of  appeal  required  by  the  statute  was  duly 
given,  of  an  appeal  respited  from  the  preceding  Senions,  but  a 
rule  of  the  Sessions  required  also  that  where  an  appeal  was 
entered  and  respited,  notice  thereof  should  be  given  to  the 
officers  of, the  removing  perish  within  one  month  after  such  entry 
and  respite ;  and  because  such  notice  was  not  given,  the  Ses- 
sions dismissed  the  appeal ;  but  upon  application  for  a  manda- 
mus, the  Court  held  that  the  justices  had  do  authority  to  require 
this  notice  of  the  entry  and  respite;  the  statute  required  only  a 
notice  of  appeal,  and  all  the  justices  could  do  was  to  decide 
whether  that  notice  was  given  m  reasonable  time.  A.  v.  J  J,  of 
Nerfoik,  5  B,tf  Adalpk*  990.  On  the  other  hand,  where  an 
appeal  uras  entered  and  respited,  and  a  copy  of  the  order  of 
respite  served  on  the  oflkera  of  the  removing  parish,  but  no  other 
actual  notice  of  appeal  was  given :  the  Court  of  King's  Bench 
held,  that  this  copy  of  the  oider  of  respite  was  sufficient  notice 
of  appeal ;  the  respondents  could  not  possibly  understand  it  in 
any  other  light,  nor  could  the  appellants  have  served  it  for  any 
other  purpose.  R.  v.  Laanbtlh,  3  D.  4*  A*  340.  Where  by  the 
pmctice  of  the  Sessions  at  Preston,  in  Lincolnshire,  ten  days' 
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botice  of  appeal  was  required,  and  the  same  as  to  respited 
appeals,  unless  there  was  some  agreement  between  the  parties  to 
the  contrary  *,  the  trial  of  an  appeal  having  been  put  off  on  the 
application  of  the  respondents,  on  account  of  the  absence  of  a 
material  witness,  they  objected  at  the  next  Sessions  to  its  being 
tried,  because  the  appellants  had  not  given  the  ten  days'  notice : 
but  upon  an  application  for  a  mandamus,  the  Court  held,  that 
as  the  trial  was  put  off  until  the  next  Sessions  at  the  request  of 
the  respondents,  this  was  in  effect  an  undertaking  on  their  part 
to  try  at  the  next  Sessions  without  notice  ;  and  tbey  accordingly 
granted  the  writ.    R.  v.  J  J.  of  Lindtey,  6  M.  ^  5. 379. 

As  to  the  statement  of  the  grounds  of  appeal :  By  the  recent 
Poor  Law  Amendment  Act,  4  &  5  W.  4,  c.  76,  s.  81,  in  every 
case  where  notice  of  appeal  against  an  order  of  removal  shall  be 
given,  "  the  overseers  or  guardians  of  the  parish  appealing 
against  such  order,   or  any  three  or  more  of  such  guardians, 
shall,  with  such  notice,  or  fourteen  days  at  least  before  the  first 
day  of  the  Sessions  at  which  such  appeal  is  intended  to  be  tried, 
send  or  deliver  to  the  overseers  of  the  respondent  parish,  a  state- 
ment in  writing,  under  their  hands,  of  the  grounds  of  such  appeal ; 
and  it  shall  not  be  lawful  for  the  overseers  of  such  appellant 
parish  to  be  heard  in  support  of  such  appeal,  unless  such  notice 
and  statement  shall  have  been  so  given  as  afore^d ;"  nor  shall 
the  appellant,  on  the  hearing  of  the  appeal,  give  evidence  of  any 
other  grounds  of  appeal,  than  those  set  forth  in  such  statement. 
In  a  recent  case,  the  Court  of  King's  Bench  have  decided  that 
it  is  a  sufficient  compliance  with  what  is  required  by  this  section, 
if  the  appellants,  as  their  ground  of  appeal,  state  that  the  pauper 
is  settled  in  the  parish  w  A.,  or  the  township  of  B.,  without 
stating  how  he  acquired  his  settlement,  whether  by  hiring  and 
service,  or  by  apprenticeship,  or  by  renting  a  tenement,  &c.  &c« 
or  whether  his  settlement  be  derivative  or  in  his  own  right.    H. 
V.  J  J.  of  Comwallf  ante,  p.  278,  279.  and  see  the  other  caaes 
there  mentioned. 
The  following  may  be  the  form  of  the  notice  of  appeal : 

To  the  Churchwardens  and  Overseers  of  the  Poor  of  the  Parish 
of      '■  ,  in  the  County  of . 

ThM  is  to  give  notice  to  you  and  every  of  you,  that  wet  the 
ehurchwariUns  and  oversurs  of  the  poor  of  the  parish  of  — ,  t^ 
the  county  of  ',  do  intend,  at  the  next  Quarter  Sessions  of 
the  Peace  to  be  holden  for  the  said  county  of  ■,  to  commence 
and  prosecute  an  appeal  against  an  order  of  A*  B.  esquire,  and 
the  Reverend  C,  D,  clerk,  two  of  his  Majesty's  justices  of  the 

peace  of  the  said  county  of ,for  and  concerning  the  removal  of 

£«  F»  and  Ann,  his  wife,  to  our  said  parish  of aforesaid. 

And  that  the  ground  of  such  appeal  is,  that  the  said  £.  F,  find 
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Ann,  his  wye,  in  the  taid  order  mentianedt  are  settUd  in  the 

parish  of         ,  in  the  county  of aforesaid,  [This  statmnent 

of  the  RTOund  of  appeal,  is  in  confonnity  with  the  case  of  R.  v. 
J  J.  of  Cornwall,  above  mentioned ;  but  if  it  be  deemed  desirable 
to  state  the  grounds  with  full  particularity,  it  may  be  done  thus :] 
"  And  that  the  grounds  of  such  appeal  are,  that  there  teas  in 
faet  no  tueh  hiring  or  service  for  a  year,  as  in  the  examination  in 
this  ease  is  stated,  the  said  hiring  having  been  two  days  after 
Martinmas,  to  serve  until  the  Martinmas  following.  And  after 
the  said  hiring  and  the  service  under  the  same,  namely,  about 
two  days  before  Martinnuu,  1829,  the  said  E,  F,  hired  with  one 

G,  H.  of ,  in  the  parish  of ,  in  the  county  of-        ,fw 

OM  yMr  ttfiii/  tht  MartiniiMM,  1830,  and  served  him  accordingly* 
And  also  that  the  said  E,  F.,  after  he  had  so  served  the  said 
G.  H.  as  last  aforesaid,  at  Christmas,  1830,  rented  a  house  and 

garden,  at  ,  in  the  parish  of ,  in  the  county  of , 

from  G.  H.  of  that  place,  at  the  rent  of\Ol,a  year,  and  occupied 
the  same  under  such  yearly  renting  and  hiring  from  that  time  until 
',  and  paid  the  rent  due  for  the  same  during  the  whole  of  that 
tune :"  [so  stating  all  the  settlements  or  grounds  of  appeal  you  in< 
tend  to  msist  upon  at  the  trial.]  '*  And  take  notice,  that  at  the  trial 
of  the  said  appeal,  we,  on  behalf  of  the  said  appellant  pariA, 
mean  to  avail  ourselves  of  all  or  some  one  or  more  of  the  said 
grounds,  in  support  of  the  said  appeal.  Witness  our  hands  this 
day  of ,  1837. 


2*  ji^     >  Churchwardens, 

p*  Q*   >  Overseers  of  the  Poor, 


If  the  grounds  of  appeal,  instead  of  beinpr  included  in  the 
notice,  be  on  a  separate  paper,  they  may  be  written  in  this  form : 

'  To  the  Churchwardens  and  Overseers  tf  the  Poor  of  the  Pari^* 
of  Cottingham,  in  the  East  Riding  of  the  County  of  York, 

In  the  matter  of  an  appeal,  wherein 

The  Churchwardens  and  Overseers  of  the  Poor  of  the  Parish 
of  Southeoates,  are  the  Appellants, 

and 

The  Churchwardens  and  Overseers  of  the  Poor  of  the  Portih 
of  Cottingham,  are  the  Respondents, 

Take  notice  that  the  ground  of  the  above  appeal  is  [&c.  stating 
them  as  above.] 

Care  must  be  taken,  if  possible*  not  to  include  any  ground  of 

appeal,  which  may  turn  out  to  be  frivolous  or  vexatious ;  as  in 

'  such  case  the  appellants  may  probably  be  ordered  to  pay  the 
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respondents  their  costs  occasioned  by  such  ground  of  appeal « 
even  although  the  order  be  quashed,  Ste  ^  Sf  5  W,  4,  c.  76, 
s.  Q3,  and  post, 

Proceeding$  at  the  HtarrngJ]    If,  when  the  appeal  is  called 

on*,  either  party  be  not  in  a  situation  to  proceed  with  it,  on 

account  of  the  absence  of  a  material  witness  or  otherwise,  he 

may  apply  to  the  Court  to  adjourn  the  appeal  to  another  Sessions, 

upon  an  affidavit  of  the  facts,  or  by  examining  witnesses  upon 

oath  in  open  Court,  in  support  of  the  application.    And  it  is 

perfectly  discretionary  with  the  justices  whether  they  will  grant 

the  application  or  not.    Where  upon  an  appeal  against  an  order 

of  filiation  being  called  on  at  Sessions,  the  appellant  applied  to 

postpone  the  trial,  upon  an  affidavit  of  the  absence  of  a  material 

witness,  and  the  non-appearance  of  another  of  his  witnesses  on 

bein^  called  upon  his  subpcena ;  but  the  Sessions  refused  the 

application,  and  confirmed  the  order :  upon  an  application  for  a 

mandamus,  the  Court  held  that,  as  this  was  a  question  pecu* 

liar  for  the  Sessions,  they  would  not  interfere.    Ex  parte  Becke, 

3  B.8f  Adolph.  704.     And  if  they  grant  such  an  application, 

they  raay  do  so  upon  such  terms  as  they  may  think  proper ;  they 

usually  require  the  party  applying,  to  pay  the  costs  of  the  day  to 

the  opposite  party.  And  where  the  appellants  made  an  application 

to  enter  and  adjourn  an  appeal,  in  a  case  where  the  adjournment 

was  not  a  matter  of  course,  and  the  justices  refused  it  unless 

they  would  pay  the  respondents  costs  of  the  day,  which  the 

appellants  declined  to  do,  and  the  appeal  consequently  was 

not  entered :  the  Court  of  King's  Bench,  upon  application  for  a 

mandamus,  refused  to  grant  it,  saying,  that  as  the  appellants 

declined  paying  the  costs  of  the  day,  the  justices  had  exercised 

a  very  proper  discretion  in  refusiog  the  adjournment.    R,  v.  J  J, 

of  Monmouthsftire,  1  JB.  ^  Adolph,  895. 

Before  the  parties  enter  upon  the  appeal,  the  respondents  may 
require  the  appellants  to  prove  their  notice;  the  statutes  (9  G.  1, 
c.  7,  s.  8,  ante,  p,  297.  and  4  ^  5  IF.  4,  c.  76,  s.  81,  ante,  p, 
301,)  seem  to  require  this.  It  is  not,  however,  usual  in  prac- 
tice to  do  so,  if  the  notice  in  fact  be  regular.  And  where  the 
respondents  attend  at  the  Sessions  for  which  notice  has  been 
given,  and  move  that  the  appeal  be  adjourned  to  a  subsequent 
Sessions,  they  cannot  at  such  subsequent  Sessions  call  upon  the 
appellants  to  prove  their  original  notice  of  appeal ;  for  at  the 
previous  Sessions  they  act6d  upon  it,  and  thereby  impliedly 
admitted  it.  See  R.  v.  JJ.  of  Hertfordshire,  4  B.  ^Adolph.  561 ; 
and  see  ante,  p.  285,  273,  and  the  cases  there  mentioned. 

Formerly  the  respondents  were  always  entitled  to  begin ; 
and  if  the  appellants,  at  the  trial,  chose  to  admit  a  primA  facie 
case  on  the  part  of  the  respondents,  and  in  fact  began,  yet  the 
case  was  always  treated  as  if  the  respondents'  counsel  had 
begun,  and  he  was  always  entitled  to  the  general  reply.    See 
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TCspMidents  are  precluded  from  goiog  into  or  giving  evidence  of 
any  grounds  of  removal,  or,  in  other  words,  of  any  other  settle- 
ments, tut  those  stated  in  the  examinations,  yet  they  are  not 
•thereby  jprecluded  from  calling  other  witnesses  than  those  ez'- 
amined,  nor  does  the  statute  oblige  them  to  call  the  witnesses 
who  were  examined ;  but  it  seems  they  may  prove  their  "  grounds 
of  removal"  or  settlement,  in  any  manner  they  please,  without 
•reference  to  the  examination.  When  the  respondents'  counsel 
lias  closed  his  case,  the  appellants'  counsel  either  controverts 
sudi  case  by  observation  and  argument ;  and  if  he  be  satisfied  to 
rest  his  case  there,  the  case  on  both  sides  is  closed :  or  he  opens 
a  new  case,  and  calls  witnesses,  &c.  to  prove  it ;  in  which  case 
the  respondents'  counsel  will  be  entitled  to  the  general  reply. 
•But  if  the  respondents'  counsel  wish  to  call  witnesses  in  dis- 
proof of  any  new  settlement  the  appellants  may  have  set  up,  he 
may  do  so ;  the  appellants'  counsel  in  that  case  has  a  right  again 
to  address  the  Court,  confining  his  observations  to  the  witnesses 
thus  called  and  their  testimony ;  and  the  respondents'  counsel 
then  is  entitled  to  the  general  reply.  Where,  upon  Uie  hearing  of 
an  appeal,  the  counsel  for  the  appellants,  admitting  a  pnin4 
faeie  case  for  the  respondents,  opened  a  case  of  a  subsequent 
•settlement  elsewhere,  and  proved  it ;  the  counsel  for  the  re- 
fltpondents,  instead  of  calling  witnesses  to  disprove  that  case,  and 
their  replying,  replied  in  the  first  instance,  and  then  proposed 
to  call  witnesses ;  but  the  Sessions  refused  to  allow  him  to  do 
so,  and  decided  the  case  for  the  appellants :  upon  a  motion  for 
a  mandamus  to  the  Sessions,  to  enter  continuances  and  rehear 
the  appeal,  the  Court  of  King's  Bench  held,  that  as  the  appeal 
was  actually  heard,  they  could  not  interfere,  unless  a  case  were 
■  stated  by  the  Sessions,  a.  v.  J/,  of  Carnarvon,  4  B.  ^  Aid.  86. 

If  the  appellants'  counsel  be  entitled  to  begin,  the  like  order 
is  preserved,  the  appellants'  counsel  being  entitled  to  the  general 
reply  if  the  respondents'  counsel  call  witnesses,  &c. 

As  to  amenmnent  of  defects  in  form,  see  ante,  p.  286. 

As  to  the  evidence  in  an  appeal  of  this  kind,  it  is  better  to 
treat  of  it  separately,  as  it  vnll  occupy  too  much  space  to  be  in- 
cluded under  this  head. 

Evidence* 

The  subject  of  evidence  generally,  as  well  applicable  to 
appeals,  as  to  criminal  cases,  has  been  already  treated  of,  ante, 
p*  136-~155.  We  have  seen  there,  that  the  rated  inhabitants 
of  a  parish  or  township,  &c.  have  been  rendered  competent 
witnesses  either  for  or  against  it,  in  an  appeal  relating  to  the 
lettlement  of  a  pauper  in  their  parish,  by  stat.  54  6.  3,  c.  170, 
s.  9.  This  was  necessary  in  appeals  between  parishes  or  town^ 
>  ships,  &c.  because  all  the  rated  inhabitants  of  the  parishes,  &c* 
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on  both  aides  are  deemed  parties  to  the  appeal*  And  for  this 
reason  it  is,  that  in  an  appeal  against  an  order  of  removal,  the 
declaration  of  a  rated  inhabitant  of  the  appellant  or  respondent 
parish,  is  deemed  good  evidence  against  his  parish.  Thus, 
where  upon  the  trial  of  an  appeal  against  an  order  of  removal* 
the  respondents  proposed  to  give  in  evidence  the  declaration  of 
the  master  of  the  pauper's  husband,  as  to  a  hiring,  the  master 
beiog  a  rated  inhabitant  of  the  appellant  parish ;  this  the  Sessions 
refused  to  allove,  as  the  respondents  might  call  the  master  and 
examine  him :  the  Court  of  King's  Bench,  however,  held  that 
the  evidence  was  properly  admissible,  as  rated  parishioners  aro 
deemed  parties  to  the  appeal ;  if  what  they  have  said  were  mere 
idle  conversation,  it  would  have  little  weight ;  the  Court  there- 
fore remitted  the  case  back  to  the  Sessions  to  be  reheard.  R,  ▼• 
Whitley  Lower t  I  M,S^  S.  636.  So,  where  the  respondents,  in 
order  to  prove  the  settlement  of  the  pauper's  father  in  the  appellant 
parish,  called  the  father  himself  as  a  witness,  who  refused  to  give 
evidence,  on  the  ground  of  his  being  a  rated  inhabitant  of  that 
parish,  and  therefore  a  party  to  the  appeal ;  they  then  examined 
the  pauper  as  to  declarations  made  by  his  father,  in  his  presence, 
with  respect  to  the  value  &c.  of  land  which  he  occupied  :  and 
the  Court  of  King's  Bench  held  the  evidence  to  be  admissible, 
fi.  V.  Hardwick,  11  East,  578. 

We  have  seen  also,  that  the  terms  of  a  lease  or  other  written 
instrument,  or  any  other  part  of  the  contents  of  it,  cannot  be 
proved  by  parol  evidence,  if  it  be  in  the  party's  own  hands,  or 
under  his  control,  or  in  the  hands  of  any  fierson  whom  he  may 
compel  hytubpama  duces  tecum  to  produce  it.  Ante,  p.  138. 
Where,  in  an  appeal  against  an  order  of  removal,  after  the  le- 
epondents  had  proved  a  settlement  in  the  appellant  township, 
the  appellants  proved  a  settlement  elsewhere  by  renting  a  tene- 
ment for  a  year,  at  the  rent  of  10/.  lOs. ;  to  avoid  this,  by 
proving  that  the  tenement  had  in  fact  been  let  to  the  pauper  and 
two  others  jointly,  the  respondents  called  the  landlord's  steward 
to  prove  it,  who,  upon  being  questioned  by  the  appellants' 
counsel,  whether  the  letting  was  not  by  agreement  in  writing, 
admitted  that  it  was ;  and  the  appellants'  counsel  then  objected, 
that  in  the  absence  of  the  writing,  no  parol  evidence  could  be 
given  of  the  letting  or  tenancy ;  the  Sessions,  however,  admitted 
the  parol  evidence,  and  the  order  was  confirmed :  but  the  Court 
of  King's  Bench  held  the  parol  evidence  to  be  inadmissible ;  it 
was  required  to  prove  to  whom  the  premises  were  let,  and  that 
could  be  proved  only  bv  the  written  instrument.  R.  v.  Rawd$n, 
^B,8iC.  708.  So,  where,  upon  the  trial  of  an  appeal  against 
an  order  of  removal,  the  pauper  was  called  as  a  witness,  to 
prove  a  renting  of  a  tenement  in  1827,  and  he  admitted  that  the 
agreement  for  it  was  in  writing ;  the  parol  evidence  was  ob- 
jected to  on  that  ground,  but  the  Sessions  overruled  the  objection, 
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and  received  it :  bnttheCoart  of  Kind's  Bench  held,  that  they  were 
wrong  ;  this  was  a  question  of  settlement  by  renting  a  tenement 
under  stat.  6  G.  4,  c.  57,  s.  2,  and  to  bring  the  case  within  that 
statute,  it  was  necessary  to  prove  the  rent  and  the  term  for  which 
the  tenement  vms  let,  and  these  could  be  proved  only  by  the 
written  instrument.  A.  v.  Merthyr  Tidvil,  1  B.  ^  Adotph,  29. 
But  where  it  was  merely  proposed  to  prove  the  occupation  of  a 
tenement  and  the  annual  value  of  it,  as  conferring  a  settlement 
under  stat.  13  &  14  C.  2,  c.  12,  s.  1,  the  Court  held  that  it  might 
be  done  by  parol  testimony,  although  the  tenant  held  under  a 
contract  in  writing ;  for  it  was  not  necessary  in  this  case  to 
prove  the  terms  of  the  tenancy,  but  merely  the  fact  of  the 
tenancy  and  the  value  of  the  tenement,  which  might  be  proved 
by  parol  testimony.  B.  v.  Holy  Trimly,  HuU,  7  B.  ^  C.  611, 
As  to  the  manner  of  raising  the  objection,  tee  ante,  p.  141, 142* 

But  where  a  written  instrument  has  been  destroyed  or  lost, 
then  upon  proof  of  that  fact,  we  have  seen  that  the  parties  will 
be  allowed  to  give  secondary  evidence  of  its  contents,  by  an 
examined  copy  or  even  parol  evidence.  See  ante,  p.  138 — 140. 
But  where  it  appeared  that  the  pauper  held  uoder  a  vrritten  in- 
strument, not  stamped ;  and  this  being  lost,  it  was  proposed  to 
give  parol  evidence  of  that  part  of  it  which  spedfied  the  rent  to 
be  paid  for  the  tenement,  in  order  to  prove  it  to  be  of  the  yearly 
value  of  10/. :  the  Sessions  refused  to  receive  the  evidence ;  and 
the  Court  of  Kiog*s  Bench  held  that  they  had  done  rightly ;  for 
it  was  attempting  to  give  parol  evidence  of  the  contents  of  a 
written  instrument,  which,  if  produced,  could  not  be  received 
in  evidence  for  want  of  a  stamp.  R,  v.  Cattle  Morton,  3  B.  ^ 
Aid.  588. 

We  have  seen  also,  that  if  a  written  instrument  be  in  the 
hands  of  the  opposite  party,  and  after  beine  served  with  a  notice 
to  produce  it  at  the  trial,  he  refuse  to  do  so,  you  may  give 
secondary  eyidence  of  its  contents.    See  ante,  140,  141. 

The  examination  of  a  person  upon  oath,  relating  to  his  settle- 
ment,  cannot  be  given  in  evidence,  for  the  reason  stated,  ante, 
p.  143  ;  and,  d  fortiori,  what  he  has  said  upon  the  subject, 
where  he  was  not  upon  his  oath,  cannot  be  evidence.  Where 
the  pauper,  before  his  removal,  was  examined  on  oath  as  to  his 
settlement  b^  two  magistrates,  and  proved  a  settlement  by  hiring 
and  service  in  Nuneham  Courtney ;  after  notice  of  appeal  and 
before  the  next  Sessions,  he  absconded  and  could  not  be  found  ; 
and  upon  proof  of  these  facts,  the  Sessions  received  the  examina- 
tion in  evidence,  and  confirmed  the  order :  the  Court  of  King's 
Bench,  however,  quashed  both  orders,  on  the  ground  that  the 
evidence  was  inadmissible*  JR.  v.  Nuneham  Courtney,  1  Eatt, 
373.  In  a  previous  case,  where  the  pauper  after  his  examina- 
tion had  become  insane,  the  Court  were  divided  as  to  whether 
his  examination  could  be  given  in  evidence,  upon  an  appeal 
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ttgftinst  an  order  for  his  removal;  Lord  Kenyon,  C.  J.  and  Grose, 
J.  holding  that  it  could  not,  BuUer,  J.  and  Ashurst,  J.  holding 
that  it  could.  R,  v.  ErisweU,  3  T.  K.  707.  Where,  upon  an 
appeal  against  an  order  of  removal,  the  respondents  called  the 
|>anper,  who  was  the  widow  of  one  John  Hiil,  deceased,  and  she 
gave  evidence  of  what  she  heard  her  deceased  husband  say  as  to 
his  settlement ;  they  also  pat  in  the  examination  of  the  deceased 
before  two  magistrates  as  to  his  settlement ;  and  the  Sessions 
upon  this  evidence  confirmed  l!he  order :  but  the  Court  of  King's 
Bench  held  the  evidence  to  be  inadmissible,  and  quashed  both 
orders.  JR.  v.  Ferry  Frystone,  2  East,  54.  So,  where  a  pauper, 
in  her  examination  before  the  magistrates,  stated  that  she  heard 
her  husband  aay  that  he  was  settled  in  Abergwlllv  by  hiring  and 
aervice ;  but  on  the  trial  of  the  appeal  she  denied  having  heard 
her  husband  say  so ;  upon  which  an  examination  of  the  husband 
as  to  his  settlement  in  Abergwilly  was  put  in,  and  the  Sessions 
thereupon  confirmed  the  order :  the  Court  of  King^s  Bench, 
however,  on  the  authority  of  the  last  case,  quashed  both  orders. 
A.  V.  Abergwiliy,  2  East,  63. 

There  is  one  exception,  however,  to  this  last  rule,  namely, 
^th  respect  to  the  examination  of  soldiers  as  to  their  settlements, 
virhich  is  always  introduced  into  the  Annual  Mutiny  Act,  and 
which  is  usually  worded  thus :  "  That  any  justice  in  the  United 
Kingdom,  vnthin  whose  jurisdiction  any  soldier,  having  a  wife 
or  child,  shall  be  billetted,  may  summon  such  soldier  before  him 
in  the  place  where  he  is  billetted,  (which  summons  he  is  hereby 
directed  to  obey,)  and  take  his  examination  in  writing,  upon 
oath,  touching  the  place  of  his  last  legal  settlement  in  England, 
and  such  justice  shall  give  an  attested  copy  of  such  examination 
to  Uie  person  examined,  to  be  by  him  delivered  to  his  command- 
ing officer,  to  be  produced  when  required ;  which  said  examina- 
tion and  such  attested  copy,  shall  be  at  any  time  admitted  in 
evidence  as  to  such  last  legal  settlement  before  any  justice  or  at 
any  general  or  quarter  sessions,  although  such  soldier  be  dead 
or  absent  from  the  kingdom ;  provided  that  in  case  any  soldier 
shall  be  again  summon^  to  make  oath  as  aforesaid,  then,  on 
such  examination  or  such  attested  copy  thereof  being  produced 
by  him,  or  by  any  other  person  on  his  behalf,  such  soldier  shall, 
not  be  obliged  to  take  any  other  oath  with  regard  to  his  legal 
settlement,  but  shall  have  a  copy  of  such  examination,  or  a  copy 
of  such  attested  copy  of  examination,  if  required."  See  R,  v. 
Warminster,  3  B.  «f  Aid,  121.  R.  v.  Warley,  6  T,  R.  534. 
Where,  upon  the  hearing  of  the  appeal,  the  respondents'  at- 
torney produced  a  paper,  purporting  to  be  the  examination  of 
the  pauper's  husband,  a  soldier,  under  the  Mutiny  Act,  which 
he  said  he  received  from  the  overseer;  but  no  evidence  was  given 
of  the  signatures  of  the  justices,  or  that  they  were  justices  of  the 
county;  the' Sessions,  however,  confirmed  the  order:   but  the 
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Court  of  King's  Bench  held  that  this  examinatioD,  as  it  was 
not  properly  authenticated  and  the  possession  of  it  accounted 
for,  ought  not  to  have  been  received  in  evidence*  R,:v»  BiUon 
with  Harrowgate,  1  EaU,  13.  So,  where,  instead  of  an  attested 
copy,  an  examined  copy,  but  signed  by  the  justice,  was  given 
in  evidence,  the  Court  of  King's  Bench  held  that  it  clearly 
was  not  evidence.  R*  v.  Clayton-U'Moon,  5  T,  R*  704.  So, 
where  a  soldier  was  examined  as  to  his  settlement  under  the 
Mutiny  Act ;  and  after  his  death,  the  examination  being  ofiteied 
in  evidence,  in  proof  of  his  widow's  settlement,  it  was  objected 
to,  because  it  did  not  appear,  either  on  the  face  of  the  examina- 
tion or  aliunde,  that  the  soldier  was, quartered  in  a  place  where 
the  justices  had  jurisdiction ;  but  the  Sessions  admitted  the  evi* 
dence,  and  confirmed  the  order :  the  Court  of  King's  Bench  held 
that  the  examination  was  not  evidence,  for  the  reason  stated  in 
the  objection,  and  quashed  the  order  of  Session^»  12.  v.  AH 
Saints,  Southampton,  7  &  ^  C.  785. 

Also  as  to  prisoners  :  By  stat.  59  G.  3,  c.  12,  s.  28,  **  it 
shall  be  lawful  for  any  justices  of  the  peace,  to  take  in  wiiting 
the  examination  upon  oath  of  any  peison  having  a  wife  or  child, 
who  shall  be  a  prisoner  in  any  gaol  or  house  of  correction,  or  in 
the  custody  of  the  keeper  of  any  such  gaol  or  house  of  correction^ 
or  who  shall  be  in  the  custody  of  any  constable  or  other  peace 
o£Bcer  by  virtue  of  any  warrant  of  commitment,  touching  the 
place  of  his  or  her  last  legal  settlement;  and  such  examination 
shall  be  signed  by  such  justice  taking  the  same,  and  shall  be 
received  and  admitted  in  evidence  as  to  such  settiement  before 
any  justices,  for  the  purpose  of  any  order  of  removal,  so  long 
onW  as  the  person  so  examined  shall  continue  a  prisoner.'' 

For  every  other  matter  relating  to  the  evidence  generaUy, 
upon  the  part  either  of  the  appellant  or  the  respondent,  the 
reader  is  referred  to  the  fourth  section  of  the  second  chapter  of 
this  work,  ante,  p.  126,  &c. 

There  are  some  topics  of  evidence,  however,  peculiar  to  this 
subject,  which  it  is  necessary  to  mention  here  more  particularly : 
namely^  first,  the  certificate  of  the  churchwardens  and  overseers 
of  a  parish  I  &c.,  certifying  that  a  person  residing  in  another 
parish  is  legally  settled  in  their  parish ;  secondly,  relief  given  by 
a  parish  to  persons  residing  out  of  it ;  thicdly,  orders  of  removal 
unappealed  against:  the  first  an  express  admission,  the  second 
and  last  implied  admissions,  of  a  settlement.  To  these  I  shall 
add  the  law  as  to  the  effect  of  a  former  order  appealed  against, 
and  confirmed  or  quashed,  as  evidence  of  a  settlement.  We 
shall  consider  these  now  in  their,  order. 

Certificate.']  Formerly,  if  a  poor  person  came  to  inhabit  in  a 
parish,  &c.,  which  was  not  his  place  of  settlement,  be  might,  at 
any  time  within  forty  days»  be  ismoved  by  the  order  of  two  jus* 
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taces.  13  &  14 C. 2,  c.  12,  s.  1.  As  this  had  the  efiect  of 
preventiog  poor  penoos  from  going  oot  of  their  own  pariah  to 
weA  iot  work,  it  was  enacted  by  staL  8  &  9  W.  3,  c.  30,  s.  1, 
that  if  any  person  should  obtain  from  the  churchwardens  and 
overseers  of  a  parish  a  certificate  under  their  hands  and  seals, 
acknowledging  him  to  he  settled  in  their  parish,  attested  by  two 
witnenes,  and  allowed  by  two  jnstioes,  and  directed  to  the 
draichwardeos  and  oremeis  of  some  other  parish,  then,  upon 
debvering  such  oertificate  to  the  churchwardens  or  oveneers  of 
the  latter  parish,  he  might  reside  there,  irremoreable,  until  he 
should  become  actually  chargeable.  These  certificates  became 
very  common,  and  continued  so  until  by  staL  35  G.  3,  c  101» 
s.  1,  it  was  enacted,  that  no  poorpeison  should  be  removed  from 
the  parish  or  place  where  he  was  inhabiting,  until  he  should  be 
actually  chargeable  to  it ;  and  certificates  being  thereby  ren- 
dered useless,  the  practice  of  granting  them  was  discontmued. 
But  as  a  certificate  was  an  admission,  1^  the  certifying  parish,  of 
the  settlement  of  the  party  or  parties  named  in  it,  it  was  used  in 
evidence  as  such,  and  indeed  as  an  admission  of  every  matter 
stated  in  it,  as  between  the  certifying  parish  and  the  parish  to 
whose  officers  it  was  directed,  during  the  whole  time  that  such 
certificates  were  usually  granted,  and  long  after  the  practice  of 
gianting  them  ceased ;  me  I  Arek,  Pear  Law^  28,  29.  2  /d.  pL 
267 — 318 ;  and  as  they  are  still  evidence,  and  sometimes,  though 
very  rarely,  occur  now  in  practice,  it  is  right  that  I  should  state 
shortly  the  law  relative  to  thenu 
The  fidlowing  is  the  form  of  the  certificate  and  allowance : — 

To  the  Churehwardetu  and  Overseen  of  the  Parith  of ,  in 

the  County  of • 

We  the  duurdnoardens  tmd  oveneen  of  the  poor  of  the  parish 

of  ,  in  the  county  of         ,  do  herAy  certify,  own,  and  oc- 

knowledge,  ^t  A.  B.  shoemaker,  and  Ann  his  wife,  and  J,  B. 

their  son,  are  inhabitants  l^aUy  settled  in  our  parish  ef 

aforesaid.    In  witness  whereof  we  have  hereunto  set  our  hands 

and  seals  ^ds day  ef     ■    ,  in  the  year  of  our  hord . 

Attested  hy  L.  M.  C.  D.  >  ^,       , , 

N.O.  ^f\Churckwardene. 

J  ^  >  Overseers  of  tim  Poor. 

We  J.  P.  and  R.  S.  c^utntt,  two  if  his  Majesty's  justices  of 

the  peace  in  and  for  the  said  county  rf ,  do  allow  the  above* 

written  certificate.  And  we  do  also  certify  that  L.  JIf .,  one  of  the 
witnesses  who  attested  the  same,  hath  this  day  made  oath  before  us 
the  said  justices,  that  he  the  sa^  L.  Af.  did  see  the  churchwardens 

and  overseers  of  the  poor  of  the  jmrish  of aforesaid,  whose 

names  and  seals  are  hereunto  subscribed  and  set,  severally  sign 
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and  teal  the  tame ;  and  that  the  names  L.  M.  and  N,  0,,  wha 
are  the  witnettes  attesting  the  said  certificate,  are  respectively  of 
their  oum  proper  hands^writing.  Given  under  our  hands  and 
tealt,  thit  -^—  day  of . 

J.  P. 

It*  S» 

First.  This  certificate  must  be  "  ander  the  hands  and  seals  of  the 
churchwardens  and  overseers  of  the  poor  of  the  parish,  township^ 
or  place,  or  the  major  part  of  them,  or  under  the  hands  and  seals 
of  the  overseeis  of  the  poor  of  any  other  place  where  there  are  no 
churchwardens."    8^9  W,3,c.  30,  s.  1.    In  small  parishes^ 
where  two  persons  act  both  as  churchwardens  and  overseers, 
certificates  signed  and  sealed  by' them,  are  sufficient    51  G.  3, 
c.  80,  8.  1.     So,  where  a  certificate  granted  by  a  township, 
hamlet,  or  chapelry,  is  signed  by  a  person  styling  himself  church- 
warden or  chapelwarden  of  such  township,  &c.,  and  who  acted 
as  such,  the  certificate  shall  be  Talid,  although  such  person  was 
in  fact  sworn  in  as  churchwarden  for  the  whole  parish  in  which 
such  township  &c.  is  situate.    54  G.  3,  c,  107, 5.  I.    So,  if  exe- 
cuted by  the  overseers  of  the  poor  of  any  township,  hamlet,  or 
place*  and  the  churchwarden  or  churchwardens,  chapelwarden 
or  chapelwardens,  acting  for  or  appointed  in  such  township  &c., 
the  certificate  shall  be  deemed  as  valid  as  if  it  were  executed  by 
such  overseers  and  the  churchwarden  or  churchwardens  of  the 
parish  within  which  such  township  &c.  is  situate.    Id*  a.  2. 
And  by  stat.  1  &  2  G.  4,  c.  32,  s.  1,  all  certificates  theretofore 
executed  by  one  churchwarden  or  chapelwarden  of  any  parish, 
township,  hamlet,  chapelry,  or  place,  for  which  two  cnuTch« 
wardens  or  chapelwardens  had  formerly  been  appointed,  shall  be 
deemed  valid  notwithstanding. 

Secondly.  The  execution  by  the  churchwardens  and  overseers 
must  be  "  attested  respectively  by  two  or  more  credible  wit- 
nesses." 8^9  W.3,c.  30,  «.  1.  And  in  all  cases  of  certi- 
ficates granted  after  the  24th  June,  1730,  the  attesting  wit- 
nesses, or  one  of  them,  are  required  to  make  oath  before  the 
justices  who  allow  the  same,  that  they  saw  the  churchwardens 
and  overseers,  whose  names  and  seals  are  thereunto  set,  severally 
si^n  and  seal  the  certificate,  and  that  the  names  of  the  attesting 
witnesses  are  of  their  own  proper  handwriting.  3  G.  2,  c.  29, 
s.  8. 

Thirdly.  The  certificate  must  be  "  allowed  and  subscribed  by 
two  or  more  justices  of  the  peace  of  the  county,  city,  liberty, 
borough  or  town  corporate,  within  which  the  parish  or  place, 
from  whence  such  certificate  shall  come,  shall  lie."  8  &  9  W.  3, 
c  30,  s.  1.  Those  justices  shall  also  certify  the  oath  taken  by 
the  attesting  witness ;  "  and  every  such  certificate  so  allowed, 
and  oath  of  the  execution  thereof  so  certified,  by  the  said  ju8» 
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tices  of  the  peace,  ihall  be  taken,  deemed  and  allowed,  in  all 
Courts  whatsoever,  as  duly  and  fuUy  proved,  and  shall  be  taken 
and  lecttved  as  evidence,  without  other  proof  thereof."  3  G.  2, 
c.  29,  f .  8. 

For  the  law  upon  this  subject  generally,  and  as  to  the  gaining 
of  settlements  by  certificatumen,  tee  1  Arch,  Poor  Laws,  26 — 
29,  32,  40,  66,  73.  79,  82.  2  Vol.  pi.  244—319,  390,  450, 
485,  a..  486,  487,722, 928,  986, 986, 1020, 1030, 1066, 1076, 
1079, 1082« 1436, 1437, 1446. 

Relief. "]  If  a  parish  or  township  relieve  a  pauper,  whilst  that 
pauper  is  residing  in  another  parish  or  township,  this  is  deemed 
an  implied  admission  on  the  part  of  the  relieving  parish  or  town* 
^ip,  tnat  the  pauper  is  settled  in  their  parish  or  township ;  it  is 
jnimA  facie  evidence,  from  which,  if  unexplained,  the  Sessions 
may  conclude  that  the  settlement  is  there.  Where,  upon  the 
trial  of  an  appeal  against  an  order  of  removal  from  Leeds  to 
Stanley,  the  appellants  proved  that  the  panper's  grandfather 
came  to  Stanley  with  a  certificate  from  the  parish  of  Ostett  in 
1727 ;  and  in  answer  to  this,  the  respondents  proved  that  the 
appellants  had  at  different  times  relieved  the  pauper  and  his 
family  whilst  residing  at  Leeds  and  Wakefield ;  and  the  Ses- 
sions, thinking  this  a  sufficient  answer  to  the  primd  facie  case 
made  out  by  me  certificate,  confiimed  tlie  order :  the  Court  of 
King's  Bench  held  that  the  Sessions  had  drawn  the  right  con- 
clusion ;  from  1727  there  was  ample  time  for  the  father  of  the 
pauper,  as  well  as  thepau]per  himself,  to  have  been  emancipated ; 
and  if  that  were  not  so,  it  was  not  likely  that  Stanley  would 
have  relieved  the  pauper  whilst  residing  in  other  parishes.  Res 
¥.  Stanley  cum  Wrenthorpe,  16  Eatt,  350.  So,  where  upon  the  trial 
of  an  appeal  against  an  orider  of  removal  from  Alverthorpe  to  Wake- 
field, the  reraondents  proved  that  the  appellants  had,  for  nearly 
forty  years,  relieved  thefiitherof  the  pauper's  husband,  and  several 
members  of  his  family,  whilst  they  resided  in  another  township ; 
on  the  part  of  the  appellants,  it  was  merely  proved  that  toe 
paupers  husband  was  born  at  Alverthorpe;  and  the  Sessions 
confirmed  the  order  :  the  Court  of  King's  Bench  held,  that  as 
^ere  was  evidence  on  both  sides,  each  party  having  made  out  a 
primd  facie  case,  it  was  for  the  Sessions  to  decide  upon  it,  and 
they  had  done  so.  R.  v.  Wakefield,  6  East,  336.  See  alto  R. 
v.  BarwJby,  1  Jkf .  3r  5.  377.  So,  where  it  appeared  that  the 
pauper,  whilst  residing  at  Mansfield,  applied  for  relief  to  the 
overseer  of  Edwinstowe,  who  happened  to  be  at  Mansfield  on  a 
market  day,  and  lie  gave  her  3s.  as  relief,  and  told  her  if  shft 
wanted  further  relief,  she  should  apply  to  him  at  Edwinstowe, 
and  he  would  nve  it  to  her ;  she  went  accordingly  a  fortnight 
afterwards,  but  tne  same  and  another  overseer  refused  her  relief, 

>w  herself  upon  the  parish  of  Mansfif^ ; 
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sfae  did  80,  was  removed  to  Edwinstowe,  and  Edwinstowe 
appealed ;  at  the  trial  of  the  appeal  these  facts  were  proved, 
and  no  evidence  being  given  on  the  other  side  to  rebut  toe  pie- 
snmption  arising  from  them,  the  Sessions  held  that  the  pauper 
was  settled  at  Edwinstowe,  and  confirmed  the  order:  after- 
wards, in  the  Court  of  King's  Bench,  it  was  objected  that  as  the 
relief  was  given  by  the  overseer  whilst  out  of  his  own  parish, 
when  he  had  no  opportunity  of  ascertainiog  whether  the  pauper 
was  settled  in  his  parish  or  not,  it  ought  not  to  be  admitted  as 
evidence  of  the  settlement ;  but  the  Court  held  that  it  was  cvi- 
dence  of  the  settlement,  and  it  was  competent  for  the. Sessions  to 
form  the  conclusion  from  it  which  they  had  done,  although  pro- 
bably the  Court  would  have  done  otherwise.  R.  v.  Edwinttowe, 
8  B.  4  C.  671.  Where,  on  the  other  hand,  the  respondents 
proved,  by  the  pauper  and  his  wife,  that  the  appellant  parish 
nad  relieved  them  four  or  6ve  times  whilst  they  were  living  in 
the  respondent  parish ;  but  the  Sessions  quashed  the  order : 
afterwards,  in  the  Court  of  King's  Bench,  it  was  contended  that 
the  Sessions  ought  to  have  confirmed  the  order,  inasmuch  as  the 
only  legitimate  conclusion  that  could  be  drawn  from  the  evi- 
dence was,  that  the  pauper  was  settled  in  the  appellant  parish  v 
but  the  Court  refused  to  disturb  the  decision  of  the  Sessions, 
saying,  that  although  the  evidence  would  have  warranted  the. 
Scions  in  comins  to  a  difierent  conclusion,  yet  they  were  not 
bound  to  do  so.     R.  v.  Yarwell,  9  B,  &;  C,  894. 

But  relief  by  a  parish  or  township,  whilst  the  pauper  is 
residing  in  the  same  parish  or  township,  is  no  evidence  of  settle- 
ment at  all.  AVhere  upon  the  trial  of  an  appeal  against  an  order 
of  removal,  the  pauper  proved  that  when  be  buried  his  first  wife, 
he  applied  to  and  received  relief  from  the  overseers  of  Chad- 
derton,  and  that  his  mother,  who  was  since  dead,  told  him  that 
she  lav  in  at  Chadderton,  and  that  the  overseers  then  relieved 
her;  the  Sessions,  thinking  this  sufficient  evidence  of  a  settle- 
ment at  Chadderton,  confirmed  the  order :  but  on  a  case  being 
stated  for  the  opinion  of  the  Court  of  King's  Bench*  that  Court 
held  it  was  no  evidence  at  all  of  a  settlement ;  what  the  mother 
had  said  as  to  her  settlement,  was  not  admissible  in  evidence, 
even  although  she  were  since  dead ;  and  mere  relief  is  no  evi- 
dence of  a  settlement,  unless  the  party  were  residing  out  of  the 
parish  at  the  time,  which  was  not  stated  in  the  case.  A.  v. . 
Chadderton,  2  East,  27.  So,  where  upon  the  trial  of  an  appeal 
from  Ashford  to  Chatham,  it  was  proved  that  the  pauper's 
husband  resided  at  Chatham,  and  was  frequently  relieved  by  the 
parish  officers  whilst  residing  there,  was  received  into  the  work- 
noose  when  sick,  died  in  the  workhouse,  and  was  buried  at  the 
eipense  of  the  parish :  the  Court  of  King's  Bench  held  that  this 
was  no  evidence  of  a  settlement  in  Chatham ;  relieving  a  pauper 

whilst  residing  in  the  saiue  parish,  is  no  evidence  of  a  settie- 
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ment  there,  however  often  relief  may  have  been  given.  '  22.  v. 
Chatkamt  8  East,  498.  So,  where  a  widow  and  her  children, 
residing  at  Coleorton,  were  relieved  there  for  a  long  period,  and 
one  of  her  children  put  out  apprentice  by  the  parish ;  but  the 
mother  at  the  same  time  received  relief  for  herself  and  her  family 
from  the  adjoining  parish  of  Thringstone :  the  Sessions  having 
holden  that  the  settlement  was  in  Coleorton ;  the  Court  of  King's 
Bench  quashed  the  order  of  Sessions,  saying  that  the  relief  in 
Coleorton  was  no  evidence  whatever  of  a  settlement,  as  the 
pauper  was  residing  there  at  the  time.  R»  v.  Coleorton,  1  B.  Sf 
Adolph.  25.    And  see  R.  v.  Trowbridge,  7  £.  ^  C.  252. 

Order  of  Removal  unappealed  against,']   If  an  order  of  removal, 
upon  which  a  pauper  has  been  removed,  be  not  appealed  i^ainst, 
it  is  conclusive  evidence  of  the  pauper's  settlement  at  that  time. 
Therefore,  where  a  pauper  was  removed  by  order  to  Chalbury, 
and  Chalbury,  instead  of  appealing  against  it,  obtained  another 
order  for  the  removal  of  the  pauper  to  Chipping  Farringdon,  and 
had  him  removed  accordingly  :  the  Court  held  that  this  could 
not  be  done  ;  the  first  order  was  good  against  all  the  world,  until 
reversed.     Chalbury  v.  Chipping  Farringdon,  2  Salk.  488.  and 
see  Malendine  v.  Hunsdon,  Pol.  273,  S,  P.    So,  where  a  pauper 
and  his  family  were  removed  by  order  from  Sutton  St.  Mary  to 
Liveriogton.  and  there  was  no  appeal  against  the  order ;  in  four 
months  afterwards  they  were  again  removed,  by  an  order,  from 
Liveriogton  to  Sutton  St.  Nicholas;  Sutton  St.  Nicholas  ap- 
pealed, but  the  Sessions  confirmed  the  order :  it  was  admitted  m 
argument,  in  the  Court  of  King's  Bench,  that  the  order  un- 
appealed  against  was  final  as  to  the  settlement  at  that  time,  but 
it  was  suggested,  that  the  Court,  in  favour  of  the  order  of  Sessions, 
would  presume  that  the  paupers  had  gained  a  subsequent  set- 
tlement in  the  appellant  parish  ;  but  the  Court  held,  that  the 
time  which  intervened  between  the  two  orders,  was  too  short  to 
raise  such  a  presumption,     ft.  v.  Leverington,  Burr,  S.  C.  276. 
So,  where  the  pauper  in  May  hired  for  a  year  in  Birmingham, 
and  served  until  the  April  n>llowiog,  when  be  was  removed  by 
order  to  Kenilworth  ;  this  order  was  not  appealed  against,  but 
the  pauper  in  three  or  four  days  afterwards  returned  to  his  master 
in  Birmingham,  and  completed  his  year's  service ;  the  Court  of 
King's  Bench  held,  that  the  order  being  unappealed  against, 
was  conclusive  that  the  settlement  was  in  Kenilworth ;  it  put  an 
end  to  the  contract  of  hiring.    R.  v.  Kenilworth,  2  T.  A.  598. 
But  where  it  appeared  that  the  pauper  had  rented  and  occupied  . 
for  several  years  a  tenement  in  Fillongley,  of  the  yearly  value 
of  more  than  10/. ;  and  in  April,  1786,  whilst  he  still  occupied 
the  tenement,  he  was  removed  by  order  to^Kinwalsey;  here- 
turned  however  to  Fillongley  the  same  evening,  and,  without 
any  fresh  agreement  with  his  landlord,  continued  to  occupy  the  • 
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tenement  for  three-quarters  of  a  year  longer,  when  he  waa 
again  removed  to  Kinwalaey,  and  that  hamlet  then  appealed 
against  the  order:  the  Court  of  King's  Bench  held,  that 
although  the  first  order,  being  unappealed  against,  was  con- 
clusiye  as  to  the  pauper's  settlement  at  that  time,  yet  there 
was  nothing  to  prevent  the  pauper  returning  to  Fillongley,  pro- 
vided he  did  not  return,  in  a  state  of  pauperism ;  nor  did  the 
removal  rescind  the  contract  between  the  pauper  and  his  land- 
lord ;  and  therefore  when  he  returned  and  occupied  the  tene- 
ment under  the  old  agreement,  he  thereby  gained  a  new  set- 
tlement. R,  V.  Fillongley,  t  T.  R.  709.  The  distinction 
between  these  two  last  cases  is  this :  in  the  first,  there  must 
have  been  a  new  hiring,  and  a  service  for  a  year  under  it,  in 
order  to  gain  a  new  settlement ;  but  in  the  last,  it  was  suffi- 
cient, in  order  to  gain  a  new  settlement,  that  he  occupied  the 
tenement  for  forty  days  with  the  permission  of  his  landlord. 
Both  cases  establish  the  same  proposition,  that  an  order  of 
removal  unappealed  against,  is  conclusive  as  to  the  settlement 
of  the  pauper  up  to  that  time,  but  does  not  prevent  him  gaining 
any  other  settlement  afterwards. 

And  it  is  conclusive,  not  only  as  to  the  settlement,  but  also 
as  to  every  other  material  matter  stated  in  the  order.  There* 
fore,  where  the  pauper,  Jane  Moor,  and  one  G.  Wise,  were 
removed  from  Newbury  to  Eubom,  by  the  names  of  G.  Wise  ■ 
and  Jane  his  wife,  and  the  order  was  not  appealed  against ; 
the  overseers  of  £ubom,  however,  finding  that  the  woman  was 
not  Wise!s  wife,  had  her  removed  by  the  name  of  Jane  Moor 
to  Silchester,  and  Silchester  appealed :  the  Court  of  King's 
Bench  held  that  £ubom,  by  not  appealing,  was  now  estopped 
from  saying  that  the  woman  was  not  the  wife  of  Wise,  or  that 
both  were  not  settled  in  that  parish.  R,  v.  Silchester,  Burr. 
5,  C.  551.  JR.  v.  Berkswell,  2  Bott,  69,  S.  P.  R.  v.  North 
Featherton,  1  Sets,  Ca.  154>  jS.  P.  So,  where  upon  the  trial  of 
an  appeal  against  an  order  of  removal  from  Midsomer  Norton 
to  Binegar,  the  appellants  proved  that  the  pauper,  Elizabeth 
Savage,  and  one  Joseph  Savage,  had  formerly  been  removed 
from  Kilmursdon  to  Midsomer  Norton,  by  an  order  which 
described  them  as  **  Joseph  Savage  and  Betty  his  wife," 
which  order  was  not  appealed  against ;  the  repondencs  then 
proved  circumstances,  from  which  it  appeared,  that  a  marriage* 
which  had  taken  place  between  these  two,  was  a  nullity,  and- 
they  proved  a  subsequent  hiring  and  service  by  the  pauper 
Elisabeth  in  Binegar :  the  question  was,  whether  it  was  com- 
petent to  the  respondents  to  go  into  that  evidence,  after  proof 
of  the  order  unappealed  against ;  and  the  Court,  held,  that  the 
order  .nnappeal^  against<was  conclusive  as  to  the  fact  of  tlie 
marria^se,  and  that  the  respondents  were  thereby  estopped: 

p2 


316        Appeal  against  an  Order  ofRenurcaL 

from  ^Ting;  evidence  to  impeach  it  R.  ▼.  Binegar,  7  East,  S77. 
So,  where  two  justices,  by  their  order,  removed  Sarah,  **  the 
wife  of  J.  Griffin,''  and  their  five  children,  from  Cheshont  to 
Minksworth,  and  there  was  no  appeal  against  this  order ;  after- 
wards, two  other  justices,  by  their  order,  removed  J.  Griffin, 
Sarah  his  wife,  and  their  five  children,  back  from  Hinksworth 
to  Cheshunt,  and  Cheshunt  appealed ;  the  Sessions  quashed 
the  order  as  to  the  wife  and  children,  and  confirmed  it  as  tcr 
the  man  :  but  the  Court  of  King's  Bench  held,  that  the  first 
order  was  conclusive  as  to  the  then  place  of  settlement,  not 
only  of  the  wife  and  children,  but  of  the  husband  also,  for 
their  settlement  must  be  presumed  to  be  his.  R,  v.  Hinkuwrth, 
Cald,  42.  Doug.  46,  n.  So,  where  the  pauper,  Emanuel  Smith, 
who  resided  in  Acton  Trussell  under  a  certificate  from  Rudgeley, 
married  in  1760,  but  separated  from  his  wife  in  1787  ;  in  1799 
the  wife  was  removed  from  the  parish  of  St.  George,  Hanover 
Square,  to  Acton  Trussell,  by  an  order  describing  her  as 
Elizabeth  Smith,  widow,  and  this  order  was  not  appealed 
against ;  and  in  1800  both  Smith  and  his  wife  were  removed 
by  order  from  Acton  Trussell  to  Kudgeley,  and  Rudgeley 
appealed :  the  Court  of  King's  Bench  held,  that  the  former 
order  for  the  removal  of  the  wife  alone,  being  unappealed 
against,  was  conclusive  as  to  the  settlement  of  both  husband 
and  wife;  by  that  order  she  was  called  "  widow,"  which 
implied  that  her  husband's  last  place  of  settlement  was  Acton 
Trussell,  and  if  that  were  not  the  fact,  that  parish  should  have 
appealed.  R.  v.  Rudgeley,  8  T.  jR,  620.  And  tte  R,  ▼.  Tow^ 
cuter,  f  Bott,  679. 

And  it  is  equally  conclusive  as  to  the  settlement  of  those 
who  have  to  derive  their  settlement  from  the  parties  named  in 
the  order  afterwards,  and  before  such  parties  gain  a  new  set- 
tlement. And  therefore,  when  Thomas  Hankin  and  Hester 
his  wife  were  removed  by  order  in  17S1  from  Nympsfield  to 
Woodchester,  which  was  not  appealed  against;  and  in  1741, 
Hankin,  with  three  children  which  he  had  by  his  wife,  (who 
was  since  dead),  were  removed  from  Nympsfield  to  Wood- 
chester, as  before,  and  Woodchester  appealed ;  upon  the  trial 
of  the  appeal,  the  appellants  offered  evidence  to  prove  that 
Hankin  was  not  lawfully  married  to  his  wife  Hester,  having- 
then  another  wife  living ;  but  the  Sessions  refused  to  receive, 
the  evidence,  and  confirmed  the  order :  and  the  Court  hefit . 
that  they  were  right  in  doing  so,  as  the  first  order  unappealed 
against  was  conclusive  of  the  fact  of  Hankin  and  Hester  being 
husband  and  wife,  and  consequently  of  the  legitimacy  of  their 
children.  R.  v»  Woodcheaer,  JBurr.  6'.  C.  191.  ft  Str.  1172. 
jR.  V.  St,  Mary,  Lambeth,  6  T.  R.  615,  S,  P.  But  an  order  for 
the  removal  of  parents,  unappealed  againsta  has  no  effect  upon 
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the  settlament  of  any  of  their  childreOj  who  were  emancipated 
at  the  time  the  order  was  made,  and  were  not  named  in  it. 
R*  V.  SoutKowramt  1  T.  R,  353.  But  see  R.  v.  Caturall,  6 
M»  Si  S.  S3,  past,  p.  219. 

And  it  is  thus  conclusive,  not  only  as  between  the  two  parishes 
to  the  officers  of  which  it  is  directed,  but  as  against  all  others. 
Upon  an  appeal  against  an  order  for  the  removal  of  a  pauper 
from  East  Moulsey  to  Corsham,  it  was  proved  by  the  appellants 
that  the  pauper's  Jate  husband  had  been  removed  by  order  from 
Charlton  to  Garsdeo,  and  that  order  had  never  been  appealed 
against:  it  was  contended  that  this  was  no  evidence  against 
£ist  Moulsey,  which  had  not  been  a  party  to  the  former  re- 
moval, and  ought  not  therefore  to  be  concluded  by  the  laches  of 
Garsden,  in  respect  of  it;  but  the  Court  of  King  s  Bench  held, 
that  the  order  unappealed  against,  was  conclusive  evidence  of 
a  settlement  in  Garaden,  not  only  as  between  Charlton  and 
Garsden,  but  all  other  parishes.  R,  v.  Corsham,  11  East,  388. 
and  see  Chalbury  v.  Chipping  Farringdon,  2  Salk.  488,  ante,  p. 
314.  So,  where  the  pauper,  whose  husband  had  resided  at 
Barking  under  a  certificate  from  Ealing,  left  Barking  and  resided 
in  the  parish  of  St.  Matthew,  Bethnal  Green ;  from  that  however 
she  was  sent  back  by  an  order  of  removal  to  Bark  ins,  which 
order  was  not  appealed  against ;  but  Barking  having  afterwards 
removed  her  to  Ealing,  Ealing  appealed :  and  the  Court  of 
King's  Bench  held,  that,  as  the  order  of  removal  to  Barking 
was  unappealed  against,  it  was  conclusive.  R,  v.  Ealing, 
2  Bott,  678.  So,  where  the  pauper  was  removed  by  order  from 
Brandsay  to  Alderton,  Alderton  appealed,  and  the  order  was 
quashed ;  he  was  then  removed  by  order  from  Brandsay  to  Fel- 
ingtowe,  and  Felingtowe  did  not  appeal,  but  had  him  removed 
by  order  to  Alderton,  Bud,  Alderton  appealed :  it  was  contended 
that,  in  favour  of  this  third  order,  it  must  be  presumed  that  the 
pauper  gained  a  settlement  in  Alderton  since  the  second  re* 
moval ;  but  the  Court  of  King's  Bench  said  they  could  presume 
no  such  thing  ;  the  second  order  being  unappealed  against,  was 
conclusive  of  a  settlement  at  that  time  at  Felingtowe,  and  if  the 
pauper  gained  a  subsequent  settlement,  it  should  be  shewn. 
Alderton  v.  Felingtowe,  2  Bott,  691. 

If  the  order,  however,  be  so  defective  as  to  be  void,  it  cannot 
he  thus  deemed  conclusive  of  the  settlement.  Where,  upon  an 
appeal  aeainst  an  order  of  removal  from  Sow  to  Chilverscoton, 
the  appellants  proved  a  previous  removal  of  the  pauper  from 
Bedworth  to  Sow,  which  order  was  unappealed  against ;  the  re- 
spondents objected  that  this  order  to  Sow  was  void,  as  it  was 
directed  to  the  churchwardens  and  overseers  of  the  parish  of  B. 
in  the  county  of  Warwick,  and  to  the  churchwardens  and  over- 
seers of  the  county  of  the  city  of  Coventry,  and  the  magistrates 
described  themselves  as  justices  of  the  county  aforesaid ;  and 
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taking  tbem  to  be  jnstices  of  Coventry,  that  being  the  last  ante-  * 
cedent,  tbev  bad  no  juisdictioo,  and  the  order  was  void  :  And 
of  this  opinion  were  the  Court  of  King's  Bench,  who  held  that 
the  order  for  this  defect  was  void,  and  not  merely  voidable,  and 
could  therefore  be  objected  to,  although  not  appealed  against. 
K.  V.  Chilvtncciont  B  T.  R.  178.  So,  where  a  pauper  was  re- 
moved from  SwalclifTe  to  Ascott,  a  large  village,  part  of  the 
parish  of  Whichford,  and  not  maintaining  its  own  poor  separately 
from  the  parish ;  Ascott  did  not  appeal ;  the  pauper  finding  his 
way  back  again  to  Swalclifie,  was  then  removed  to  Stourton, 
«nd  Stourton  appealed :  it  was  objected,  that  as  the  order  of  re- 
moval to  Ascott  was  unappealed  against,  that  was  conclusive  of 
the  pauper  being  settled  there,  instead  of  at  Stourton  ;  and  the 
Court  of  King's  Bench  held  that  it  would  be  so,  if  Ascott  were 
a  vill  supporting  its  own  poor  separately  from  Whichford ;  but 
as  that  was  not  the  case,  a  removal  to  Ascott  was  a  mere  nullity, 
and  it  was  therefore  the  same  as  if  no  such  okler  had  been  made, 
JR.  V.  Swaleliffe,  Cald,  248.  tee  R.  v.  Kirkby  Stephen,  Burr, 
S.  C.  664,  2  Bott,  675.  ante,  p.  300. 

Also,  if  the  order  were  abandoned  or  not  acted  upon,  and  on 
that  account  not  appealed  against,  it  is  not  conclusive  of  the 
settlement.  Thus,  where  a  pauper  was  removed  by  an  order 
from  Uanrhydd  to  Ruthin,  and  the  latter  gave  notice  of  appeal; 
but  upon  the  day  of  the  Sessions,  and  before  the  appeal  was 
entered,  Uanrhydd  agreed  to  abandon  the  order  and  take  back 
the  pauper ;  Llanrhydd  then  removed  the  pauper  to  Denbigh, 
who  appealed,  and  objected  that  as  the  order  of  removal  to 
Ruthin  nad  not  been  appealed  against,  it  was  conclusive  of  the 
settlement  being  there:  the  Court  of  King's  Bench  however 
held,  that  the  parish  which  obtained  the  order  might  abandon 
it ;  in  which  case  it  would  not  conclude  the  other  parish,  which 
probably,  were  it  not  for  the  abandonment,  would  have  appealed 
against  it.     R.  v.  Llanrhydd,  Burr,  S,  C,  658. 

Order  appealed  against  and  conjirmedi'}  If  an  order  of  re- 
thoval  be  appealed  against  and  confirmed,  this  is  conclusive  of 
the  settlement,  not  only  as  against  the  appellant  parish,  but  as 
between  other  parishes.  Where  a  pauper  was  removed  by  order 
from  Harrow  to  Ryslip,  and  Ryslip  appealed,  but  the  order  was 
confirmed ;  Ryslip  had  him  then  removed  to  Hendon  »  but  the 
Court  of  King's  Bench  held,  that  as  the  Sessions,  by  confirming 
the  former  order,  had  decided  that  the  pauper  was  last  legally 
settled  in  Ryslip,  Ryslip  was  thereby  estopped  from  saying  that 
he  was  then  settled  elsewhere.  Harrow  v.  Ryslip,  2  SlaUc,  524. 
So,  where  a  pauper  was  removed  by  order  to  6.,  and  B.  appealed, 
but  the  order  was  confirmed ;  then  B.  had  him  removed  by  order 
to  C. :  but  the  Court  of  King's  Bench  held,  that  this  could  not 
be  done ;  they  said  that,  although  an  order  of  removal  reversed 
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is  fioal  only  as  between  the  parties,  yet  an  order  of  removal 
confinned  in  final  as  to  all  the  world.  LittU  Bitham  v.  Somerhy, 
1  Str,  232.  And  in  Mynton  v.  Stonmf  Stratford,  (2  Salk,  527,) 
it  was  ruled  by  Holt,  C.  J.  and  the  Conrt,  that  if  on  appeal  the 
order  be  discharged,  that  is  binding  only  between  the  parties ; 
but  if  coofirmed,  it  is  conclusive  to  all  persons  as  well  as  the 
parties,  because  it  is  an  adjudication  that  the  appellant  parish  is 
the  place  of  the  pauper's  last  legal  settlement.  Where,  in  1810, 
the  pauper's  father  gained  a  settlement  in  Catterall,  by  renting  a 
tenement,  the  pauper  not  then  being  emaocipated ;  in  1814, 
(after  the  pauper  was  emancipated,  but  before  he  had  acquired 
any  settlement  in  his  own  right)  the  father  was  removed  by  order 
from  Claughton  to  Inskip,  and  Inskip  appealed,  but  failing  in 
proof  of  the  settlement  m  Catterall,  the  order  was  confirmed  ; 
in  1816,  the  pauper  and  his  wife  and  family  were  removed  from 
Preston  to  Catterall,  and  Catterall  appealed :  afterwards  in  the 
Court  of  King's  Bench,  it  was  contended  for  Preston,  that  the 
former  order  for  the  removal  of  the  father,  being  confirmed,  was 
conclusive  as  to  the  father  only,  but  not  as  to  the  son,  who  was 
emancipated  at  the  time ;  but  the  Court  held,  that  as  it  was  not 
pretended  that  the  son  had  any  settlement  in  his  own  right,  and 
as  it  must  now  be  taken  that  Inskip  was  the  settlement  of  the 
father,  the  order  of  removal,  which  was  confinned,  must  be  con- 
sidered as  conclusive  with  respect  to  the  son  also.  R.  v.  Cat- 
i^all,  6  M .  4  5.  83. 

Oriter  appealed  agairut  and  quuuhed.'}  An  order  of  removal, 
if  quashed,  and  the  decision  be  upon  the  point  of  settlement,  is 
conclusive  as  between  the  appellant  and  respondent,  but  does 
not  bind  other  parishes.  See  lAttle  Bitham  v.  Somerby,  and 
Mynt(m  v.  SUmey  Stratford,  svpra.  Where,  upon  an  appeal 
against  an  order  of  removal  from  Bishops  Walton  to  Farham, 
the  order  was  quashed ;  after  which,  two  justices  again  re- 
moved  the  pauper  from  Bishops  Walton  to  Farham :  but  the  Court 
of  King's  Bench  held,  that  the  first  order  being  quashed,  was 
conclusive  as  between  the  parties,  unless  indeed  it  were  quashed 
for  want  of  form  only.  R,  v.  BUhope  Walton,  Foley,  275.  So, 
where  the  pauper  was  removed  by  order  fromFoston  to  Carleton, 
and  Carleton  appealed,  and  the  order  vras  quashed ;  two  jus- 
tices afterwards,  by  order,  had  him  removed  again  from  Foston 
to  Carleton  :  but  the  Court  of  King's  Bench  held  that  this  could 
not  be  without  shewing  some  new  settlement  guned  since  the  last 
order.  Foston  v.  Carleton,  1  Str.  567.  R,  v.  Braddenham, 
Bnrr.  S.  C.  394,  S.  P.    R.  v.  Leigh,  Culd,  59.  Doug,  46,  S.  P. 

On  the  oilier  hand,  where  a  pauper  was  removed  by  order  from 
St.  Michael's  to  Kingston  Bowsey,  and  Kingston  Bowsey  ap- 
pealed, and  the  order  was  quashed;  the  pauper  afterwards 
naving  intruded  into  Bedingham,  was  removed  from  thence  by 
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order  again  toKtngstoti  Bowsey :  it  was  olgected  that  the  former 
order  of  removal  being  quashed,  was  final  as  to  the  pauper's  not 
being  settled  in  Kingston  Bowsey;  but  the  Court  of  King's 
Bench  held,  that  it  was  final  only  between  the  then  contending 
parties,  and  not  as  to  strangers,  as  Bedingham  in  this  case  was. 
St.  Miehael't,  Btdingham,  y.Kingtian  Bowsey,  Carth.  516.  2  Sa!k. 
486.  Cirtncnter  v.  Cp/yi«  St.  Aldwins,  Burr.  S,  C.  17,  S.  P. 
ft.  V.  BenlUy,  Burr,  S,  C,  425. 

And  where  an  order  of  removal  from  St.  Andrew  to  Northaw, 
by  mistake,  stated  the  pauper  to  be  legally  settled  in  St.  Andrew, 
and  on  this  ground  the  order  was  quashed  upon  appeal ;  the 
pauper  being  again  removed  from  St.  Andrew  to  NorUiaw, 
Northaw  appealed,  upon  the  ground  .that  the-  first  order  being 
quashed,  was  conclusive  as  between  the  parties :  the  Court  of 
King's  Bench  held,  that  no  doubt  it  would  be  so,  if  the  first 
order  had  been  quashed  upon  the  merits ;  but  here  it  was  quashed 
for  a  defect  in  form  merely,  and  therefore  it  did  not  conclude  th6 
Mrties.     ft.  V.  St,  Andrew,  Holbom,  6  7.  ft.  613.   ft.  v.  Penge, 
Nolan  Rep,  176,  S,  P.    See  Mungerhunger  v.  Warden,  Set.  ^ 
Rem,  160.    So,  where  the  pauper,  who  was  residing  at  Di^ 
worth  under  a  certificate  from  Osgathorpe,  was  removed  by  order 
from  the  former  to  the  latter  before  he  became  actually  charge- 
able, and  this  order  was  therefore  quashed  upon  appeal ;  he 
afterwards  became  actually  chargeable  to  Disworth,  and  he  was 
then  again  removed  to  Osgathorpe,  and  Osgathorpe  appealed, 
upon  the  ground  that  the  first  order  being  quashed,  was  conclu- 
sive as  between  these  parishes :  but  the  Court  of  King's  Bench 
held  that  it  was  not  conclusive,  because  it  appeared  here  that  the 
right  of  Disworth  to  remove  the  pauper  did  not  actually  accrue 
until  subsequently  to  the  first  order ;  the  one  order  was  there- 
fore consistent  with  the  other,    ft.  v.  Osgathorpe,  Burr,  S,  C, 
261.    Where,  upon  the  trial  of  an  appeal  against  an  order  of 
removal,  the  Sessions  being  of  opinion  that  there  was  not  suffi- 
cient evidence  of  chargeability,  refused  to  enter  into  the  merits^ 
but  quashed  the  order  generally  ;  they  were  then  requested  to 
raake  an  entry  on  their  proceedings  of  the  reason  for  quashing 
the  order,  but  they  refused  to  do  so :  upon  an  application  for  a 
mandamus  directing  them  to  make  such  entiy,  the  Court  refused 
it,  saying,  that  the  respondents  were  not  concluded  by  the  judg- 
ment of  the  Sessions,  out  might  upon  another  appeal  explain  by 
Of  idence  the  particular  ground  on  which  the  former  order  of  re- 
moval was  quashed,    ft.  v.   Wheelock,  5  fi.  ^  C.  511.    But 
where,  upon  the  trial  of  an  appeal  against  an  order  of  removal, 
the  appellants  tendered  in  evidence  an  order  of  Sessions,  in  an 
appeal  between  the  same  parishes,  by  which  an  order  for  the  re- 
moval of  the  pauper's  brotner  was  quashed,  and  they  oflfered  te 
prove  by  parol  evidence  that  the  ground  of  that  decision  was, 
that  the  father  of  the  pauper  was  not  settled  in  the  appellant 
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ptrisfa ;  bat  the  Sessions  refused  to  receive  this  evidence,  and 
confirmed  the  order ;  and  the  Court  of  King's  Bench  afterwards 
held  that  the  evidence  was  not  admissible  -,  it  could  only  have 
shewn  what  the  decision  of  the  Sessions  was,  upon  a  matter 
which  came  collaterally,  and  not  directly,  before  them,  namely, 
the  father's  settlement ;  but  a  former  decision  cannot  be  given 
in  evidence,  unless  it  be  a  decision  directly  upon  the  point  in 
issue.    R.  V.  Knaptrft,  2  B.  ^  C.  883. 

Direct  Evidence  of  the  Settlement.']  It  is  not  intended  here  to 
give  the  law  relating  to  the  Settlement  of  the  Poor.  All  the 
authorities  upon  that  subject  will  be  found  in  a  work  already 
published  by  me  upon  the  Poor  Laws.  I  shall  here  merely  refer 
shortly  to  that  work  for  those  authorities,  and  also  to  my  edition 
of  the  Poor  Law  Amendment  Act,  that  the  reader  may  more 
readily  consult  them. 

1.  Settlement  by  birth. 

of  legitimate  children.  1  Arch.  Poor  Laws,  31,  35.  2  Id, 
pL  362—373,  405, 1404.  Am.  Act,  pi.  1493. 

of  bastaids.  1  Arch.  P.  L.  32,  35.  2  Id.  pi.  374—393, 
76, 77, 78,  158,  271,  273, 276,  405,  416—419,  1414 
—1419.  Am.  Act,  pi.  1492.  4  &  5  W.  4,  c.  76.,  s.  71. 

2.  Settlement  by  parentage.    1  Arch.  P.'L.  35,  36.   2  Id.  pi, 

420—440,  76—80,  158,  222,  375,  392. 
Emancipation.    1  Arch.  P.  L.  37,  38.  2  Id,  pi,  441—470, 
299.  Am.  Act,  pi.  1494,  1495. 

3.  Settlement  by  marriage.     1  Arch.  P.  L.  38—40.  2  Id.  pU 

472—485,  65,  66.  69,  70—73,  333,  336,  362,  421, 
429,  431,  433.  Am.  Act,  pi.  1497, 1498. 
Marriage.    1  Arch.  P,  L.  33—35.    2  Id.  pi.  394—419, 
270,  274,  326,  331,  335,  337.  338,  375,  486,  1420— 
1422.  Am,  Act,  pi.  1488,  1496, 

4.  Settlement  by  hiring  and  service.    4  8^  5  W,4,c.  76,  s.  64, 

65. 
The  hiring.    1  Arch.  P.  L.  40—47.    2  Id.  pi.  486—624, 
82, 128,  431,  444,  457,  465.  473,  476, 1423—1430, 
1434,  1435.    Am.  Act,  pi.  1499,  1501,  1503,  1505, 
1506,1508,1509,  1510. 
The  service.     1  Arch.  P.  L.  47—49.   2  Id.  pi.  625—646, 
103,  519,  532,  533,  534,  537.  541,  546,  550.  552, 
553,  555,  579,  603,  605,  622,  1432,  1433.    Am.  Act, 
pi.  1507. 
Dispensation,  dissolution,  &c.    1  Arch.  P.  L.  49 — 53. 
2  Id,  pi.  647—691 ,  82—84,  224, 228.  552—555, 
573,  597, 597  a,  643,  645, 1 430.  Am.  Act,  pi.  1504. 
Residence  in  the  parish.     1  Arch,  P.  L.  53,  54.    2  Id.  pi, 
692—714. 532,  533,  535,  601,  631,  642, 1431.  Am. 
Act,  pi.  1500,  1502. 
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Fraud,  its  effect  upon  the  settlement.    1  Arch,  P.  L.  S4. 
2  Id.  pi,  224,  553, 556,  659,  665, 680, 689, 690,  715. 

5.  Settlement  by  apprenticeship. 

The  binding.     1  Arch,  P.  L,  56-57.   2  Id.  pi.  716—786. 
230,  609,  511,  512,  802—805,  879.  1423,  1424* 
1436—1439,  1444—1446.   Am.  Act,  pi.  ISU,15\2, 
1515,  1521,  1523—1526, 1529.    Stat.  3  &  4  W.  4, 
c.  63.  4  &  5  W.  4,  c.  76,  s.  61,  67. 
Stamp.     1  Arch.  P.  L,  57—62.    2  Id.  pi.  787—801, 
105,  726.  743,  744.  745.  749,  877.  878, 1440.  Am. 
Aet,pl.  1513,  1514,  1517,  1519, 1528. 
The  inhabiting  and  service  under  it.    1  Arch,  P.  L.  62 — 
66.   2  Id.  806—876,  126. 128,  722,  754,  1437,  1441 
—1443.  Am.  Act,  pi.  1516.  1520,  1522,  1527,  1530. 

6.  Settlement  by  Renting  a  Tenement. 

As  to  the  tenement. 

under  stat  13  &  14  C.2.  c.  12,  s.  1.    1  Arch.  P.  L.  66 

—72.  2  Id.  pi.  880-919, 921, 922, 924—956, 966— 

979.  715.  1447,  1451,  1454.  Am.  Act,  pi   1532, 

1533, 1540. 
under  stat.  59  G.  3,  c.  50.  I'Arch,  P.  L.  66,  68—72. 

2  Id.  pi.  46,  920,  923,  957—961,  980,  981,  1448— 

1452,  1454,  1456.  Am,  Act,  pi.   1534, 1537,  1543, 

1545. 
under  stat.  6  G.  4,  c.  57.  1  Arch.  P.  L.  67—72.  «  Id. 

pi.  958.  962—966, 1453.  Am.  Act,  pi.  1534, 1536— 

1538,  1541. 1543—1545. 
under  stat.  1 W.  4,  c.  18.  Am.  Act,  pi  1535. 1538, 1539, 

1542,  1546.  4  &  5  W.  4,  c.  76,  s.  66, 
As  to  the  party  entitled  to  the  settlement.    1  Arch.  P.  L. 

72—74.  2  Id.  pi.  138.  473.  881.  914,  916,  928,  942, 

945,  946,  949,  971,  972,  978. 982—988. 
As  to  the  residence  required.     1  Arch.  P.  L.  74.  75.  2  Id* 

pi.  989—998,  68,  67,  698,  885,  932, 933,  950,  976, 

1450. 
Fraud,  its  effect  upon  the  settlement.     1  Arch,  P.  L.  75, 

76.   2  Id.  pi  58,  161,  1453,  1455. 

7.  Settlement  by  estate.     1  Arch.  P.  L.  76.    2  Id.  pi  1000 — 

1007.    4  &  5  IT.  4,  c.  76,  «.  68. 

estate  by  descent,  devise,  &c.  1  Arch.  P.  L.  77 — 79. 
2  Id.  pi.  1006, 1008—1056,  66,  299,  301,  304,  434, 
465,  947,  1000—1005.  1457,  1459,  1460.  Am.  Act, 
pM547— 1555,1557. 

estate  bought  by  pauper.  1  Arch.  P.  L.  80 — 82.  2  Id.  pi. 
1057—1076,  135,  281.  295,  297.  422,  428,  1008, 
1012,  1015,  1032,  1043,  1050,  1056.  Am.  Act,  pi. 
1550,  1554, 1556. 

8.  Settlement  by  serving  office.    1  Arch,  P.  L,  83, 84.  2  Id.  pL 
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1077—1100,  127,  299.  303,  304,  471.  1461.  1462. 

Am,  Act,  pi.  1558—1560.  4&c5W.4,e.  76.  s.  64. 
9.  Settlement  by  paying  rates,  &c.    1  Arch.  P.  L,  85 — 87. 

2  Id,  pL  1101—1139. 125,  349,  710,  1047,  1463.   Am. 

Act,  pi.  1561.  and  see  Id.  p.  3,  4. 
It  may  be  necessary  to  add,  that  if  the  Sessions  receive  any 
evidence  which  they  should  not,  or  refuse  evidence  which  they 
ought  to  receive,  and  decide  the  appeal,  the  Court  of  King  s 
Bench  will  not,  nor  can  they,  interfere,  unless  the  Sessions 
grant  a  case  for  their  opinion.  R.  v.  FriesUm,  5  B.  ^  Adolph.  597. 

Judgment, 

The  Sessions,  by  their  judgment,  can  merely  confirm  or  quash 
the  order  of  removal ;  they  cannot,  for  instance,  make  it  a  part 
of  their  judgment  that  the  pauper  shall  be  taken  back  to  the  re- 
moving parish,  R.  v.  MilverUm,  7  Mod.  10.  R.  v.  Oswell  and 
Woking,  2  SaUc,  472,  or  the  like.  Costs,  however,  form  part  of 
their  judgment,  if  they  award  them.  In  determining  the  appeal, 
we  have  seen  (ante,  p.  11,  288.)  that  justices  who  are  rated  to 
the  poor  in  either  parish,  shall  not  vote ;  they  are  not  even  to 
vote  upon  the  question,  whether  a  ease  shall  oe  granted  or  not. 
If  the  justices  be  equally  divided,  they  must  adjourn  the  appeal 
to  the  next  Sessions,  and  let  it  be  then  reheard  and  decided ;  see 
ante,  p.  288.  289;  or  they  may  adjourn  it.  for  the  purpose  of 
more  fully  considering  their  judgment.    R.  v.  Kings  Langley, 

1  Ld.  Raym.  481.  2  Salk.  605.  They  are  not  bound  to  give 
any  reasons  for  their  judgment ;   South  Cadbury  y.  Braddon, 

2  Salk.  607  ',  and  in  Quarter  Sessions  for  counties,  they  seldom 
do.  But  in  boroughs,  the  recorder  frequently  states  the  reasons 
for  bis  judgment,  as  fully  as  the  judges  of  the  Court  of  King's 
Bench,  in  their  judgment  on  settlement  cases.  The  judgment 
may  be  altered  at  any  time  during  the  Sessions.  Battersea  v. 
Westham,  5  Mod.  396.  St.  Andrew,  Holborn,  v.  St.  Clement, 
Danes,  2  Salk.  494,  606. 

As  to  the  effect  of  the  judgment,  we  have  seen  (ante,  p.  318.) 
that  a  judgment  confirming  the  order  of  removal,  is  fioal  and 
conclusive  as  to  the  then  settlement,  not  only  as  between  the 
parties,  but  all  other  pai'ishes,  &c.  And  that  a  judgment  quash- 
ing an  order  of  removal,  is  not  binding  on  any  other  parishes, 
&c.  but  those  which  are  parties  to  the  appeal;  and  as  between 
them,  it  is  conclusive  only  when  the  decision  is  upon  the  point 
of  settlement ;  but  if  the  order  be  quashed  for  any  defect  of  form 
or  the  like,  the  judgment  does  not  conclude  either  party,  but 
they  may  again  litigate  the  point  of  settlement  in  question  be- 
tween them. 

As  to  the  amendment  of  orders  of  removal  by  the  Sessions, 
and  in  what  case  it  may  be  made,  see  ante,  p.  286—288. 
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Cout  ofthM  AppeaL]  By  stat.  8  &  9  W.  3,  c.  30,  t.  3,  "  for 
the  more  efllectual  preventing  of  vexatious  removals  and  frivolous 
appeals,"  it  is  enacted  "  that  the  justices  of  the  peace  of  any 
county  or  riding,  in  their  General  or  Quarter  Sessions  of  the 
Peace,  upon  any  appeal  before  them  there  to  be  had  for  or  con- 
cerning the  settlement  of  any  poor  person,  or  upon  any  proof 
before  them  there  to  be  made  of  notice  of  any  such  appeal  to 
have  been  given  by  the  proper  officer  to  the  churchwardens  or 
overseen  of  the  poor  of  any  parish  or  place,  (though  they  did  not 
afterwards  prosecute  such  appeal,)  shall,  at  the  same  Quarter 
Sessions,  award  and  order  to  the  party,  for  whom  and  in  whose 
behalf  such  appeal  shall  be  determined,  or  to  whom  such  notice 
did  appear  to  have  been  given,  as  aforesaid,  such  costs  and 
charges  in  the  law  as  by  the  said  justices  in  their  discretion 
shall  be  thought  most  reasonable  and  just,  to  be  paid  by  the 
churchwardens,  overseers  of  the  poor  or  any  other  person  against 
whom  such  appeal  shall  be  determined,  or  by  the  person  that  did 
give  such  notice  as  aforesaid." 

And  by  stat.  4  &  5  W.  4,  c.  76,  s.  82,  upon  every  such  appeaU 
"  the' Court  before  whom  the  same  shall  be  brought,  shall  and 
may,  if  they  think  fit,  order  and  direct  the  parish,  against  whom  the 
same  shall  be  decided,  to  pay  to  the  other  such  costs  and  charges 
as  may  to  such  Court  appear  just  and  reasonable,  and  shall 
certify  the  amount  thereof;  and  in  case  the  overseers  of  the  poor 
of  the  parish  liable  to  pay  the  same,  shall,  upon  demand,  and 
upon  the  production  of  such  certificate,  refuse  or  neglect  to  pay 
the  same,  the  amount  thereof  may  be  recovered  from  such  over- 
seer, in  the  same  manner  as  any  penalties  or  forfeitures  are  by 
this  Act  recoverable."  See  Id.  a.  99.  and  tee  the  farm  of  the 
Certificate,  Arch.  P.  L.  Amend.  Act,  p.  10. 

And  by  sect.  83,  "  if  either  of  the  parties  shall  have  included 
in  the  order  or  statement,  sent  as  hereinbefore  {see  ante,  p.  301,) 
directed,  any  grounds  of  removal  or  of  appeal,  which  shall,  in  the 
opinion  of  the  justices  determining  the  appeal,  be  frivolous  or 
vexatious,  such  party  shall  be  liable,  at  the  discretion  of  the  said 
justices,  to  pay  the  whole  or  any  part  of  the  costs  incurred  by 
the  other  party  in  disputing  anv  such  grounds,  such  costs  to  be 
recovered  in  the  manner  herembefore  directed  as  to  the  other 
costs  incurred  by  reason  of  such  appeal."  See  Arch,  P,  L* 
Amend,  Act,  p.  124,  n. 

Upon  a  mandamus  being  awarded,  requiring  justices  to  grant 
costs,  in  an  appeal,  to  the  party  in  whose  favour  it  had  been 
determined,  the  Court,  after  reamng  the  return,  held  that  it  was 
reasonable  the  justices  should  have  the  power  of  judging  whether 
costs  should  be  allowed  or  not ;  and  they  therefore  quashed  the 
writ.    R,  V.  J  J,  tf  the  County  of  Nottingham,  1  Sen.  Co.  422. 
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Cats  rf  Maintenmee,'}  By  stat.  9  G.  1,  c.  7,  s.  9,  *'  for  the 
preventing  yexatious  removals,"  it  is  enacted,  that, "  if  the  jus- 
tices of  the  peace  shall,  at  their  Quarter  Sessions,  upon  an  appeal 
before  them  there  had  concerning  the  Mttlement  of  any  poor 
persons,  determine  in  favour  of  the  appellant  that  such  poor 
persons  was  or  were  unduly  removed,  that  then  the  said  justices 
shall,  at  the  same  Quarter  Sessions,  order  and  award  to  such 
appellant  so  much  money  as  shall  appear  to  the  said  justices  to 
have  been  reasonably  paid  by  the  pansh  or  other  place*  on  whose 
behalf  such  appeal  was  made,  for  or  towards  the  relief  of  such 
poor  person  or  persons,  between  the  time  of  such  undue  removal, 
and  the  determination  of  such  appeal."  Upon  an  application 
for  a  mandamus,  requiring  the  justices  at  Sessions  to  order  the 
respondents  to  pay  to  the  appellants  the  costs  of  maintenance 
of  the  pauper,  the  order  of  removal  having  been  quashed  upon 
appeal :  the  Court  held  that  the  Sessions  were  bound  by  this 
statute  to  do  so,  and  granted  the  writ.  St.  Mary's,  Nottingham, 
y.  Kirklington,  2  Seu.  Ca.  67.  See  R.  v.  Great  Chart,  Burr, 
S.  C.  194.   fi.  V.  JJ.  of  Norfolk,  5B.^  Aid.  484. 

As  the  pauper  is  not  now  actually  removed,  until  after  the  ex- 
piration ot  twenty-one  days  from  the  making  of  the  order,  and  as 
the  respondent  parish  incurs  the  expense  of  relieving  him  during 
that  time, it  was  thought  right,  by  stat.  4  &5  W.  4,  c.  76,  s.  84, 
to  enact,  "  that  the  parish  to  which  any  poor  person,  whose 
settlement  shall  be  in  question  at  the  time  of  granting  relief, 
shall  be  admitted  or  finally  adjudged  to  belong,  shall  be  charge- 
able with  and  liable  to  pay  the  cost  and  expense  of  the  relief  and 
maintenance  of  such  poor  person,  and  such  cost  and  expense 
may  be  recovered  against  such  parish,  in  the  same  maimer  as 
any  penalties  or  forfeitures  are  by  this  Act  recoverable  :  Pro- 
videa  always,  that  such  parish,  if  not  the  parish  granting  such 
relief,  shall  pay  to  the  parish  by  which  such  relief  shall  be 
granted,  the  cost  and  expense  of  such  relief  and  maintenance, 
from  such  time  only  as  notice  of  such  poor  person  having  become 
chareeable  shall  have  been  sent  by  such  relieving  parish,  to  the 
parish  to  which  such  poor  person  shall  be  so  admitted  or  finally 
adjudged  to  belong :  Provided  always,  that  no  charges  or  expenses 
of  relief  or  maintenance  shall  be  recoverable  under  a  suspended 
order  of  removal,  unless  notice  of  such  order  of  removal,  with  a 
copy  of  the  same,  and  of  the  examination  on  which  such  order 
was  made,  shall  have  been  given  within  ten  days  of  such  order 
being  made,  to  the  overseers  of  the  poor  of  the  parish  to  whom 
such  order  is  directed.'' 
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Section  Bm^-Appeal  againtt  a  Poor^Rate, 

In  what  eaaa.] — By  stat  43  Eliz.  c.  f,  wbich  authorized  the 
making  and  levying  a  poor-rate  by  the  churchwardens  and 
overseers  of  the  poor  of  every  parish,  with  the  consent  of  two 
justices  of  the  peace,  it  is  provided  by  sect.  6,  that  if  any  per- 
son or  persons  shall  find  themselves  grieved  with  any  cess  or 
tax,  or  other  act  done  by  the  said  churchwardens  and  other 
persons,  or  by  the  said  justices  of  the  peace ;  that  then  it  shall 
be  lawful  for  the  justices  of  the  peace,  at  their  General  Quarter 
Sessions,  or  the  greater  number  of  them,  to  make  such  order 
therein  as  to  them  shall  be  thought  convenient;  and  the  same 
to  conclude  and  bind  all  parties." 

And  by  stat.  17  G.  3,  c.  38,  s.  4,  it  is  enacted,  that  "  in  case 
any  person  or  persons  shall  find  him,  her,  or  themselves  ag- 
grieved, by  any  rate  or  assessment  made  for  the  relief  of  the 
poor,  or  shall  have  any  material  objections  to  sny  person  or 
persons  being  put  on  or  left  out  of  such  rate  or  assessment,  or 
to  the  sum  charged  on  any  persons  therein,"  it  shall  be  lawful 
for  such  person  or  persons,  "  giving  reasonable  notice  to  the 
churchwardens  or  overseers  of  the  poor  of  the  parish ,  township, 
or  place,  to  appeal  to  the  next  General  or  Quarter  Sessions  of 
the  Peace  for  the  county,  riding,  division,  corporation,  or  fran- 
chise, where  such  parish,  township,  or  place  lies ;  and  the  jus- 
tices of  the  peace  there  assembled  are  hereby  authorized  and 
required  to  receive  such  appeal,  and  to  hear  and  finally  deter- 
mine the  same ;  but  if  it  shall  appear  to  the  said  justices  that 
reasonable  notice  was  not  given,  then  they  shall  adjourn  the 
said  appeal  to  the  next  Quarter  Sessions,  and  then  and  there 
finally  hear  and  determine  the  same/' 

As  to  an  appeal  against  a  distress  for  a  poor-rate,  see  stat.  17 
G*  3,  c.  38,  8,  7, 

To  what  Seswms.l — In  counties,  ridings,  &c.,  the  appeal  must 
be  to  the  Quarter  Sessions  of  the  county  or  ridUig,  &c.,  in  which 
the  parish  is  situate.    Supra. 

In  boroughs  within  the  late  Municipal  Corporation  Act,  to 
which  a  separate  Court  of  Quarter  Sessions  is  granted,  the 
appeal  is  to  the  Quarter  Sessions  of  the  borough ;  setf  5  &  6  W. 
4,  c.  76,  i,  105.  and  see  43  Eliz,  c.  2,  <.  8  ;  in  ti^ose  to  which  no 
such  separate  Court  is  granted,  the  appeal  is  to  the  Sessions  of 
the  county  in  which  the  borough  is  situate.  Id.  s.  111.  For- 
merly, by  Stat.  17  G.  2,  c.  38,  s.  5,  if  there  were  not  four 
justices  in  any  borough  or  franchise,  or  by  stat.  1  Geo.  4,  c.  36, 
in  corporations  and  franchises  not  having  more  than  six  justices 
of  the  peace,  nor  having  jurisdiction  or  authority  over  two  or 
more  whole  parishes  or  wards  contained  within  them  tespec- 
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tivelj,tiie  partj  might,  if  he  thought  fit,  appeal  to  the  Setuons 
of  the  county,  or  riding,  or  division,  in  which  sach  corporation 
or  {ranchise  was  situate ;  see  R.  ▼.  JJ,  of  Esiex,  5M.8^S.  513, 
R.  ▼•  TauntoHy  1  Bott,  265 ;  and  this  is  still  the  law  as  to  any 
corporations  or  franchises  not  within  the  late  Municipal  Cor* 
poration  Act. 

It  must  be  to  the  next  General  Quarter  Sessions,  that  is  to 
say,  the  next  practicable  Sessions,  after  the  allowance  and 
publication  of  the  rate.    In  London  there  are  four  General 
Quarter  Sessions,  and  a  General  Sessions  intervening   be- 
tween each ;  a  rate  was  published  on  the  28th  October,  the 
Quarter  Sessions  were  holden  on  the  next  day,  the  next  Quarter 
Sessions  were  in  January,  and  to  the  latter  Sessions  one  of  the 
parties  rated  appealed ;  the  Sessions,  after  adjourning  the  ap- 
peal from  droe  to  time,  at  last  decided  that  the  appeal  should 
have  been  entered  at  the  General  Sessions  which  intervened 
hetween  the  October  Sessions  and  the  Sessions  in  January,  and 
therefore  dismissed  it :  but  upon  an  application  for  a  mandamus, 
the  Court  of  King's  Bench  held  that  the  appeal  was  lodged  in 
time  ;  they  said  that  the  stat.  17  G.  2.  r.  38,  s.  4,  which  gives 
the  appeal  to  '*  the  next  General  or  Quarter  Sessions,"  does 
not  mean  by  the  term  *'  General  Sessions"  such  General  Ses- 
sions as  are  holden  in  London,  in  contradistinction  to  the 
Quarter  Sessions,  for  the  Quarter  Sewions  are  General  Sessions ; 
but  it  is  there  used  as  another  word  for  Quarter  Sessions,  in 
contradistinction  to  a  Special  Sessions ;  the  Court,  therefore, 
held  that  the  appellant  was  not  bound  to  enter  his  appeal  at 
the  intervening  General  Sessions,  and  made  the  rule  for  the 
mandamus  absolute.  R»y.JJ,  of  Lomlont  15  Eattj  632.   Where 
a  poor-rate  was  made  in  October,  allowed  in  November,  and  a 
party  rated  appealed  against  it  at  the  following  Easter  Sessions, 
when  the  appeal  was  dismissed  with  costs,  on  the  ground  of 
its  not  having  been  made  to  the  next  Sessions  after  the  rate  was 
allowed :  the  Court  held  that  the  Sessions  were  right  in  doing 
so.  P.  V.  Atkins,  4  T,  R,  12.     In  this  last  case,  not  only  the 
order  of  Sessions,  but  the  rate  also,  had  been  removed  by  cer-^ 
tiorari  ;  and  the  counsel  for  the  appellant  wished  to  take  an 
objection  to  the  rate,  which  he  said  appeared  bad  on  the  face 
of  it :  but  the  Court  held  that  the  party  objecting  to  the  rate 
had  no  right  to  remove  it,  and  they  therefore  refused  to  enter- 
tain the  objection.  H.  v.  Aik%%is,  4  T.  R,  12.    Where  a  rate  was 
made  on  the  10th  December,  and  another  on  the  5th  January  ; 
on  the  13th  January  a  notice  of  appeal  against  these  rates  was 
given  for  the  Sessions  to  be  holden  on  the  15th  :  and  that  ap- 
peal was  dismissed,  on  the  ground  of  the  insufficiency  of  the 
notice,  in  not  setting  out  the  names  of  the  persons  said  to  have 
been  improperly  inserted  or  omitted  in  the  rate  ;  on  the  12th 
April,  a  notice,  stating  the  names  particularly,  was  given  for 
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tho  then  next  SeMioui,  in  which  it  was  stated  that  the  appel- 
lants would  then  apply  to  have  the  appeal  reheard  ;  and  on  the 
day  after  new  notices  were  given  of  three  appeals  against  the 
same  rates ;  on  the  25d  April  these  four  appeals  came  on  to  be 
heard,  and  the  Sessions  dismissed  the  first  appeal,  on  the 
ground  that  they  had  no  authority  to  rehear  an  appeal  dismissed 
at  a  former  Sessions ;  but  they  tried  the  three  other  appeals 
and  quashed  the  rates :  the  order  of  Sessions  in  the  last  three 
cases  being  removed,  a  motion  was  made  to  quash  them»  on 
the  ground  that  the  appeals  had  not  been  to  the  next  Sessions 
after  the  publication  of  the  rate;  and  the  Court  held,  that 
although  the  stat.  43  Elis.  c.  2,  s,  6,  did  not  confine  the  appeal 
to  the  next  Quarter  Sessions  after  the  publication  of  the  rate, 
but  allowed  it  to  be  made  at  any  Quarter  Sessions,  that  clause 
was  virtually  repealed  by  stat.  17  G.  2,  c.  38,  s.  4,  which  re- 
quired the  appeal  to  be  to  the  next  General  or  Quarter  Sessions ; 
they  accordingly  quashed  the  orders  of  Sessions.  R.  v.  Coode,  1 
Bolt,  976.  So,  where  a  rate  was  made  on  the  14th  June,  allowed 
on  the  28th,  and  published  \  the  next  Sessions  were  holden  in 
the  beginning  of  July,  and  the  appeal  was  to  the  Michaelmas 
Sessions ;  it  was  argued,  that  a  party  is  not  aggrieved  by  a  rate 
until  he  is  called  upon  to  pay  it,  and  the  appeal  in  this  case 
was  to  the  next  Sessions  after  die  appellant  was  so  aggrieved  : 
but  the  Court  held,  that  the  time  for  appealing  most  be  calcu- 
lated from  the  publication,  and  not  merely  from  the  time  the 
rate  is  demanded,  for  it  is  by  the  assessment  the  party  is  ag- 
grieved, and  it  is  against  that  he  appeals ;  if  by  being  refused 
a  copy  of  the  rate,  or  by  the  late  publication  of  the  rate,  or  the 
like,  ne  cannot  appeal  to  those  Sessions,  then  the  appeal  may 
be  to  the  following,  as  being  the  next  practicable.  Sessions.  K, 
V.  Micklefield,  1  Dottt  979.  Where  a  rate  was  made  on  the 
9th  April,  allowed  on  the  11th,  and  published  on  the  14th ;  as 
the  Sessions  commenced  on  the  15th,  no  appeal  against  the 
rate  was  then  lodged,  but  at  the  Midsummer  Sessions  an  at- 
tempt was  made  to  enter  the  appeal,  and  the  justices  refused  to 
receive  it,  on  the  ground  that  it  ought  to  have  been  entered  at 
the  Sessions  next  immediately  after  the  making  of  the  rate : 
the  Court  of  King's  Bench,  however,  upon  application,  granted 
a  mandamus  to  the  justices  to  enter  continuances  and  hear  the 
appeal ;  they  said  that  the  '*  next  Sessions  "  meant  the  next 
practicable  Sessions  after  the  making  and  publishing  of  the 
rate ;  and  as  in  this  case  it  was  published  only  on  the  14th,  it 
was  not  practicable  to  appeal  on  the  15th.  A.  v.  Hmdon,  9  1>. 
jf  K.  949.  and  lee  R.  v.  J  J,  of  Susux,  15  Emit,  906,  5.  P. 

It  may  be  necessary  to  observe,  that  there  is  no  objection  to 
entering  the  appeal  at  an  adjourned  Sessions,  if  the  practice  of 
the  Court  of  Quarter  Sessions  will  warrant  it,  tee  R.  v.  JJ,  rf 
iSuMfx,  7  T.  R.  107,  although  the  appellant  is  pot  bound  to  do 
so.  R.  V.  JJ.  of  Surrey,  \  m,  8f  S,  479. 
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NtHiee  of  Appeal,^  The  statute  (17  G.  9,  c.  58,  s.  4,  ante,p, 
326,)  requires  that  "  reasonable  notice  "  shall  be  given  ;  and 
we  have  seen  (ante,  p,  274,)  that,  in  such  a  case,  it  is  for  the 
justices  at  Sessions  to  judge  whether  the  notice  given  was  a 
reasonable  notice  or  not.    For  this  purpose,  the  justices  at  the 
different  Courts  of  Quarter  Sessions  usually  lay  down  a  rule  or 
rules,  either  as  to  the  notice  tliey  will  require  in  each  kind  of 
appeal,  or  generally  as  to  the  notice  in  all  appeals,  where  th« 
iength  of  notice  is  not  specified  in  the  statute  by  which  the  ap- 
peal is  given.    Care  should  be  taken,  therefore,  to  give  the 
notice  in  strict  conformity  with  the  rule  of  the  Sessions  upon 
the  subject,  as  the  justices  at  Sessions  usually  exact  a  strict 
compliance  with  it.    The  statute  adds,  "  but  if  it  shall  appear 
to  the  said  justices  that  reasonable  notice  was  not  given,  then 
they  shall  adjourn  the  said  appeal  to  the  next  Quarter  Sessions, 
and  then  and  there  finally  hear  and  determine  the  same." 
Upon  this  clause  a  practice  has  crept  in  of  entering  appeals 
against  rates  at  the  next  Sessions,  and  then  respiting  them  as 
a  matter  of  course  until  the  second  Sessions,  although  there  may 
have  been  time  sufficient  to  give  notice  of  appeal  and  to  prepare 
for  trial  previously  to  the  first  Sessions  ;  it  has  arisen  seemingly 
from  a  similar  practice,  on  a  similar  clause  in  another  statute, 
as  to  appeals  against  orders  of  removal.  See  ante,  p,  292«  Thia 
practice  however,  in  the  case  of  appeals  against  rates,  does  not 
seem  to  meet  with  the  approbation  of  the  Court  of  King's 
Bench.     Where  a  poor-rate  was  published  on  the  16th  Sep- 
tember, and  at  the  Sessions  holden  on  the  16th  October,  an 
appeal  against  the  rate  was  entered  and  respited  as  a  matter 
of  course,  according  to  the  practice  of  the  Sessions ;  and  in  due 
time  before  the  Epiphany  Sessions  notice  of  appeal  was  given, 
but  the  justices  at  these  Sessions  refused  to  hear  the  appeal : 
upon  an  application  for  a  mandamus,  the  Court  held  that  as 
the  Sessions  in  this  case  had  allowed  tiie  appeal  to  be  entered 
and  respited,  they  were  bound  to  hear  it  at  the  time  to  which 
it  was  so  adjourned;  but  Lord  Tenterden,  C.  J.  added,  '*  at 
the  same  time  I  think  it  would  be  more  beneficial  to  the  public, 
and  more  consistent  with  the  intention  of  the  legislature,  if  the 
justices  did  not  adjourn  appeals  against  rates  as  a  matter  of 
course ;  1  think  they  should  endeavour  to  induce  parties  to  try 
their  appeal  at  the  next  practicable  Sessions  after  the  publish- 
ing of  the  rate."  R,  v.  J  J.  of  Wilts,  8  B.  ^  C.  380. 

The  notice  of  appeal  must  be  given  by  the  party  "  aggrieved 
by  the  rate  or  assessment,"  or  having  '*  any  material  objection 
to  any  person  or  persons  being  put  on  or  left  out  of  such  rate 
or  assessment,  or  to  the  sum  charged  on  any  persons  therein." 
17  G.  tf,  c.  58,  f.  4.  ante,  p.  326.  And  if  two  or  more  persons 
have  a  joint  grievance,  they  may  join  in  one  appeal.  Where 
an  appeal  was  dismissed,  because  it  was  a  joint  appeal  by  six 
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appellants,  the  Sessions  bein|^  of  opinion  that  each  should 
hare  appealed  separately :  the  Coart  of  King's  Bench,  on  the 
authority  of  R.  v.  White  (4  T.  R,  771),  held  the  appeaJ  not  to 
be  objectionable  on  that  account  R.  v.  J  J,  rfSuuex,  15  East, 
S06.  And  in  the  case  referred  to,  the  only  joint  grievance  was, 
that  the  appellants  were  all  rated  in  respect  of  personal  pro« 
perty ;  bat  each  was  rated  separately,  in  respect  of  his  own 
proper^,  one  for  his  ships,  another  for  his  stock  in  trade,  ano*- 
ther  for  his  furniture,  another  for  money  he  had  by  him,  another 
in  respect  of  his  salary,  and  the  like.  See  R.  v.  White,  4  T, 
R.771. 

By  Stat.  41  G.  5,  c.  f S,  s.  4,  the  notice  of  appeal  '*  shall  be  in 
writing,  and  shall  be  signed  by  the  person  or  persons  giving  the 
tame,  or  his,  her,  or  their  attorney,  on  his/her,  or  their  behalf ; 
and  such  notices  of  appeal  shall  be  delivered  to,  or  left  at  the 
places  of  abode  of,  the  churchwardens  and  overseers  of  the  poor 
of  the  parish,  township,  vill  or  place,  or  any  two  of  them ;  and 
the  particular  causes  or  grounds  of  appeal  shall  be  stated  and 
specified  in  such  notice." 

And  by  sect  6,  "  if  any  person  or  persons  shall  appeal 
against  any  rate  or  assessment  made  for  the  relief  of  the  poor, 
because  any  other  person  or  persons  is  or  are  rated  or  assessed 
in  such  rate  or  assessment,  or  is  or  are  omitted  to  be  rated  or 
assessed  therein,  or  because  any  other  person  or  persons  is  or 
are  rated  or  assessed  in  any  such  rate  or  assessment  at  any 
greater  or  less  sum  or  sums  of  money  than  the  sum  or  sums  at 
which  he,  she,  or  they  ought  to  be  rated  or  assessed  therein* 
or  for  any  other  cause  that  may  require  any  alteration  to  be 
made  in  such  rate  or  assessment  with  respect  to  any  other  per- 
son or  persons,  then  and  in  every  such  case  the  person  or  per- 
sons so  appealing  for  the  causes  aforesaid,  or  any  of  them,  ^all 
give  such  notice  of  appeal  in  writing  as  hereinbefore  mentioned, 
not  only  to  the  churchwarden  or  overseers  of  the  poor,  or  any 
two  or  more  of  them,  but  also  to  the  other  person  or  persona 
so  interested  or  concerned  in  the  event  of  such  appeal  as  afore- 
said.*' Where  upon  an  appeal  against  a  rate,  the  appellant 
attempted  to  give  in  evidence  that  one  Peach,  as  tenant  to 
Lord  Sondes,  was  possessed  of  140  acres  of  land  in  the  parish, 
for  which  no  person  was  rated ;  but  this  was  objected  to,  as 
there  was  no  evidence  of  service  of  notice  of  the  appeal  upon 
Peach;  and  the  Sessions,  holding  this  to  be  a  valid  objection, 
confirmed  the  rate  :  the  Court  of  King's  Bench  held  that  the. 
Sessions  were  right,  and  confirmed  their  order.  R.  y.  Sir  Richard 
Brooke  de  Capel  Brooke,  Bart.,  9  B.  ^  C.  915. 

It  is  provided,  however,  by  sect.  5,  "  that  with  the  consent 
of  the  overseers,  signified  by  them  or  their  attorney,  in  open 
Court,  and  with  the  consent  of  any  other  person  interested 
therein,  the  said  Court  of  Sessions  may  proceed  to  hear  and 
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decide  upon  such  appeal,  althoagh  no  notice  thereof  shall  have 
been  given  in  writing ;  and  also  that,  with  the  like  conaent, 
such  Court  may  hear  and  decide  upon  grounds  of  appeal,  not 
stated,  or  misstated,  in  such  written  notice,  where  any  notice 
shall  have  been  given  in  writing." 

The  following  may  be  the  form  of  the  notice  of  appeal. 

County  of  A.  to  wk :  To  the  Churchwardens  and  Overteert  of  the 

Poor  vf  the  parish  of  B,  in  the  said  county 
of  A,,  and  to  [here  name  the  persons  to 
whom  it  may  be  necessary  to  give  notice, 
under  stat.  41  G.  3,  c.  23,  s.  6,  supra.] 
Take  notice,  that  /,  CD,  being  rated  as  an  inhabitant  and  occu* 
pier  of  certain  lands  and  tenements  in  the  said  parish  of  B„  in  a 
certain  rate  and  assessment  intituled,  "  An  assessment  for  the  ««- 
eessary  reUef,*'  [&c.  setting  out  the  title  of  the  rate,]  "  do  intend 
at  the  next  General  Quarter  Sessions  of  the  Peace,  to  be  holden  in 
and  for  the  said  county  of  A,,  at  £.  in  the  said  county,  to  appeal** 
[or  if  the  appeal  have  been  already  entered  and  respited,  "  to 
try  a  certain  appeal  by  ms  the  said  C.  D.  as  appeUant,  lodged  and 
entered  at  the  last  Getieral  Quarter  Sessions  of  the  Peace,  holden  at 
E,  eforesaid,  in  and  for  the  county  aforesaid]  against  the  said  rate 
or  assessment;  and  that  the  particular  causes  and  grounds  of  such 
appeal  are  [that  I  am  not  an  occupier  of  any  land,  house,  tithes 
impropriate,  propriation  of  tithes,  eoal  mine,  or  saleable  underwood 
in  the  said  parish ;  also  that  F.  G,  and  H.  /.  are  in  the  said  rate  or 
atsessment  respectively  underrated  in  respect  if  the  yearly  value  of 
their  respective  messuages,  lands,  tenements,  and  premises  by  then 
occupied  in  the  said  parish  of  B,;  and  also  that  I  the  said  C.  D.  am 
in  the  said  rate  or  assessment,  overrated  in  respect  of  the  yearly 
value  of  the  lands,  tenements,  and  premises  by  me  occupied  in  tke 
jHvrish  aforesaid  ;  and  also  that  it  doth  not  appear,  in  and  by  the 
auid  rate  or  assessment,  in  respect  of  what  property  the  said  rate  is 
made  and  assessed  upon  me  the  said  C.  D,,"  [so  stating  all  the 
causes  of  appeal  you  intend  to  insist  upon  at  the  hearing]  :**And 
take  notice,  that  at  the  trial  of  the  said  appeal,  I  mean  to  avail  my- 
self  of  all  or  some  one  or  more  of  the  stud  causes  and  grounds,  in 
support  of  the  said  appeal.     Witness  my  hand,  this        day  of 
1836.  C.  D. 

Proceedings  at  the  Hearing.^  As  soon  as  the  appeal  is  called 
on,  and  before  it  is  entered  upon,  the  respondents  may  call 
upon  the  appellant  to  prove  service  of  his  notice  of  appeal. 
If  he  fall  in  doing  so,  the  Court  in  strictness  have  no  authority 
to  proceed  in  the  appeal,  as  it  is  made  by  the  statute  seem- 
ingly a  condition  precedent  to  the  appellant's  appealing.  See  17 
G.  t,  e.  S8,  s,  4y  ante,  p.  326.  Or  if  he  fail  in  proving  service 
of  it  upon  any  of  the  individuals,  whom  in  his  notice  he  states 
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to  be  under-nted,  &c.,  he  will  not  be  allowed  to  go  into  tbat 
part  of  his  case.  JR.  t.  5lr  R.  Brookt  de  Capel  BroSct,  Bart,,  9 
B.  4  C.  915,  ante,  p.  330.  Bat  where,  upon  an  appeal  against 
a  xate  being  called  on  at  SessionSt  and  the  appellant  being  then 
ready  to  prove  his  notice  and  proceed  with  the  case,  the  re- 
spoodents  applied  to  pat  off  the  trial  antil  the  next  Sessions, 
which  application  was  granted  on  payment  of  costs,  and  the 
respondent's  counsel  handed  a  copy  of  the  notice  of  appeal  to 
'  the  clerk  of  the  peace,  to  enable  him  to  draw  ap  the  order ;  at 
the  next  Sessions  both  parties  appeared,  bat  the  respondents 
'  objected  to  the  appeal  being  heard,  until  the  appellant  first 
'proved  service  of  the  original  notice  of  appeal,  and  he  not 
being  prepared  to  do  so,  the  Sessions  confirmed  the  rate.  But 
upon  an  application  for  a  mandamus  to  enter  continuances  and 
try  the  appeal,  the  Court  of  King's  Bench  held,  that  the  re- 
spondents had  acted  upon  the  notice  so  as  to  render  any  fur- 
ther proof  of  it  unnecessary,  and  therefore  the  justices  ought  to 
have  heard  the  appeal.  A.  ▼.  J  J.  of  Hertferdthint  4  B,  if 
Adolph.  661. 

It  is  now  a  generally  received  practice  at  most  Courts  of 
Quarter  Sessions,  that  if  the  appeal  be  upon  the  ground  that 
the  appellant  has  no  rateable  property  at  all  in  the  parish,  the 
respondents  begin ;  if  upon  the  ground  that  he  is  overrated,  or 

Srhich  amounts  to  the  same  thing)  that  another  is  underrated, 
e  appellant  begins ;  if  on  both  grrounds,  the  respondents  begin. 
Where  in  an  appeal  against  a  rate,  Uie  grounds  of  appeal 
stated  in  the  notice  were,  that  the  appellant  was  not  an  inha- 
bitant of  the  parish  or  the  occupier  of  property  there,  and  as 
to  certain  tolls  (mentioned  in  the  notice),  if  he  were  rateable 
for  them  at  all,  he  was  not  rateable  for  them  to  the  amount  at 
which  he  had  been  rated ;  at  the  trial  the  respondents  merely 
put  in  and  proved  the  rate,  and  there  rested  their  case,  and 
refused  to  give  evidence  in  support  of  their  assessment ;  and 
the  justices  thereupon  quashed  the  rate :  the  Court  held  that 
the  respondents  should  have  gone  into  their  case,  and  proved 
that  the  appellant  had  rateable  property  in  the  parish ;  for  the 
appellant  should  not  be  called  upon  in  the  first  instance  to 
prove  a  negative :  and  Heywood  as  amicut  curie  informed  the 
Court,  that  at  the  Yorkshire  Sessions,  where  more  appeals  of 
thiskii^d  were  lodged  than  in  any  other  county,  if  the  appellant 
objected  to  be  rated  at  all,  it  was  the  practice  for  the  respond- 
ents to  begin ;  bot  if  he  objected  to  the  quantum  only,  then  the 
onus  lay  upon  him.  R.  v.  Newlmry,  AT,  R.  475.  And  where 
upon  an  appeal  against  a  rate,  on  Uie  ground  that  the  party  was 
overrated,  tlie  appellants  being  called  upon  to  begin,  refused 
to  do  so.  although  such  was  the  practice  of  the  Sessions,  and 
the  Sessions  therefore  dismissed  the  appeal :  upon  an  applica- 
tion for  a  mandamus  to  the  justices  to  hear  the  appeal,  the 
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Court  lefused  it,  saying  that  they  would  not  qaestion  the  pro* 
priety  of  the  practice  of  the  Sessions,  upon  such  a  point  of  form 
as  this.  R.  v.  J  J,  0/  Sujfolk,  6  M.^  S,  67.  But  where,  in  an 
appeal  against  a  rate,  it  appeared  that  the  appellant  was  rated 
as  the  occupier  of  property  of  the  annual  value  of  2501.,  and  he 
had  stated  in  his  notice,  as  the  nounds  of  his  appeal,  first,  that 
he  had  no  rateable  property  in  the  parish ;  and  secondly,  that  he 
had  not  rateable  property  to  the  amount  at  which  he  was  rated ; 
at  the  trial  of  the  appeal,  the  res^ndents  proved  that  the  appel- 
lant was  possessed  of  property  m  the  parish  to  the  amount  of 
61.  8<i.  ana  more,  and  there  they  rested  tneir  case,  alleging  that 
as  they  had  proved  the  appellant  to  have  some  rateable  property 
in  .the  parish,  it  was  for  him  to  piove  that  he  was  overrated ; 
and  the  Sessions  being  of  that  opinion,  and  the  appellant  not 
goine  into  evidence,  they  confirmed  the  appeal :  but  the  Court 
of  King's  Bench  held,  that  where  the  question  is  upon  the  quan* 
turn  of  the  rate,  the  officers  making  it  must  show  some  probable 
ground  for  the  amount  at  which  they  have  charged  the  party ; 
It  would  be  a  monstrous  thing  to  rate  a  man  at  250/.  prove 
something  beyond  6s.  8</.,  and  then  leave  him  to  pare  down  the 
assessment  to  the  amount  it  oueht  to  be ;  the  miscnief  would  be  ■ 
enormous ;  a  small  occupier  might  be  rated  at  once  in  the  round 
sum  of  1000/.,  and  left  to  struggle  his  way  out  of  that  charge  as 
he  could.  R,  v.  Topham,  12  East,  546.  Where  in  an  appeal 
against  a  poor-rate  at  Hull,  one  of  the  grounds  of  appeal  was, 
that  the  owners  of  ships  registered  at  Hull,  and  trading  to  and 
from  that  port,  and  within  the  port  at  the  time  the  rate  was 
made,  were  omitted  to  be  rated ;  and  at  the  trial  of  the  appeal 
the  appellants  proved  the  fact,  and  proved  that  profit  had  been 
derived  from  them  in  the  preceding  year,  but  they  could  not  show 
the  amount :  the  Court  of  King's  Bench  held  it  to  be  sufficient, 
as  the  onus  did  not  lie  upon  the  appellants  to  give  the  Sessions 
the  means  of  amending  the  rate ;  it  was  the  duty  of  the  parish 
officers  to  include  all  rateable  property  in  the  rate,  and  thev 
should  have  taken  the  means  to  ascertain  its  value.  R»  v.  Hull 
Dock  Company,  3  £.  ^f  C.  515,  5  D.  ^  H.  395. 

Supposing  the  respondents  to  have  the  right  to  begin,  their 
counsel  opens  their  case,  remarks  upon  the  case  of  the  appellant, 
as  far  as  it  appears  from  the  notice  of  appeal,  and  calls  his  wit- 
nesses. 

As  to  the  law  upon  the  subject  of  poor-rates,  Ht  1  Arch,  P. 
L.88-97  /c.  2  IdL  pp.  1140—1337.  Arch,  P,  L.  Am$nd.  AcU, 
«50— 256. 

The  appellant's  counsel  then  addresses  the  Court,  and  states 
and  proves  the  case  mentioned  in  his  notice  of  appeal.  And  he 
should  take  care  to  confine  himself  to  the  grounds  of  appeal  men* 
tinned  in  his  notice ;  for  by  sUt.  41  G.  3.  c.  23,  s.  4,  upon  the 
hearing  of  an  appeal  against  a  rate,  "  the  Court  of  General  or 
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And  by  sect  6.  after  directing  that  the  appellant  shall  give 
BOtice  of  appeal  to  such  other  persons  as  he  means  to  contend 
are  omitted  or  underrated  in  the  rate,  as  already  mentioned  (ante, 
p.  330,)  it  is  enacted  that  it  shall  be  lawful  for  the  Court  of 
General  or  Quarter  Sessions  of  the  Peace,  on  the  hearing  of  such 
appeal,  to  oider  the  name  or  names  of  such  other  person  or  per- 
sons to  be  inserted  in  such  rate  or  assessment,  and  him,  her,  or 
them  to  be  therein  rated  and  assessed  at  any  sum  or  sums  of 
money,  or  to  order  the  name  of  such  other  person  or  persons  to 
be  struck  out  of  such  rate  or  assessment,  or  the  sum  or  sums  at 
which  he,  she,  or  they  is  or  are  rated  or  assessed  therein,  to  be' 
altered  in  such  manner  as  the  said  Court  shall  think  right ;  and 
the  proper  o£Bcer  of  the  said  Court  shall  forthwith  add  to  or  alter 
the  rate  or  assessment  accordingly."  And  by  sect.  8,  if  the 
Sessions  thus  order  the  name  of  any  person  to  be  struck  out,  or 
the  sum  at  which  he  is  assessed  to  be  reduced,  if  it  appear  that 
he  has  already  paid  the  sum,  they  shall  order  it  to  be  repaid  to 
him  by  such  churchwarden  or  overseer. 

As  to  a  special  case,  see  ante,  p,  46. 

Coits.]  In  an  appeal  against  a  rate,  the  justices  "  may  award 
and  order  to  the  party,  for  whom  such  appeal  shall  be  determined, 
reasonable  costs,  in  the  same  manner  that  they  are  empowered 
to.  do  in  case  of  appeals  concerning  the  settlement  of  poor  per- 
sons," by  Stat  8  &  9  W.  3,  c.  30.  (17  G.  2,  c.  38,  s.  4.)  See 
tmte,  p.  324.  Where  notice  of  appeal  against  a  rate  was  given, 
but  countermanded  a  day  before  the  Sessions,  an  application 
was  made  to  the  Sessions  for  costs,  bilt  they  refusea  to  grant 
them,  thinking  they  had  no  authority  to  do  so,  as  the  appeal  had 
not  been  entered;  and  they  refused  to  hear  evidence  of  the 
respondents  being  unnecessarily  put  to  great  expense  :  upon  a 
motion  for  a  mandamus,  it  was  argued  that  as  the  statute  gave 
the  Sessions  the  same  power  as  to  costs  in  appeals  against  rates, 
that  they  had  ander  the  statute  of  William  as  to  costs  in  appeals 
against  orders  of  removal ;  and  as  under  the  statute  of  William, 
costs  may  be  given,  not  only  where  the  appeal  is  determined,  but 
also  where  merely  notice  has  been  given,  the  justices  in  this 
case  had  authority  to  grant  the  respondents  their  costs ;  but  the 
Court  said,  that  the  reference  to  the  statute  of  William,  in  stat. 
17  G.  2,  c.  38,  only  relates  to  the  mode  in  which  the  costs  are 
to  be  recovered,  but  that  by  the  very  words  of  the  stat.  17  G.  2, 
c.  38,  s  4,  the  determination  of  the  appeal  was  made  a  condition 
precedent  to  the  power  to  grant  costs ;  they  therefore  refused 
the  mandamus.  R,  v.  J  J.  of  Essex,  8  T.  R.  583.  But  where  an 
appeal  against  a  rate  was  entered  and  respited ;  and  at  the  next 
Sessions  was  again  respited  at  the  instance  of  the  appellant ;  and 
four  days  before  the  third  Sessions,  the  respondents  gave  the 
appellant  notice  that  they  gave  up  all  opposition  to  the  appeal ; 


Casts.  337 

ftod  at  the  Sessions,  the  rate  was  accoidiogly  quashed  upon 
motion,  and  the  Court  granted  the  appellant  bis  costs :  after- 
wards, in  the  Court  of  King's  Bench,  it  was  objected,  that 
although  the  appeal  was  entered,  it  was  not  determined,  and 
therefore  the  Sessions  had  no  authority  by  the  statute  to  grant 
costs;  but  the  Court  held,  that  the  appellant  provine  his  notice 
of  appeal,  as  he  must  have  done,  and  the  Sessions  allowing  that 
appeal,  was  a  determining  of  it,  within  the  fair  meaning  and 
construction  of  the  statute,  and  that  the  Sessions  therefore  had 
authority  to  allow  costs.  R.  v.  Cawtiou,  4  D.  ^  A.  445.  Where 
a  mandamus  was  directed  to  justices,  to  allow  costs  to  a  party 
in  whose  favour  an  appeal  had  been  determined,  the  Court,  upon 
the  return  of  the  writ,  held,  that  it  was  reasonable  the  justices 
should  have  the  power  of  judging  whether  costs  should  be 
allowed  or  not ;  and  therefore  quashed  the  writ.  R,  v.  J  J,  of 
the  County  of  Nottingham,  1  Sen.  Ca„  422. 
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the  Poor. 

In  fohat  Cases,  and  by  whom."]  By  stat.  43  £liz.  c.  2,  s.  1 , 
four,  three,  or  two  substantial  householders  of  every  parish  are 
to  be  nominated  yearly  in  Easter  week,  or  wiihiu  one  month 
after  Easter,  under  the  hand  and  seal  of  two  or  more  justices  of 
the  peace  of  the  same  county,  as  overseers  of  the  poor  of  such 
parish ;  which  was  extended  to  townships  and  vills,  by  13  &  14 
C.  2,  c.  12,  B.  21.  And  by  43  £liz.  c.  2,  s.  6,  it  is  provided, 
that  if  any  person  or  persons  shall  find  themselves  grieved  with 
^y  act  done  by  the  said  justices  of  peace,  then  it  shall  be  law- 
ful for  the  justices  of  the  peace  at  their  General  Quarter  Ses- 
sions, or  the  greater  number  of  them,  to  make  such  order  therein 
^  to  them  shall  be  thought  convenient ;  and  the  same  to  con* 
elude  and  bind  all  parties. 

The  overseer  appointed  may  of  course  appeal  against  the 
appointment,  as  a  person  grieved  by  an  act  of  the  justices.  And 
it  has  been  holden  that  the  parishioners  also,  as  parties  grieved 
within  the  meaning  of  the  statute,  may  appeal  against  the  ap- 
pointment. R.  V.  Forrest,  3  T.  R.  38.  See  also  R.  v.  J  J.  of  St. 
Alban's,  3B.SiC.  698. 

To  tohat  Sessions.^  The  stat.  43  Eliz.  c.  2.  s.  6,  above-men- 
tioned, fixes  no  time  within  which  the  appeal  is  to  be  brought. 
It  is  said  in  some  works  upon  this  subject,  that  this  section  of 
the  statute  of  Elizabeth  has  been  impliedly  repealed  by  the  scat. 
17  G.  2,  c.  38,  s.  4,  already  mentioned  in  the  last  section,  and 
that  the  appeal  must  be  to  the  next  Sessions,  and  notice  of  ap- 
peal given,  &c.,  under  the  latter  Act.  The  latter  clause  is  no 
doubt  a  repeal  of  the  former,  as  far  as  respects  appeals  against 
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rates,  and  against  weiaeejg*  acconata ;  and  as  far  dao  as  respeefs 
the  appointment  by  justices  of  an  oveiaeer,  instead  of  one  who 
•has  died,  or  removed  from  the  pariah,  or  become  insolvent  daring 
his  year  of  office ;  bnt  what  it  has  to  do  with  the  original  ap- 
pointment of  OTerseeis,  in  the  onfinary  conrK,  at  Easter,  I  am 
at  a  loss  to  find  out.  The  17  6.  3,  c.  38,  after  making  regnla^ 
tions,  in  the  two  first  sections,  as  to  ovetveers  sweating  to  their 
accounts,  and  handing  them  over  to  their  snccessers,  arid  ena- 
bling justices  to  commit  them  in  case  of  their  refiisal  to  do  so, 
by  sect.  3,  enables  justices  to  appoint  another  overseer  instead 
•^of  any  overseer  who  shall  die,  or  remove  from  the  parish,  or  be-^ 
come  insolvent,  during  the  year  of  office ;  and  by  sect.  4,  enacts, 
that  "  in  case  any  person  shdl  find  him,  her,  or  tiiemselves 
aggrieved  by  any  rate  or  assessment  made  for  the  relief  of  the 
poor,  or  shall  have  any  material  ohjectiott  to  any  person  or  per- 
sons being  put  on  or  left  out  of  such  rate  or  assessment,  er  to 
the  sum  charged  on  any  person  therein,  or  shall  have  any  mate- 
rial objection  to  such  account  as  aforesaid,  or  any  part  thereof, 
or  shall  find  him,  her,  or  themselves  aggrieved  by  any  neglect, 
act,  or  thing,  done  or  omitted  by  the  churchwardens  and  over- 
seers of  the  poor,  or  by  any  of  his  Majesty's  justices  of  the 
peace,"  he  may  appeal  to  the  next  General  or  Qnarter  Sessions, 
giving  reasonable  notice  to  the  churchwardens  and  overseers  of 
the  poor,  &c.  This  clearly  has  reference  (as  far  as  relates  to 
this  subject)  merely  to  the  appointments  under  the  third  section, 
and  not  to  the  oidioary  original  appointments,  for  the  year  of 
office,  under  the  statute  of  Elixabeth.  But  in  these  latter  cases, 
the  appeal  must  be  brought  during  the  ^earof  office,  for  it  would 
be  useless  to  bring  it  afterwards ;  and  it  may  be  prudent  to  lodge 
>aod  try  it  at  the  next  practicable  Quarter  Sessions,  in  order  to 
avoid  any  question  as  to  the  authority  of  the  justices  to  take 
cognizance  of  it,  on  the  grounds  above-mentioned.  The  appeal 
*is  of  course  to  the  Sessions  for  the  county,  riding,  division,  or 
•borough,  within  which  the  parish  is  situate. 

l^otiee  of  Appeal.']  The  notice  should  be  such  as  is  required 
'by  the  particular  Sessions,  to  which  the  appeal  is  intended  to  be. 
In  those  cases  within  stat.  17  G.  2,  c.  38,  s.  4,  that  section  re- 
'quires  *'  reasonable  notice  ;"  and  although  the  statute  of  Eliza- 
beth does  not  require  notice  at  all,  yet  as  there  are  no  recogui- 
.2ances  or  other  proceedings  from  which  an  intention  to  appeal 
would  otherwise  be  indicated  to  the  respondents,  the  Sessions 
would  require  reasonable  notice  also  in  appeals  under  the  statute 
•of  Elizabeth;  and  reasonable  notice  in  both  cases,  would  be 
deemed  to  mean  the  notice  required  by  the  rules  of  the  Sessions. 
It  is  not  necessary  to  state  any  grounds  of  appeal  in  the  notice. 
In  cases  under  the  statute  of  Elizabeth,  the  notice,  I  think,  should 
hQ  directed  and  served  upon  thejnsdces  who  made  the  appoint- 
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nent ;  in  cases  under  17  6«  2,  c.  98,  s.  4,  as  that  statute  re- 
quires the  notioe  to  be  given  to  the  churchwardens  and  overseers. 
It  most  be  so  directed  and  served  accordingly,  but  I  think  it 
should  also  be  directed  to,  and  served  upon,  tbe  justices,  as  it  is 
an  appeal  against  their  act. 

Froeeedingi  at  the  Hearing,  Sfe."]  The  proceedings  at  the 
hearing,  are  the  same  as  in  the  other  cases  of  appeal.  The  judg- 
ment IS,  that  the  nomination  and  appmntment  be  quashed  or 
eonfirmed.  In  cases  within  17  G.  2,  c.  38,  s.  4,  the  Sessions 
have  authority  to  award  costs  to  the  party  in  whose  favour  the 
appeal  is  determined;  tee  ante,  p. 336 ;  in  cases  under  the  sta- 
tute of  Elizabeth,  they  have  not. 


Sbction  5. — Appeal  against  the  AUawance  of  Over$eers*  Aeconnis, 

In  vhat  Cam,  and  by  whomJ]  By  stat.  48  EI.  c.  2,  s.  2, 
efautehwaidens  and  overseers  of  the  poor  were  bound  annually 
to  make  and  yield  up  to  two  justices  oiF  the  peace,  an  account  of 
all  mofties  received  by  them,  &c. ;  and  by  stat.  17  G.  2,  c.  38, 
s.  1 ,  they  are  bound  annually,  within  fourteen  days  after  their 
year  of  office  expires,  to  deliver  to  their  successors  in  office,  a 
true  account  in  writing,  verified  on  oath  or  affirmation  before  one 
•r  more  justices  of  peace,  and  fairly  entered  in  a  book,  and 
signed  by  such  churchwardens  or  overseers,  '*  of  all  sums  of 
money  by  them  received,  or  rated  and  assessed  and  not  received; 
and  also  of  all  goods,  chattels,  stock  and  materials  that  shall  be 
in  their  hands,  or  in  the  hands  of  any  of  the  poor  in  order  to  be 
wrought ;  and  of  all  monies  paid  by  such  churchwardens  and 
overseers  so  aecountiog,  and  of  all  other  things  concerning  their 
said  office."  And  by  stat.  50  G.  3,  c.  49,  s.  1,  recitiog  these 
statutes,  and  reciting  that  it  was  expedient  that  two  or  more 
justices  should  be  empowered  to  examine  and  correct,  and  to 
aHow  and  approve  every  such  account  before  the  same  shall  be 
signed  and  attested, — it  is  enacted,  that "  in  all  cases  where  any 
-such  account  is  required  to  be  made  and  yielded,  and  to  be 
signed  and  attested  as  aforesaid,  by  virtue  of  the  said  last  recited 
Act,  every  such  account  shall  be  submitted  by  the  churchwar- 
dens and  overseers  to  two  or  more  justices  of  the  peace  of  the 
county,  dwelling  in  or  near  the  parish  or  place  to  which  such 
account  shall  relate,  at  a  Special  Sessions  for  that  purpose  to  be 
holden  witi^in  the  fourteen  days  appointed  by  the  said  last  re- 
cited Act  for  delivering  in  such  account ;  and  such  justices  shall 
and  they  are  hereby  authorized  and  empowered,  if  they  shall  so 
Aink  fit,  to  examine  into  the  matter  of  every  such  account,  and 
to  administer  an  oath  or  affirmation  t6  such' churchwardens  and 
«f0neen  of  the  truth  of  such  account,  and^  disallow  and  strike 
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out  of  every  such  account  all  such  charges  and  payments  as^ 
they  shall  deem  to  be  unfounded,  and  to  reduce  such,  as  they 
shall  deem  to  be  exorbitant,  specifying  upon  or  at  the  foot  of 
such  account  every  such  charge  or  payment  and  its  amount,  so 
far  as  such  justices  shall  disallow  or  reduce  the  same,  and  the 
cause  for  which  the  same  was  disallowed  or  reduced ;  and  it 
shall  be  lawful  for  such  two  or  more  justices  and  they  are  hereby 
required  to  signify  their  allowance  and  approbation  of  any  sucn 
account  under  their  hands,  and  to  sign  and  attest  the  caption  of 
the  same  at  the  foot  of  such  account,  in  manner  directed  by  the 
said  last  recited  Act"    SuaUoA^^bW,  4,  c.  76,  «.  47.    . 

And  by  stat  17  G.  2,  c.  38,  after  providing  for  the  church- 
wardens and  overseers  accounting,  as  above- mentioned »  it  is 
enacted  by  sect.  4,  *'  that  in  case  any  person  or  persons  shall  have 
any  material  objection  to  such  account  as  aforesaid,  or  any  part 
thereof,  or  shall  find  him,  her,  or  themselves  aggrieved  by  any 
neglect,  act,  or  thing  done  or  omitted  by  the  churchwardens  anid 
overseers  of  the  poor,  or  by  any  of  his  Majesty's  justices  of  the 
peace  :  it  shall  and  may  be  lawful  for  such  person  or  persons,  in 
any  of  the  cases  aforesaid,  giving  reasonable  notice  to  the 
churchwardens  or  overseers  of  the  poor  of  the  perish,  township, 
or  place  to  appeal  to  the  next  General  or  Quarter  Sessions  of  the 
peace,  for  the  county,  riding,  division,  corporation,  or  franchise, 
where  such  parish,  township,  or  place  lies ;  and  the  justices  of  the 
peace  there  assembled  are  hereby  authorized  and  required  to 
receive  such  appeal,  and  to  hear  and  finally  determine  the 
same." 

Jt  is  not  necessary  that  the  accounts  should  have  been  exa- 
mined and  allowed  at  a  Special  Sessions,  under  stat.  50G.3,  c. 
49,  above-mentioDed,  to  give  the  Sessions  jurisdiction  of  an  ap- 
peal by  a  person  objecting  to  the  accounts;  and  where  the  jus- 
tices at  Sessions,  thinking  they  had  no  jurisdiction  on  this  account, 
dismissed  the  appeal,  the  Court  of  Kmg's  Bench,  upon  applica- 
tion, granted  a  mandamus  to  them  to  enter  continuances  and  try 
it,  saying  that  they  were  quite  satisfied  the  Sessions  had  juris*^ 
diction,  and  ought  to  have  tried  it.  R»  v.  JJ,  tf  Colehnter,  5  B. 
^  Aid.  535.  See  R,  v.  Bartlett,  1  Bott,  306.  Snch  an  examina- 
tion at  Petty  ISessions  would  be  necessary,  in  the  case  of  an 
appeal  by  overseers,  against  the  disallowance  of  items  in  their 
accounts,  for  it  would  be  the  very  foundation  of  the  appeal. 
Vide  pott. 

Although  the  17  G.  2,  c.  38,  s.  4,  above  mentioned,  gives  the 
appeal  to  any  person  having  a  material  objection  to  the  accounts, 
or  person  aggrieved,  &c.,  in  the  alternative,  yet  the  appellant 
must  in  fact  be  a  parishioner,  or  some  person  interested  in  the 
matter  of  the  objection,  (although  it  is  not  necessary  that  this- 
should  appear  on  the  face  of  the  notice  of  appeal ;)  for  if  it* 
appear  in  evidence  that  he  is  a  mere  stranger,  the  Sessiona. 
may  refuse  to  hear  him.    Per  Lord  Tenterden  CJ,,  R,  v.  J  J,  of 
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Somertetthire,  7  B,  S;  C.  681.  But  wheie  overseers'  accounts  were 
appealed  against  by  a  parishioner,  who  was  rated  in  only  one  of 
three  rates  during  the  respondents'  year  of  office,  but  was  rated 
immediately  after  it,  and  continued  to  be  rated  from  that  time  until 
the.  appeal ;  and  it  was  objected  that  he  could  not  appeal,  inas- 
much as  he  was  probably  objecting  to  items  of  expenditure  paid 
out  of  funds  to  which  he  did  not  contribute  :  but  the  Court  neld 
that  he  could,  for  he  had  an  interest  in  the  expenditure  of  the 
funds  in  the  hands  of  the  overseers,  inasmuch  as  his  own  assess- 
ment would  be  larger,  in  proportion  as  the  balance  they  ought 
to  have  was  reduced  by  illegal  payments.  R.  v.  Gwyer  ^  MaiUeyp 
4  Nev.  8f  M.  158.  Where  of  two  overseers,  one  served  as  acting 
overseer  the  first  six  months,  the  other  the  last  six  months,  and 
kept  separate  accounts  for  their  respective  periods ;  one  appealed 
against  the  accounts  of  the  other ;  and  the  Court  of  King's 
Bench  held  that  he  might  do  so.  R.  v.  J  J,  of  GlmtceOenhire,  1 
JB.  ^  Adolph.  I. 

To  wha^  Sessions.']  Formerly  appeals  against  overseers*  accounts 
were  regulated  by  stat.  43  Eliz.  c.  2,  s.  6,  and  that  did  not  limit 
the  time  for  bringing  it.  But  it  has  been  holden  that  this  sec* 
tion  of  the  statute  of  Elizabeth,  as  regards  appeals  against  over- 
seers' accounts,  was  virtually  repeal^  by  the  stat  17  G.  2,  c. 
38,  s.  4,  above-mentioned ;  and  that  the  appeal  must  now  be  to 
the  next  Sessions  after  the  aUowance,  as  required  by  that  statute* 
See  ante,  p.  337, 338.  B.  v.  //.  of  Worcestershire,  SM.S^S.  457. 
R,  V.  JJ.  of  Berkshire,  Bott,  308.  And  this  means  the  next 
practicable  Sessions  after  the  allowance.  Therefore  where,  the 
accounts  were  allowed  on  the  very  last  day  for  giving  notice 
of  appeal  for  the  next  Sessions,  and  it  did  not  appear  that  the 
allowance  was  known  even  then  to  the  appellant,  tne  Court  held 
that  the  appellant  was  not  bound  to  enter  his  appeal  at  the  next 
Sessions,  but  might  enter  and  try  it  at  the  following  Sessions. 
R.  V.  JJ.  ofDorsetsUre,  15  East,  200. 

By  stat.  17  G.  2,  c.  38,  s.  4.  already  mentioned  [ante,  p.  326,) 
it  is  enacted,  that,  when  the  appeal  is  lodged  at  the  next  Sessions^ 
"  if  it  shall  appear  to  the  said  justices  that  reasonable  notice  was 
not  given,  then  they  shall  adjourn  the  said  appeal  to  the  next 
Quarter  Sessions,  and  then  and  there  finally  hear  and  determine 
the  same."  Where  the  accounts,  though  allowed  on  the  27th 
March,  were  not  delivered  to  the  new  overseers  until  the 
first  day  of  the  next  Sessions ;  the  appeal  was  entered  at  the 
Midsummer  Sessions,  and,  no  notice  of  appeal  having  beea 
given,  was  then  respited  to  the  Michaelmas  Sessions  (although 
the  respondents  opposed  it;)  and  at  these  latter  Sessions  the 
justices  quashed  the  allovirance :  upon  a  motion  to  quash  this 
order  of  Sessions,  on  the  ground  that  they  could  only  respite, 
where  the  appellant  had.  not  time  to  give  notice  of  appeal  for  the 
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Sonons,  die  Coort  wud  they  eoold  not  iBterfeie ;  it  was  ifBte 
eleer  that  the  appelkiit  wes  not  bomid  to  epyeal  at  the  £ailer 
loiiinni ;  and  at  the  Midaammer,  it  waa  forthe  jmticei.and'nol 
fw  the  CoQity  to  decide  whether  th^  ought  to  lespile  the  appeal  to 
MJehaehnaa^  B.  v.  TkmeknmU,  AB.SfC  62.  Sm  R.^,JJ.  «f 
WiU$,  8  B.^C.  380. 

fonnerly  appeals  aaainst  oienaers'  aceoonta,  as  wdl  aaagaaiit 
sales,  for  a  panah  within  a  horoagh,  might  be  to  the  coan^  Sea* 
siona ;  tee  amU,  p.  326 ;  hut  ainoe  the  Manidpal  Corponlieii 
Act,5&6  W.  4,  c76»  the  appeal  is  to  the  bomaghi 
&iMte,p.326. 


rfApf^oL]  The8aiiiestatotes(17G.2.  c.  38,  s.4. 
and  41  G.  3»  c.23,  s.  4,  6.)  which  vegolate  the  notice  in  apueah 
against  lates,  alio  legidate  it  in  apttals  against  oveneeis^  ac» 
eonnts ;  and  I  have  litde  mose,  thembie»  to  do,  than  to  refer  the 
reader  to  what  has  been  already  stated  opon  the  solgect,  enlt, 
p,  329.  The  stat.  17  G.  2,  c.  38,  s.  4,  requires  that  a  "  reason- 
■bk  notice  "  shall  he  gifon;  and  the  Courts  of  Qoarter  Sessiona 
leqiaiie,  in  such  a  case,  that  the  notioe  shovld  be  in  ocofenni^ 
with  didr  icipictitc  ndes  npon  the  snbject  of  nelke  in  appeala 
general^.  See  mmU,  p.  32ft,  275.  it  most  be  in  wiiting,  and 
signed  iy  the  party  giving  the  sane,  or  his  attorney ;  utd  the 
paiticnlar  causes  or  gionnds  of  appeal  diall  be  stated  in  it.  41 
6. 3,  c.  23,  s.  4.  Where  the  notioe  stated  that  the  appellant 
"  would  object  to  the  ibUowing  iteaas  or  charge  of  payments  in 
the  said  aoconnts,  tfaatisto  siOf,"  and  then  set  out  the  items  ob- 
jected to,  but  did  not  slate  why  he  objected  to  them,  the  Comt 
Md  the  notice  to  be  bad.  R.  y.  Maymil,  S  D.  Sf  R.  98S.  R.v. 
Skeard^  et  ai.  2  B.  ^  C.  856.  It  is'not  naoesaaty,  howofsr,  to 
atate  in  it  that  the  appellant  is  a  parishiaDer,  or  othoiwiee  ag* 
grieved,  because  the  statute  (17  G.  2,  c.  38,  s.  4,)  gives  the  ap^ 
peal,  not  merely  to  a  party  aggrieved,  but  to  any  peison  having 
a  material  objection  to  the  accounts.  JR.  v.  JJ.  rf  SameneUkirt, 
7  B.  if  C.  681,  11.  At  the  trial,  however,  we  have  seen,  (mUe, 
p.  340,)  that  the  ap^lhmi  must  show  that  he  is  a  paiishioner  or 
oAennae  interested  in  the  accounts ;  for  a  mere^strenger  cannot 
apped.  Id,  The  notice  must  be  delivered  to  or  Mt  at  the 
plaees  of  abode  of  the  diurehwaidensand  oveiseen  of  the  poor 
of  lim  parish,  &c.,  or  any  two  of  them ;  41  G.  3,  c  23,  a.  4. 
mmd  wee  17  G,  2,  c.  38,s.  4 ;  and  shoald  in  strictness  be  directed 
to  the  churehwwdens  and  overseers ;  but  where  it  was  directed 
to  and  served  upon  the  oveneeis  only,  and  not  tire  cfauffdk- 
wardens,  the  oveneeis  being  the  only  parish  <^cen  who  Imd 
loeeived  or  disbarsed  mon^,  and  die  aooonnts  being  made  up 
and  passed  in  their  names  only,  the  Court  held  it  tofaeaolieienty 
dthiM^h  the  eppeal,  as  entered,  was  in  foia  againatthechureh* 
wmrdensand  omiewii.  A.  v.  J/,  if  Nmrfelk,  %B.^Adt^ 
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944.  BttlhBtattties  (170.12*  c.  38, 9.4,  and  41 0. 3,  e.  23,  t. 
4,)  raqviie  the  notiise  to  iie  gifwi  lo  the  ^'  cburckwaidens  «ad 
overseers ;"  they  mean  evideo^  Ibe  peraont  whose  aocomits  an 
appealed  against,  and  who  probably  are  no  longer  churchwardens 
40r  overseers  at  the  tiflM  the  notioe  3S  gireii« 

But  by  the  etat.  41  G.d^  e.23,  a.  5,  '*  with  the  conaent  of  the 
overseers,  eignified  by  Uiem  or  their  attorney  in  opea  Couit," 
the  Sesskma  nay  hear  theappeal,  although  no  notice  have  been 
given,  or  hear  aad  decide  upon  pounds  of  appeal  not  stated  in 
2ie  notice.  Where  the  notice  of  appeal  was  bad  on  the  face  of 
it,  as  stating  meraly  the  items  objected  to,  but  sot  the  growids 
of  objection  to  them  ;  but  it  appeared  that  on  the  day  b^ore  tl» 
trial,  the  attomies  for  both  parties  signed  a  written  consent  to 
admit  that  the  pamnents  objected  lo  were  made,  and  that  three 
of  them  were  for  debts  oontxaoted  by  former  overseers ;  the  Ses- 
sions held  this  to  be  a  waiver  of  the  objection  to  the  notice,  and 
Hied  the  appeal :  But  the  Court  of  Kmg's  Bench  held  that  the 
couBBt  was  no  waiver,  as  it  was  not  made  by  the  leqwndents' 
attorney  ia  open  Court,  as  directed  bpr  this  statute ;  and  that  as 
this  consent,  coupled  with  the  defective  notioe,  did  not  together 
amount  to  a  sufficient  neliee,  the  Seanoos  had  no  right  to  try 
theappeal.  Jtv«JJ.«^&nMtMtiAty«,  2B.4C.8d6.  4i>.  |r 
jR.  480. 


iVo00cdii^  at  <^  Heern^.]  IVlien  the  appeal  is  called  on, 
Ae  seiqmidaiits^  in  strictness,  may  call  upon  the  appellant  to 
prove  his  notice  of  appeal,  in  the  savM  way  as  in  an  appeal 
against  the  rale.    £m  oatc,  p.  381.    The  trial  then  prooeeds. 

J  believe  it  is  usual  at  meat  Sessioas  for  the  xespondents  to 
^egin :  by  the  notioe  of  appeaU  they  are  appriied  of  the  iteaw 
ofageoted  la,  and  of  the  gmnnds  of  objectum  to  them ;  if  the 
appellant  by  his  notice  say,  that  the  payments  Gharged  were  not 
in  feet  made,  the  respondents  may  prove  that  they  were ;  if  the 
appellant  object  to  their  lecaHty  oa  certain  grounds,  the  fo- 
i^pondents  may  shew  that  t£e  eojection  does  not  apply,  or  is 
anfounded  in  point  of  law*  The  leqpondents'  counsel  addresses 
the  Court  upon  these  topics,  and  then  calls  bis  vritnesses. 

The  appellant's  oounael,  on  the  other  hand,  opens  his  case, 
argues  the  points  of  law  arising  in  it,  and  calls  witnesses,  if 
aeoessary,  to  prove  it.  If  he  imII  witnesses,  the  respondents' 
connael  js  of  course  entitled  to  the  general  ie{dv« 

InhabitanU  of  the  parish,  althou^  rated  to  the  poor,  are  coos* 
peleiit  witnesses  for  either  par^«  64  G..8,  c.  170,  <.  9.  See 
aale,  p.  146, 147. 

hA  to  the  payments  which  an  overseer  may  k^l^r  make,  and 
afjhioh,  if  made,  must  of  coana  be  allowed  hioft  u  his  acconats* 
it  is  aoalerial  to  comidar  ^  saAi^ect  at  seme  leaisth. 

I.  Att  earns  aar  pamrily  espeadad  by  them  in  the  aaaiBtfaanaa 
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of  the  poor,  in  pureuance  of  stat.  43  Eliz.  c.  2,  or  other  statutes 
upon  the  subject,  shall  be  allowed  to  them.  See  43  EUz.  e,  2, 
8.  1.  22  G.  3,  c.  S3,  5.  8.   41  6.  3,  c.  9,  f.  2. 

2.  All  payments  which  they  are  obliged  to  make  by  any 
statute,  such,  for  instance,  as  their  parisn's  proportion  of  the 
county  rate,  (tee  12  G.  2,  c.  29,  c.  2,)  the  premiums  paid  by 
them  with  parish  boys  when  apprenticed  to  the  sea  service, 
(2SfZ  A,  c,  6,  «.  2,)  or  the  like,  shall  be  allowed  to  them. 

3.  All  sums  paid  by  them  to  the  constable,  in  pursuance  of 
Stat.  18  G.  3,  e,  19,  i.  3,  4. 

4.  The  expenses  of  litigating  settlements.  Per  Ashurst,  J.,  R,  y. 
£m»,  4  T.  R,  595,  and  such  other  law  expenses  as  have  been 
properly  incurred,  A.  v.  MickleJUld,  1  Batt,  91,  shall  be  allowed 
to  them.  But  where  a  pauper,  guilty  of  riotous  conduct  towards 
an  overseer,  being  given  in  charge  to  a  constable,  was  rescued  ; 
and  the  rescuer  &ing  indicted  and  acquitted,  the  overseer  paid 
the  costs  of  the  prosecution,  and  charseid  them  in  his  accounts : 
the  Court  held  that  these  costs  could  not  be  char|[ed  to  the 
parish  by  the  overseer,  as  expenses  incurred  by  him  m  the  exe- 
cution of  his  office.    R.  v.  Bird  et  oL  2  B.  ^  Aid.  522. 

^5.  The  salary  of  the  assistant  overseer  (if  any  have  been  ap- 
pointed,>  under  stat.  59  G.  3,  c.  12,  s.  7,  shall  be  allowed  to 
them.  But  an  overseer  cannot  charge  for  a  salary  to  himself : 
and  therefore,  where,  upon  appeal  against  an  overseer's  accounts, 
on  the  ground  that  a  salary  had  been  allowed  to  him,  and 
was  charged  in  tlie  account,  and  the  Sessions  allowed  it :  the 
Court  of  King's  Bench  held,  that  no  such  charge  could  legal^ 
be  made,  saying,  that  an  overseer  has  no  right  to  a  salary  for  his 
services ;  it  being  suggested,  however,  that  this  was  really  not  a 
salary,  but  a  sum  paid  to  him  in  respect  of  the  maintenance  of 
the  poor,  the  Court  quashed  the  order  of  Sessions,  and  remitted 
the  case  to  the  Sessions  to  rehear  the  appeal.  R.  v.  Glyde,  2  Af.  ^ 
S.  323,  n.  Even  where,  in  a  very  extensive  parish,  21  miles  in 
circumference,  containing  13,000  inhabitants,  and  the  poor  rates 
annually  amounting  to  upwards  of  8000/.,  the  common  law  vestry, 
who  managed  the  affairs  of  the  parish,  came  to  a  resolution  not  to 
employ  an  assistant  overseer,  on  account  of  the  then  embarrassed 
state  of  the  parish,  but  directed  the  overseers  to  call  in  what 
assistance  they  should  stand  in  need  of,  and  they  also  resolved 
that  a  collector  should  be  paid  a  poundage  for  collecting  the 
rates ;  the  overseers  accordingly  employed  and  paid  persons  for 
making  out  the  poor  rates  and  copies,  and  making  up  the  ac* 
counts,  and- they  paid  the  collector  his  poundage:  these  items 
being  objected  to  on  appeal,  and  the  Sessions  having  disallowed 
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them,  the  Court  of  King's  Bench  held  that  the  Sessions  were 
right  in  doing  so  ;  it  had  been  often  determined  that  overseers 
cannot  be  allowed  a  salary,  neither  can  they  employ  others  at  a 
salary  at  the  public  expense ;  and  as  to  the  vestry  having  directed 
it,  they  had  no  authority  by  law  to  do  so.  A.  v.  Gwyer  6^  Man' 
ley,  4  Nev.  ^  M.  158. 

6.  Where  an  overseer  has  advanced  his  own  money  for  the 
maintenance,  &c.  of  the  poor,  he  may  repay  himself  out  of  any 
money  he  afterwards  receives  on  account  of  the  poor,  during  his 
year  of  office ;  Per  Holt,  C.  J.  Tawney't  case,  2  Salk,  531 ;  or  the 
succeeding  overseers  may  levy  such  sums  as  remained  due  to  him 
from  the  rate  payers,  at  the  expiration  of  his  oflSce,  and  reimburse 
him  out  of  the  amount ;  17  G.  2,  c.  38,  s.  11 ;  and  may,  out  of  any 
money  they  may  collect  in  pursuance  of  any  rate  by  them  made 
for  the  relief  of  the  poor,  reimburse  him  for  any  sum  ne  may  have 
advanced  during  a  time  when  there  was  no  rate,  or  whilst  an 
appeal  was  depending  which  affected  the  whole  rate,  or  upon  the 
hearing  of  which  the  whole  rate  might  have  been  quashed. 
41  G.  3,  c.  23,  s.  9.  See  Taumey's  ease,  2  Salk.  531.  R.  v. 
Rotherhithe,  8  Mod.  338.  But  where  an  overseer,  appointed  for 
four  successive  years,  made  no  rate  in  the  three  first  years,  but 
during  that  time  advanced  the  necessary  sums  expended  out  of 
his  own  money  :  the  Court  held  that  he  could  not  make  a  rate 
in  the  fourth  year,  for  the  purpose  of  reimbursing  himself  the 
money  so  advanced  by  him  m  the  other  three;  they  said  that 
overseers  should  not  include  several  years  in  their  accounts,  but 
should  confine  them  entirely  to  that  year  in  which  they  are 
directed  by  law  to  be  passed.    R.  v.  Goodcheap,  6  T.  R,  159. 

Lastly,  by  the  Poor  Law  Amendment  Act,  (4  &  5  W.  4,  c.  76, 
5.  89,)  "  All  payments,  charges  and  allowances,  made  by  any 
overseer  or  guardian,  and  charged  upon  the  rates  for  the  relief  of 
the  poor,  contrary  to  the  provisions  of  this  Act,  or  at  variance 
with  any  rule,  order  or  regulation  of  the  said  Commissioners 
made  under  the  authority  of  this  Act,  shall  be  and  the  same  are 
hereby  declared  to  be  illegal,  any  law,  custom  or  usage  to  the 
contrary  notwithstanding ;  and  every  justice  of  the  peace  is 
hereby  required  to  disallow,  as  illegal  and  unfounded,  all  pay- 
ments, charges  or  allowances,  contrary  to  the  provisions  of  this 
Act,  or  to  any  such  rule,  order  or  regulation  of  the  Raid  Commis- 
sioners, which  shall  be  contained  in  any  account  of  any  overseer 
of  the  poor  or  guardian,  which  shall  be  presented  for  the  purpose 
of  being  passed  or  allowed." 

The  following  are  the  Rules,  or  rather  Instructions  of  the  Poor 
Law  Commissioners,  for  the  Allowance  of  Overseers*  Accounts : 

q5 
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"  Poor  law  CooimiBMm  Office,  Sommet  Hoaae, 
lit  Murii,  183& 
To  the  Churehmn^eas,  Overseen,  and  other  OffUm  rehired  ta 
aeeount  fir  «fc«  Ilxpenditure  rf  ihe  Poor  BMtes, 

1.  By  the  order  for  keeping,  examming.  and  aoditiiig  •etxma^ 
issued  by  the  Coimnissioners  under  the  anthonty  of  the  Poor 
Law  Amandment  Act,  it  is  wqniied  thai  Ae  accounta  of  ««* 
aepaiwte  parish,  and  also  the  accoinits  of  eteiy  Umom-ahaU  be 
lUMde  up  qnaiterly,  and  duly  andited.  

2.  Under  the  late  mode  of  adminislraiMn,  f^^^^'^^TT 
vMXinaUy  CQUeded,  orwas  ahoaether  omitted  to  he  coltode*^ 
imdmoct waa in^wpetly expended.  Eidier ftom  ignomceot 
neglect,  many  illwal  pfactices  have  crept  into  the  admnuaBttn- 
tion  of  relief,  which,  from  their  notorie^  and  geneiri  pMvaleBce, 
have  been  aappoaed  to  he  legal,  and  havefieqnei«jTh«n  owa- 

tinoedin  perfect  confidence  of  Aeir  correctness.    The  CoyMS; 
sioneis  are  aware  that  many  of  thecharges  thna  Ulegally  deiraywl 

out  of  Uie  poor-rates  were  incurred  for  nscftil  puhhc  P"'P^^^ 
bat  all  such  Ulegal  charges  they  are  bound  to  disallow ;  aad  to^ 
have  accordingly  issued  directions  to  the  auddnra  to  diaaUoia 
them  in  the  quarterly  audit  of  the  aceounts.  The  Coiraiio- 
sioners  have  directed  the  following  Instructions  *»  ^'V?^"®^  ^ 
prevent  you  from  incurring  such  charges  unwittmgly,  und  to 
save  you  from  the  consequences  of  their  disallowance.  Some  m 
tiiese  instructions  may  not  be  stricUy  applicable  to  individnal 
parishes  governed  under  the  provisions  of  local  Acts.  The  nature 
of  such  modifications  as  may  be  necessary  in  each  caae  cannot 
be  here  qjecified.  but  will  readily  suggest  themselves  to  penona 
acquainted  with  the  provisions  of  the  Acts  in  question. 

8.  Under  Ae  law  as  it  stood  previously  to  the  passing  of  the 
Poor  Lew  Amendment  Act,  the  chmchwardens  and  overaaew 
were  alone  answerable  for  the  whole  of  the  eaqpenditure  for  the 
relief  of  paupers  ;  and  the  accounts  of  masters  of  workhouse^, 
and  other  subordinate  officere,  vrere  necessarily  included  in  the 
accounts  of  the  churchwardens  and  overseers.  Under  the  Poor 
Law  Amendment  Act,  the  obligation  to  account  is  extended  to 
every  officer  or  other  person  to  whom  money,  or  any  goods,  stock, 
or  other  property  is  intrusted';  and  the  account  must  beregulariy 
rendered  for  goods  or  stock  asvrell  as  for  mon^. 

4.  Formerly  it  was  generally  understood  that  the  order  Off  a 
•magistrate  or  other  superior  authority,  to  any  parish  officer,  was 
to  be  implicitly  obeyed  wiUiout  any  examination  of  its  validity, 
and  that  the  order  of  itself  exonerated  the  officer  to  whom  it  wua 
directed,  from  all  legal  respon^bility ;  but,  by  the  96th  section 
of  the  Poor  Law  Amendment  Act,  it  is  enadnl  that  thenceforth, 
from  the  passing  of  the  statute,  *  no  overseer  shall  be  liable  to- 
any  prosecution  or  penalty  for  not  carrying  into  execution  any 
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illegtl  Older  of  traeh  justioes  or  guarditni ;  mj  law  or  statute  to 
the  contrary  notwithstaDding.'  At  the  accounts  of  every  oflioor 
may  be  disallovved,  so  every  officer,  whilst  he  is  bound  to  obey 
all  orders  which  are  letal,  is  equally  bound  to  disobey  all  ordera 
which  are  illegal,  and  will  be  personally  answerable  in  either 


5.  On  entering  upon  your  office,  yon  must  obtain  from  yonv 
vradeoessors  the  baJancea  of  rates  and  other  monies  in  their 
hands,  and  ako  aseertain  whether  there  are  any  charges  relating 
to  the  past  year  unliquidated.  You  must  bear  in  mind  that  the 
]aw  proteets  the  present  rate*  payers  from  being  charged  with 
•nenaes  iaeurred  by  former  officers ;  and  that,  as  a  general 
fuie,  no  items  whicn  relate  to  a  past  year,  can  properly  be 
brou^t  into  the  account  for  the  current  year.  The  exceptions 
to  this  rule  are,  where  the  preceding  officers  have,  from  unavoid- 
able circumstances  and  not  from  neglect,  been  unable  to  collect 
the  rates,  in  which  case  they  may  be  reimbursed  for  any  ad* 
▼ances  made  by  them  to  the  extent  of  the  arrears  of  rates  to  ha 
eoUected.  Another  admissible  exception  is,  where  the  preced* 
ing  overseers  may  have  advanced  sums  of  money  dariog  a  time 
when  no  rate  could  have  been  enforced ;  as,  wl^ere  an  appeal 
has  been  depending,  by  which  the  whole  of  the  rate  was  affected^ 
in  which  case  the  sueceeding  overseers  may  reimburse  their  pre- 
decessors in  office.  So,  again,  where  a  legal  charge  has  accrued  so 
late  as  to  render  it  impossible  to  make  and  collect  a  rate  of  which 
the  former  overseers  might  have  l>6en  reimbursed,  in  which  case 
it  is  lawful  for  the  succeeding  overseers  to  pay  the  charge. 

6.  It  should  be  observed  that,  by  the  47  th  section  of  the  Foot 
Law  Amendment  Act,  '  All  balances  due  from  any  guardian, 
treasurer,  overseer,  or  assiatant  overseer,  or  other  person  having 
the  control  and  distribution  of  the  poor-rate,  or  accountable  for 
such  balances,  may  be  recovered  in  the  same  manner  as  any 
penalties  and  forfeitures  are  recoverable  under  this  Act ;  pro- 
vided, nevertheless,  that  no  such  proceeding  shall  discharge  the 
liability  of  the  surety  of  any  such  treasurer,  overseer,  or  other 
person  as  aforesaid.' 

7.  All  penalties  and  forfeitures  under  this  Act  may  be  levied 
by  distress  and  sale  of  goods  and  chattels,  W  warrant  under  the 
hands  of  two  justices ;  aod  in  case  such  forfeitures  be  not  forth- 
with paid,  the  justices  may  order  the  offender  to  be  kept  in 
custody  until  return  can  conveniently  be  made  to  the  distress- 
warrant,  unless  the  offender  shall  give  sufficient  security  for  his 
appearance  on  the  return^day  of  the  warrant ;  but  if,  upon  the 
return  of  the  warrant,  there  appears  that  no  sufficient  distress  ean 
be  had,  the  offender  may  be  committed  to  the  common  gaol  or 
house  of  correction,  to  remain  without  bail  or  mainprize,  unless 
■och  penalties  and  all  reasonable  charges  be  sooner  paid. 

8.  By  the  Act  43d  of  Eliz,  c.  2,  a.  1,  the  churchwardens  and 
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overseers  are  directed  to  raise,  weekly  or  otherwise,  competent 
soms  of  money  for  the  relief  of  the  poor.  By  the  4th  section,  the 
same  officers  are  armed  with  powers  to  enforce  the  payment  of 
soch  money  and  '  of  all  arrearages.'  But  the  pansh  officers 
having  been  allowed  a  discretion,  in  point  of  time,  for  the  collec- 
tion of  rates,  abusive  practices  have  crept  in,  under  which  the 
collections  have  been  made  at  much  longer  intervals  than  those 
intended  by  the  legislature.  By  neglecting  to  make  frequent 
collections,  large  amounts  have  been  required  at  each  contribu> 
tion  from  the  rate-payer,  and  many  persons  who  would  have  had 
no  difficulty  in  paying  smaller  sums  at  more  frequent  intervals* 
have  become  defaulteiB.  Through  the  length  of  tliese  intervab» 
payment  has  also  been  freauently  avoided,  by  the  removal  of  the 
rate-  payers  out  of  the  parish.  It  has  also  been  a  mal-practice  of 
churchwardens  and  overseers,  to  favour  some  rate-payers  by  al- 
lowing them  to  continue  in  arrear  for  former  rates,  while  more 
recent  rates  were  in  course  of  collection.  By  these  neglects  and 
mal-practices,  the  persons  who  pay  the  rates  regularly  have  been 
unduly  burdened,  and  much  money  has  often  been  lost  to  the 
parish.  It  has,  moreover,  been  a  practice  to  harass  particular 
individuals  with  collections,  before  the  regular  collection  is  made 
from  the  rate  payers  generally. 

9.  To  abate  the  evils  which  have  thus  grown  up,  and  to  limit 
the  discretionary  power  under  which  they  have  been  generated, 
it  is  now  provided  that  the  accounts  shall  be  audited  quarterly^ 
and  it  will  hereafter  be  requisite  that  you  should  regularly  and 
impartially  collect  the  rates,  and  pay  all  expenses  incurred,  and 
as  far  as  practicable  confine  the  quarterly  accounts  to  the  charges 
ot  the  quarter. 

10.  It  is  proper  to  caution  you  that  the  quarterly  audit  now 
directed  does  not  dispense  with  the  usual  yearly  audit,  and  that 
any  illegal  charges  which  may  escape  the  notice  of,  or  be  allowed 
bv  the  auditors,  at  the  quarterly  audit,  may  nevertheless  be  dis- 
allowed or  reduced  by  the  justices  at  the  yearly  audit.  The 
jurisdiction  of  the  Court  of  Quarter  Sessions,  on  appeals  from  the 
allowances  or  disallowances  of  the  yearly  accounts  of  overseers 
by  the  justices,  remains  in  force,  and  the  penalties  to  which  over- 
seers neglecting  to  account,  or  to  deliver  over  balances,  or  parish 
property,  were  made  liable  by  former  Acts,  may  still  be  imposed 
by  justices  of  the  peace. 

1 1.  By  the  statute  43d  of  Elizabeth,  the  overseers  or  collectors 
of  rates  are  bound  to  collect,  equally,  the  rates  from  all  persons. 
It  is  only  upon  the  authority  of  justices  that  any  individual  uc- 
cupier  can  be  excused  from  the  payment  of  rates.  If,  therefore* 
you  find  any  person  occupying  a  tenement,  who  from  poverty  is 
incapable  of  paying  his  rates,  the  only  course  you  can  legally 
take  is  to  submit  the  case  to  the  magistrates,  with  evidence  of  the 
fact  of  inability — such  as  his  being  only  in  partial  employment 
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)y:i  — his  having  suffered  from  calamities — and  his  living  in  a  sute 

^i:, .  of  privation  of  the  ordinary  comforts  or  conveniencies.    Proof 

%■  must  be  given  of  a  state  approaching  to  pauperism  on  the  part  of 

i:c  any  occupier,  to  exempt  nim  from  the  payment  of  the  rates. 

^£  Having  upon  such  evidence,  and  not  upon  the  mere  assertion  of 

£ ::  the  party,  received  the  magistrates*  order  to  excuse  the  party  from 

i  I  the  payment  of  the  rate  assessed  upon  him,  you  must  preserve 

^xi  such  order ;  for  unless  you  are  enabled  to  produce  it  as  a  voucher, 

you  may  be  compelled  to  pay  the  amount  which  you  would  other- 
"wise  have  been  called  upon  to  collect. 
u  12.  The  only  other  deductions  allowed  to  be  made  in  the  col- 

lection of  the  rates  are,  where  property,  not  subject  to  the  rate* 
"J.  has  been  assessed  b^  mistake,  as  wnere  property  is  exempted,  or 

^here  it  is  unoccupied ;  also  where  jpersons  have  removed  within 
the  interval  reasonably  allowed  for  the  collection  of  the  rate,  and 
have  thus  escaped  payment  in  the  regular  course ;  but  in  every 
such  case  you  are  bound  to  collect  the  arrear  thus  accruing,  and 
if  necessary  to  resort  to  legal  means  for  recovering  the  amount. 
You  must  be  prepared  with  evidence  to  establish  the  grounds 
for  these  deductions  from  the  full  amount  of  the  rate  allowed ;  and , 
until  the  rate  already  allowed  has  been  thus  fully  collected,  no 
new  rate  must  be  applied  for ;  and  if  applied  for  in  any  case,  the 
justices  are  bound  to  withhold  their  sanction,  and  to  require  that 
the  whole  of  the  old  rate  should  be  first  collected  and  accounted 
for. 

1 3.  Besides  the  poor-rates,  you  are  bound  to  collect  and  bring 
to  account  the  monies  derivable  to  the  parish  from  other  sources, 
namely — 

All  rents,  dividends,  or  other  funds  arising  from  bequests 
vested  in  the  parish  officers  for  the  relief  of  the  poor. 

All  payments  by  the  natural  relations  of  paupers,  or  by 
the  parents  of  bastard  children. 

All  repayments  of  relief  given  by  way  of  loan,  under  the 
59th  G.  3,  c.  12,  or  under  the  Poor  Law  Amend- 
ment Act,  &c. 

All  repayments,  by  other  parishes,  of  the  cost  of  relief  to 
paupers  under  order  of  removal,  or  otherwise. 

All  earnings  by  paupers  maintained  by  the  parish,  in  or 
out  of  the  house. 

All  penalties,  fines,  and  forfeitures,  wholly,  or  in  part,  for 
the  use  of  the  poor  ; 

As  well  as  all  other  monies  applicable  to  the  same  use. 

14.  Your  attention  will  next  be  required  to  your  duties  in  the 
expenditure  of  the  rates  and  other  monies  so  collected ;  and 
herein  you  must  bear  in  mind,  that  usage  is  of  no  legal  authority 
in  the  construction  of  the  statute  of  Elizabeth,  by  which  the 
poor-rates  are  established.  The  law  has  not  given  to  the  parish 
officers  or  even  to  the  vestry  any  power  of  charging  or  of  taxing 
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as  tacli  joatices  shall  disallow  or  reduce  the  same,  and  the 
cause  for  which  the  same  was  disallowed  or  reduced.' 

18.  With  relation  to  the  unfounded  charges,  the  primary 
general  rule  has  already  been  stated :  namely,  that  all  charges 
on  the  poor-rates  are  unfounded  which  are  not  authorized  by 
some  statute.  With  relation  to  the  exorbitant  chaises,  the 
general  rule  is,  that  all  charges  are  exorbitant  on  which  the 
oi'erseers  have  paid  any  person  for  goods  or  services,  at  a 
higher  rate  than  such  goods  or  senrices  were  offered  by  any- 
other  competent  person,  or  than  they  might  be  obtained  for 
by  a  private  individual  resident  within  the  same  district. 

19.  The  charges  which  must  be  struck  out  as  unfounded, 
are  those  for  relief  given  to  persons  who  are  not  legally  en- 
titled to  it,  as  not  being  in  a  state  of  necessity  from  destitu- 
tion, and  with  relation  to  whom  the  securities  prescribed  by 
statute,  or  by  the  regulations  of  the  Poor  Law  Commissioners, 
under  the  Poor  Law  Amendment  Act,  have  not  been  complied 
with.  By  the  9th  G.  1,  c.  7,  s.  t,  it  is  provided  that  *  no 
officers  of  any  parish  shall  (except  upon  sudden  and  emergent 
occasions)  bring  to  the  account  of  the  parish,  any  monies  he 
shall  give  to  any  poor  person  of  the  same  parish,  who  is  not 
registered  in  such  book  or  books  to  be  kept  by  the  said  parish, 
as  a  person  entitled  to  receive  collection  ;  and  as  monies  for 
the  relief  of  such  persons  are  directed  not  to  be  brought  to  the 
account,  they  must,  if  entered,  be  struck  out.  In  Unions, 
the  '  Pauper  Description  Book,'  the  *  Weekly  Relief  Book'  for 
out-door  paupers,  and  the  *  Admission  Book'  for  in-door  pau- 
pers, prescribed  by  the  Poor  Law  Commissioners,  will  super- 
sede the  collection  book  required  by  the  9th  G.  1. 

20.  The  cases  of  emergency  which  may  legally  be  relieved, 
are  generally  cases  of  sudden  and  calamitous  accident ;  and  it 
is  provided  by  the  Poor  Law  Amendment  Act,  s.  54,  that  in 
parishes  included  in  any  Union,  all  such  relief  shall  be  given 
m  kind,  but  not  in  money.  The  relief  to  be  given  will  there- 
fore be  medicine,  food,  or  clothing,  as  the  nature  of  the  case 
may  be.  No  case  can  be  considered  a  case  of  emergency, 
when  there  is  time  for  the  parish  officers  to  pot  the  pauper 
requiring  relief  upon  the  collection  book  as  provided,  and  in 
general  two  or  three  days  will  be  found  to  be  the  utmost  limits 
of  a  case  of  emergency. 

21.  Those  charges  must  be  deemed  unfounded  and  be  disal- 
lowed in  cases  where,  although  it  may  have  been  lawful  to  give 
some  relief,  the  relief  actually  given  differs  from  that  directed 
by  the  Poor  Law  Amendment  Act,  or  by  other  statutes,  or  by 
the  rules,  orders,  and  regulations  of  the  Poor  Law  Commis- 
sioners. By  the  89th  section  of  the  Poor  Law  Amendment 
Act  it  is  provided  :  '  That  all  payments,  charges,  and  allow- 
ances made  by  any  overseer  or  guardian,  and  charged  upon  the 
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rates  for  the  relief  of  the  poor,  contrary  to  the  provisioni  of 
this  Act»  or  at  variance  vfwb.  any  rale,  order,  or  regulation  of 
the  said  Commissioners,  made  under  the  authority  of  this  Act, 
shall  be,  and  the  same  are  thereby  declared  to  be  illegal ;  any 
law,  custom,  or  usage  to  the  contrary  notwithstanding.  And 
every  justice  of  the  peace  is  thereby  required  to  disidlow,  as 
illegal  and  unfounded,  all  payments,  charges,  or  allowances, 
contrary  to  the  provisions  of  this  Act,  or  to  any  such  rule, 
order,  or  regulation  of  the  said  Commissioners,  which  shall 
be  contained  in  any  account  of  any  overseer  of  the  poor  or 
guardian,  which  shall  be  presented  for  the  purpose  of  being 
passed  or  allowed.  Provided  always,  that  no  allowance  by 
any  justice  shall  exonerate  6r  discbarge  such  overseer  or 
guardian  from  any  penalty  or  legal  proceeding  to  which  he 
may  have  rendered  himself  liable  by  having  acted  c6ntrary  to 
the  rules,  orders,  and  regulations  of  the  said  Commissioners, 
or  to  the  provisions  of  the  Act.'  It  will  therefore  be  necessary 
to  bear  carefully  in  mind  the  rules  and  orders  of  the  Commis- 
sioners, as  to  the  mode  in  which  relief  is  to  be  given. 

22.  Those  charges  must  also  be  disallowed,  as  unfounded, 
which  are  incurred  independently  of,  or  against  the  direc- 
tions of  the  board  of  guardians,  if  your  parish  is  included  in  a 
Union,  or  of  a  select  vestry,  or  other  persons  exclusively 
authorized  to  give  direction  in  the  matter  to  which  the  pay- 
ment relates,  or  to  order  relief  under  the  54th  section  of  the 
Poor  Law  Amendment  Act ;  since  the  only  foundation  for  the 
charge  in  such  cases  is  the  order  of  an  officer  so  authorized, 
the  payment  must  be  in  obedience  to  that  order,  or  the  charge 
must  be  disallowed  at  the  audit. 

23.  With  respect  to  the  charges  more  commonly  found  in 
overseers'  accounts,  but  not  authorised  by  any  statute,  they 
are  such  as  follow,  namely — 

Charges  for  the  performance  of  services,  for  which  the 
law  has  not  sanctioned  any  payment : — ^The  duties 
of  overseers  are  compulsory,  and  are  required  to  be 
performed  gratuitously.  Those  upon  whom  the  office 
is  imposed,  are  legally  bound  to  perform  the  whole  of 
the  duties  themselves,  and  are  not  entitled  to  charge 
for  assistance.  Any  of  the  following  charges  are 
therefore  entered  illegally,  where  treated  as  payments 
for  the  services  of  constables,  vestry  clerks,  &cc. 

Charges  for  coroners'  inquests,  and  charges  properly  pay- 
able out  of  the  church-rates,  niust  be  disallowed,  as 
unfounded  charges  upon  the  poor-rates  ;  so  also 

Charges  for  salaries  to  overseers,  imder  the  title  of '  per- 
manent overseers.' 

Charges  for  the  trouble  of  the  overseer  or  other  person  in 
paying  county-rates. 
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To  the  Justices  who  hftTe  taexftmiiie  and  te  afloiw^r  diselkwr 
oiereeen*  accounts,  and  also  to  tlMxe  ftho  are  inlefestBd  in  ap« 
Ideals  against  such  accounts,  the  following  copy  of  the  Xnstmo- 
titms  seat  by  the  Foor  Law  Gommissioiiers  to  the  Aadtton  of  the 
different  Unions,  will,  I  think,  be  aeoq[»tabk. 

"  Feor  Law  Commfssion  Office.  SomeBset  Houae, 

25th  June,  1836. 

To  the  Au^tor  tf  -^— -  Vmon, 

fiiR, — ^Although  the  Older  for  keeping,  examining,  and  aadit- 
ing  the  accounts  issued  to  your  Union  oonftaina  a  general  outiine 
of  your  duties  as  auditor,  yet  aset  is  impossible  in  an  instrument 
of  that  nature  to  eonvey  such  detailed  ezplanatians  as  are  necea- 
«ary  for  the  due  understandittg  of  the  subject,  the  Poor  Law 
Commiasioners  for  England  and  Wales  deem  it  right  to  address 
te  you  this  communication,  with  the  view  of  relienag  yon  firom 
those  doubts  and  difficulties  which  (fxam  tiie  various  letters  of 
inqnify  and  applications  for  information  ncetved  by  the  Com- 
miasioaers)  appear  to  have  embaaassed  Mveral  of  the  anditois 
in  the  performance  of  their  duties* 

The  Gommissionevs  were  well  awaie  that  the  xntrodnetion  of 
a  strict  and  efficient  system  of  auditing  the  accounts  connected 
isith  the  relief  of  the  poor*  in  Ueu  <tf  the  annual  examination  by 
dhe  magisteates,  which  from  unavoidable  circumstances  has  in 
ssany  cases  been  of  a  formal  nature,  mipht  expose  the  partieB 
baond  to  account  to  sonae  peisonal  loas  m  consequence  of  nay- 
jaents  made  by  them,  whicn,  alcheoah  not  authorked  by  law, 
iiad  :d)e  sanction  of  usage,  amd  whidi  from  having  uniformly 
Iheen  made  through  a  long  course  of  years,  nught  haTO  appeared 
to  be  both  legal  and  neoessaiy.  The  Commissioners  accordingly 
directed  the  inclosed  iastractional  letter  to  be  transmitted  pre- 
vious to  the  commenoement  of  the  last  quarter,  to  aU  parodtial 
and  Union  offioem  bound  to  account,  containing  fuU  information 
as  to  the  description  of  'the  oipenditnxe  which  they  are  by  law 
Bothorized  to  continue.  To  this  letter  they  request  ;four  par- 
ticular attention,  as  it  will  sewe  also  .for  your  own  guidance  as 
to  the  monies  which  it  will  be  your  duty  to  see  brought  to  ac- 
ooimt ;  and  likewise  as  to  the  descriptioa  of  the  charges  whidi 
^u  will  be  bound  to  disallow. 

1.  The  first  step  as  a|«eiiminaiy  to  the  audit,  will  be  to 
£arwafd  a  notice  to  the  Union  officers,  for  the  production -of  the 
accounts ;  and  also  to  direct  the  clerk  of  the  Union  to  cause 
aiotiGe  to  be  served  on  tiie  several  parish  officers  of  the  parishes 
included  in  the  Union,  who  are  itiU  hound  to  aixsouBt. 

2.  These  notices  should  be  sent,  or  served,  six  clear  dms 
previous  to  the  respective  days  which  yon  shall  appoint  for  the 
audit  of  the  Union  and  parochial  accounts  respectively*    You 


S54>  Jppeid^igttmittkeidlamance (^Overseers' Aixounts, 

Chaifci  far  SOim^  «p  Parluuaenttry  reioinfl  (except  such 
charges  «8  are  aliowed  by  the  11 G*  4,  and  1  W.4, 
c.  SO,  s.  10,  for  making  tlie  popoladon  retonis.) 
Cbar^  forlQMof  tiBeiD  attodii^:  joalice.  orieriuig 

uumsten* 
Chaiges  for  dinnerB,  or  other  illegal  charges  uaoally  con- 
cealed vader  the  head  ol  *  expenies  of  attendance.' 
Chuges  for  dinaert  and  tlie  eatwtainaieata  of  paiiah  af« 
fioen,  often  concealed  vnder  the  item, '  expenses  off 
Bwetings/  or  other^vise. 
Charges  for  the  ertirpatioB  of  Tcnmn ;  for  killing  hixds 

and  badgen. 
Charges  for  marrying  padlpers,  also  fees  for  cfanrching 
women,  aad  cfaristennig  children,  when  not  reoeinng 
relief  within  aworkhonse ;  likewise  exoesaava  chaigea 
for  tolling  bells  at  paupers'  fonenb. 
Charges  for  the  prosecation  of  public  ofimces :  sach  pro- 
secntions  being  in  no  way  incidental  to  ihe  office  of 
ovecsew*  imless  aaade  so  by  tho  express  praviskm  of 
smne  statnta. 
24«  The  pari^  effioers  who  are  boand  to  aocoant  far  the  e«» 
penditnie  of  the  nsrisfa  menies,  an  slwo  boand  to  aooount  in  a 
pBoper  form.    Tae  aceonnts  of  any  officer  which  are  not  made 
out  conformably  to  the  rales  of  the  Pear  Law  CommissioneEB, 
declaring  the  manner  in  which  aocoanls  ase  Id  be  kept,  cannot 
be  leoeived. 

25.  Where  a  general  balance-sheet  is  prepared,  waSiont  te 
ra^msite  detail  i  dates  and  espeaditare,  or  whem  grass  iteswi 
are  inserted  which  may  conceal  the  nature  of  the  individaid 
charges  and  payments,  and  thus  place  impedimettts  in  the  way 
of  deteimiiHttg  whether  the  seoeipts  be  completely  aeeomled  lbr» 
or  whether  any  of  the  charges  are  nnfonnded  or  exorbitant,  the 
aceonnts  matt  he  disallowed — end  no  items  named '  aandries/ 
'  misoellaaeous,'  or  '  incidental  ezpeases,'  can  be  admitted, 
without  the  whole  of  the  details  mcladed  under  those  heads 
beiqg  first  fully  explained  on  the  faceol  the  account. 

26.  You  mast  also  be  -prepared  lo  prove  tiatat  the  regulations 
of  the  ConmiBsioners,  for  ginog  notice  to  the  rate-psyers,  have 
been  observed,  and  that  psoper  opportunities  have  been  a^rded 
to  all  who  choose  to  examine  the  aocoiwts ;  and  y»u  must  also 
be  pre^red  !to  verify  i^n  oath  the  aocuraey  of  all  yoar  charges^ 
if  required  to  do  so. 

You  aie  neqnested  to  transfer  tlus  conununication  to  your  suc- 
cessors in  office. 

By  Older  of  ihe  Boaid  of  Poor  Law  Cemmisaieims  for 
England  and  Wales, 

Eamut  Chadwjok,  Secratery.' 


f» 
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To  the  JuidoM  who  have  toexaoiiiM  and  to  alknr  «r  diiallDw 
oftneen*  accounts,  and  ako  to  tbofe  who  an  interested  in  ap*> 
{|eals  against  such  accounts,  the  following  copy  of  the  Inatrao- 
tions  seat  by  the  Poor  Law  CommiasiOBers  to  the  Aaditon  of  the 
different  Unions,  will,  I  think,  be  acceptable. 

"  Poor  I^ror  Commfssion  OiBce,  SomeEMt  House, 

26th  JuBB^  1896. 

7o  thB  Auditor  <f Union, 

Sin, — Although  the  ovder  for  keeping,  eamining,  and  andit- 
ing  the  accounts  issued  to  your  Union  contains  a  general  outline 
of  your  duties  as  auditor,  yet  aset  is  impossible  in  an  instnunent 
of  that  nature  to  eonvey  such  detailed  eapknations  as  are  neces- 
aary  ior  the  due  understanding  of  the  subject,  the  Poor  Law 
Commissioners  for  England  and  Wales  deem  it  right  to  addiess 
t»  you  this  communication,  with  the  view  of  reUenng  you  from 
those  doubts  and  difficuldes  which  ^fxam  die  furious  letters  of 
nquizy  and  applications  for  informatmn  seeeived  by  the  Com- 
Biisstoners)  appear  to  have  embanamed  aaveral  of  the  anditoia 
in  the  performance  of  theb  duties. 

The  CommissioBars  were  well  aware  that  the  intndnctioii  of 
a  strict  and  efficient  system  of  auditing  ihe  accounts  connected 
-with  the  relief  of  the  noor,  in  lieu  of  the  annual  examination  by 
the  magistrates*  wfaicn  from  unavoidable  eircmnstaaces  has  in 
aiany  cases  been  of  a  formal  nature,  mi|[ht  expose  the  partieB 
heond  to  account  to  some  penonal  loss  m  consequence  of  nay- 
ments  made  by  them,  whicn,  althonflh  not  andioiiEed  bw  law, 
had  the  sanction  of  usage,  and  wfaidi  from  having  nnirannly 
Vem  made  through  a  long  oourae  of  yean,  nought  have  appeared 
to  be  both  legal  and  neoessaiy.  The  Commissioners  accordingly 
directed  the  inclosed  iastiuctional  letter  to  be  transmitted  pre- 
vious to  the  eommenoemoit  of  the  last  quarter,  to  all  parochial 
and  Union  offioen  bound  to  account,  containing  fiill  information 
aa  to  the  description  of  •the  expenditure  which  they  are  by  law 
authorized  to  continue.  To  tois  letter  they  request  ;fOor  paiu 
iicular  attention,  as  it  will  semre  also  for  your  own  guidance  as 
lo  the  monies  which  it  will  be  your  duty  to  see  brought  to  ao- 
aount ;  and  likewise  as  to  the  descriptioa  of  the  charges  which 
yon  will  be  bound  to  disallow. 

1.  The  first  step  as  a  preliminaiy  to  the  audit,  will  be  to 
forwasd  a  aotiee  to  the  Union  offiosrs,  for  the  production  of  the 
accounts ;  and  also  to  direct  the  clerk  of  the  Union  to  cause 
sotioe  to  be  served  on  tiie  several  parish  officers  of  the  parishes 
included  in  the  Union,  who  are  still  bound  to  aooouat. 

2.  These  notices  dionld  be  sent,  or  aerved,  six  clear  dam 
previous  to  the  respective  days  which  you  shall  appoint  for  the 

"of  the  Union  and  pnocbial  acconnta  leapectively.    You 
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should  aicertain  also  that  notice  of  the  day  appointed  for  the 
audit  of  the  Union  accounts  has  been  affixed  to  the  door  of  the 
workhouse,  and  that  the  Union  ledger,  and  the  abstract  of  the 
Union  accounts,  have  been  left  open  in  the  board  room  of  the 
guardians  for  the  inspection  of  the  rate-payers. 

3.  When  the  accounts  are  submitted  to  you,  it  will  be  your 
duty  to  see  that  they  are  made  out  in  the  form  prescribed  by  the 
Commissioners.  .  xou  will  observe  that  by  the  oefore-mentioned 
order  for  keeping,  examining  and  auditing  accounts,  it  is  directed 
that  the  clerk  to  the  board  of  c[uardians  shall,  at  the  common 
charge  of  the  Union,  provide  the  requisite  books  and  forms  of 
accounts.  Where  proper  books  have  not  been  provided,  you  will 
give  instructions  for  immediately  supplying  the  deficiency,  and 
if  you  deem  it  necessary  you  will  report  the  omission  to  this 
atoce ;  and  where  the  accounts  have  been  erroneously  entered, 
you  will  take  measures  for  the  prevention  of  the  irregularity  in 
future.  You  will  bear  in  mind  always,  that  a  main  part  of 
your  duty  as  an  auditor,  will  be  to  examine,  as  part  of  the  ac* 
counts,  all  returns  or  books  ordered  to  be  kept  as  a  record  of 
any  operations  or  matters  which  relate  to  the  management  of  the 
relief.  You  will  therefore  examine  the  pauper  description  lists ; 
the  medical  relief  lists ;  the  register  of  sickness  and  mortality ; 
to  see  that  they  are  correctly  made  out,  observing  that  these 
accounts  are  to  be  kept  to  shew  the  main  hicis  upon  which  re- 
lief is  given,  and  serve  as  the  justification  of  the  officer  and  the 
board  of  guardians  in  granting  relief,  and  also  as  a  record  of  the 
treatment  given.  You  will  also  see  that  in  the  quarterly  Union 
abstracts,  the  quantities  as  well  as  the  qualities,  and  the  prices 
of  the  goods  supplied  are  correctly  stated,  and  returned  to  the 
Commissioners.  The  officers  will  be  responsible  for  any  essential 
mis-statement  contained  in  these  accounts. 

4.  Having  ascertained  that  the  necessary  preliminaries  and 
forms  have  been  observed,  you  will  enter  upon  an  examination 
of  the  accounts  in  detail.  In  order  to  facilitate  such  examina- 
tion the  Commissioners  have  to  offer  to  you  the  following  in- 
structions and  explanations ;  and  first,  as  respects  the  parochial 
accounts. — In  the  Parochial  as  well  as  in  the  Union  accounts 
you  will  ascertain  that  all  sums  which  ought  to  be  received,  and 
all  sums  which  have  been  actually  received,  are  duly  accounted 
for;  and  that  all  that  is  stated  to  have  been  expended  has 
actually  been  expended :  and  you  will  determine  whether  the 
actual  expenditure  is  truly  stated,  and  has  been  made  in  con- 
formity to  the  law. 

5.  You  will  observe  that  it  forms  no  part  of  your  duties  as 
auditor,  to  determine  questions  as  to  the  proportions  or  equality 
of  the  assessment ;  the  justices  at  Sessions  being  the  proper 
judges  to  decide  on  such  points. 

6.  After  the  examination  of  the  rate  books,  and  the  collectors' 
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aceonnts,  you  will  next  call  for  the  teiriera  of  lands,  and  inven- 
tories of  stock,  and  see  that  the  income  from  those  sources,  if 
applicable  to  parish  purposes,  is  properly  brought  to  account. 
You  will  also  examine  the  paupers'  description  lists  for  the  cases 
of.those  to  whom  relief  has  been  given  by  way  of  loan ;  as  well 
as  of  persons  bound  to  contribute  towartb  the  support  of  pauper 
relations,  and  ascertain  the  amount  of  arrear,  and  the  amount 
recovered,  of  this  class  of  payments. 

7.  It  is  your  duty  to  aid  to  the  utmost  in  the  advancement  of  a 
ieg[ular  systematised  and  eflkient  management  in  parishes  and 
unions;  and  it  may  be  considered  as  evidence  of  improved 
management,  when  the  minor  sources  of  income,  and  tlie  outlets 
of  expenditure  (which  have  hitherto  been  roost  frequently  over* 
looked,)  are  found  to  be  vigilantly  examined  and  secured.  See 
paragraph  1,  of  the  Instructional  Letter  to  Parish  Officers. 

8.  In  exanuning  the  accounts  of  the  relieving  officers  you  wilP 
not  pass  charges  for  relief  given  to  any  person  whom  the  guar- 
dians did-  not  previously  authorize  the  officers  to  relieve,  or  the 
relief  which  the  guardians  did  not  confirm  after  it  was  given. 

9.  In  auditing  this  description  of  accounts,  you  will  keep  con* 
stantly  in  view  the  orders  of  the  Commissioners  for  regulating 
the  mode  in  which  relief  may  be  given  to  the  various  classes  off 
paupers.  You  will  examine  the  pauper  description  lists,  to  as- 
certain how  far  the  descriptions  are  truly  and  completely  entered' 
by  the  pioper  officer;  and  you  will  then  compare  them  with  the 
statements  of  the  amount  of  relief  actually  given,  and  especially 
examine  the  cases  of  emergency,  and  toe  alleged  -grounds  of 
deviation  from  the  prescribed  and  ordinary  mode  of  administer- 
ing relief,  if  such  shall  occur. 

10.  As  regards  casual  relief,  from  the  facilities  arising  from 
neglect,  consequent  on  the  trivial  nature  of  the  items,  when* 
viewed  separately,  and  from  the  too  easy  admission  of  over- 
charges as  mistakes,  considerable  frauds  have  been  heretofore 
committed  in  this  description  of  expenditure.  You  will  there- 
fore let  no  such  class  of  items  pass  without  due  inquiry  and 
investigation. 

11.  When  you  find  that  the  relief  which  has  been  given  to  a 
pauper  of  any  class  has  been  given  in  contravention  of  the  order»< 
and  regulations  of  the  Commissioners,  you  are  bound  to  disallow 
such  relief. 

.12.  In  examiningtheaccountsof  the  master  of  the  workhouse, 
you  will  ascertain  that  all  the  goods  have  been  duly  ordered  ; 
and  you  will  compare  the  quantities  of  provisions  consumed, 
with  the  number  of  paupers  actually  in  the  workhouse  at  dif- 
ferent periods  of  the  quarter,  as  shewn  in  the  admission  and 
discharge  book,  and  you  must  allow  no  charge  to  pass  in  respect 
of  any  pauper  .who  vras  not  regularly  admitted. 

13.  With  regard  to  the  books  of  the  medical  officer,  you  will 
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should  ascertain  also  that  notice  of  the  day  appointed  for  the 
«ndit  of  the  Union  accoonts  has  been  affixed  to  the  door  of  the 
workhouse,  and  that  the  Union  ledger,  and  the  abstract  of  the 
Union  accounts,  have  been  left  open  in  the  board  room  of  the 
guardians  for  the  inspection  of  the  rate-oayers. 

3.  When  the  accounts  are  submittea  to  you,  it  will  be  your 
duty  to  see  that  they  are  made  out  in  the  form  prescribed  b^  the 
Commissiouers.  .  lou  will  observe  that  by  the  before-mentioned 
order  for  keeping,  examining  and  auditing  accounts,  it  is  directed 
that  the  clerk  to  the  boara  of  &;uardians  shall,  at  the  common 
charge  of  the  Union,  provide  the  requisite  books  and  forms  of 
accounts.  Where  proper  books  have  not  been  provided,  you  will 
give  instructioos  for  immediately  supplying  the  deficiency,  and 
if  you  deem  it  necessary  you  will  rnmrt  the  omission  to  this 
oflSce ;  and  where  the  accounts  have  been  erroneously  entered, 
vott  will  take  measures  for  the  prevention  of  the  irre^arity  in 
future.  You  will  bear  in  mind  always,  that  a  main  part  of 
your  duty  as  an  auditor,  will  be  to  examine,  as  part  of  the  ac- 
counts, all  returns  or  books  ordered  to  be  kept  as  a  record  of 
an;ir  operations  or  matters  which  relate  to  the  management  of  the 
relief.  You  will  therefore  examine  the  pauper  description  lists; 
the  medical  relief  lists ;  the  register  of  sickaess  and  mortality ; 
to  see  that  they  are  correctly  made  out,  observing  that  these 
accounts  are  to  be  kept  to  shew  the  main  facts  upon  which  re- 
lief is  given,  and  serve  as  the  justification  of  the  officer  and  the 
board  of  guardians  in  granting  relief,  and  also  as  a  record  of  the 
treatment  given.  You  will  also  see  that  in  the  quarterly  Union 
abstracts,  the  quantities  as  well  as  the  qualities,  and  the  prices 
of  the  goods  supplied  are  correctly  stated,  and  returned  to  the 
Commissioners.  The  officers  will  be  responsible  for  any  essential 
mis-statement  contained  in  these  accounts. 

4.  Having  ascertained  that  the  necessary  preliminaries  and 
forms  have  been  observed,  you  will  enter  upon  an  examinatiou 
of  the  accounts  in  detail.  In  order  to  facilitate  such  examina- 
tion the  Commissioners  have  to  offer  to  you  the  following  in- 
structions and  explanations ;  and  first,  as  respects  the  parochial 
accounts. — In  the  Parochial  as  well  as  in  the  Union  accounts 
you  will  ascertain  that  all  sums  which  ought  to  be  received,  and 
all  sums  which  have  been  actual! v  received,  are  duly  accounted 
for ;  and  that  all  that  is  stated  to  have  been  expended  has 
actually  been  expended :  and  you  will  determine  whether  the 
actual  expenditure  is  truly  stated,  and  has  been  made  in  con- 
formity to  the  law. 

5.  You  will  observe  that  it  forms  no  part  of  your  duties  as 
auditor,  to  determine  questions  as  to  the  proportions  or  equality 
of  the  assessment ;  the  justices  at  Sessions  being  the  proper 
judges  to  decide  on  such  points. 

6.  After  the  examination  of  the  rate  books,  and  the  collectors' 
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accounts,  you  will  next  call  for  the  terriers  of  lands,  and  inven- 
tories of  stock,  and  see  that  the  income  from  those  sources,  if 
applicable  to  parish  purposes,  is  properly  brought  to  account. 
You  will  also  examine  the  paupeis'  description  lists  for  the  cases 
of  .those  to  whom  relief  has  been  given  by  way  of  loan ;  as  well 
as  of  persons  bound  to  contribute  towanu  the  support  of  pauper 
relations,  and  ascertain  the  amount  of  arrear,  and  the  amount 
recovered,  of  this  class  of  payments. 

7.  It  is  your  duty  to  aid  to  the  utmost  in  the  advancement  of  a 
regular  systematised  and  e6icient  management  in  parishes  and 
unions;  and  it  may  be  considered  as  evidence  of  improved 
management,  when  the  minor  sources  of  income,  and  the  outlets 
of  expenditure  (which  have  hitherto  been  most  frequently  over- 
looked,) are  found  to  be  vigilantly  examined  and  securea.  See 
paragraph  1,  of  the  Instructional  Letter  to  Parish  Otficers. 

8.  In  examining  the  accounts  of  the  relieving  officers  you  wilF 
not  pass  charges  for  relief  given  to  any  person  whom  the  guar- 
dians did-  not  previonsly  authorize  the  officers  to  relieve,  or  the 
relief  which  the  guardians  did  not  confirm  after  it  was  given. 

9.  In  auditing  this  description  of  accounts,  you  will  keep  con- 
stantly in  view  the  orders  of  the  Commissioners  for  regulating 
the  mode  in  which  relief  may  be  given  ta  the  various  classes  of 
paupers.  You  vrill  examine  the  pauper  description  lists,  to  as- 
certain how  far  the  descriptions  are  truly  and  completely  entered' 
by  the  proper  officer ;  and  you  will  then  compare  them  with  the 
statements  of  the  amount  of  relief  actually  given,  and  especially 
examine  the  cases  of  emergency,  and  the  alleged  -grounds  of 
deviation  from  the  prescribed  and  ordinary  mode  of  admimster- 
ing  relief,  if  such  shall  occur. 

10.  As  regards  casual  relief,  from  the  facilities  arising  from 
neglect,  consequent  on  the  trivial  nature  of  the  items,  when- 
viewed  separately,  and  from  the  too  easy  admission  of  over- 
charges as  mistakes,  considerable  frauds  have  been  heretofore 
committed  in  this  description  of  expenditure.  You  will  there- 
fore let  no  such  class  of  items  pass  without  due  inquiry  and 
investigation. 

11.  When  you  find  that  the  relief  which  has  been  given  to  a 
pauper  of  any  class  has  been  given  in  contravention  of  theOTder»> 
and  regulations  of  the  Commissioners,  you  are  bound  to  disallow 
such  relief. 

...  12.  In  examining  the  accounts  of  the  master  of  the  workhouse, 
you  will  ascertain  that  all  the  goods  have  been  duly  ordered  ; 
and  you  vrill  compare  the  quantities  of  provisions  consumed, 
with  the  number  of  paupers  actually  in  the  workhouse  at  dif- 
ferent periods  of  the  quarter,  as  shewn  in  the  admission  and 
discharge  book,  and  you  must  allow  no  charge  to  pass  in  respect 
of  any  pauper  who  was  not  regularly  admitted. 

13.  With  regard  to  the  books  of  the  medical  officer,  you  will 
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have  to  oonsiik  them  ohieAy  in  order  to  aee  that  the  descripUons 
of  the  maladies  of  the  paupers  ia  the  rdieving  officer's  hooka  are 
cooect,  and  that  the  auowances  of  wine  and  diet  or  other  special 
lelief  for  the  sick  appearingf  in  the  hooka  of  the  felievin^  officer 
or  the  master  of  the  workhouse^  were  duly  sanctioned  by  tiie 
medical  officer,  and  approived  by  the  guardians. 

14*  Yott  will  check  the  several  chief  accounts  in  the  mannw 
following : — ^The  out  relief  account  in  the  ledger,  by  comparing^ 
it  with  the  suhndiary  books  of  the  rriiering  officer,  and  the 
weekly  minutes  of  the  settlement  of  the  same  in>the  minute  book, 
ef  the  board  of  guardians ;  the  in-maintenance  account,  \sj 
comparing  it  with  the  subsidiary  relief  lists  and  provision  book 
of  the  master  of  the  workhouse,  and  the  weekly  minutes  of  the 
settlement  of  the  same  in  the  minute  book,  and  with  theclodiing^ 
account  in  the  ledger ;  the  establishment  charges,  by  comparing 
all  salaries  and  other  payments  necessary  to  be  sanctioned  by 
the  Poor  Law  Commissioners  with  their  orders  thereon,  and  with 
the  minutes  of  the  guardians,  and  the  bills  and  vouchers  appli- 
cable thereto ;  the  treasurer's  account,  with,  the  minute  book, 
and  the  several  checks  directed  therein  to  be  drawn. 

15.  Where  the  clerk  is  an  attorney  and  brings  in  a  bill  for 
professional  services,  which  he  oonsi<fers  not  to  be  expressiy  or 
impliedly  remunerated  by  his  salary,  you  must  refer  to  the  terms 
of  his  engagement  as  to  his  claim  to  such  extra  remuneration, 
far  any  other  expenditure  than  his  costs  out  of  pocket.  If  the 
terms  of  his  engagement  do  not  include  his  professional  services^ 
you  must  regard  him  first  solely  in  his  capacity  of  clerk,  and 
allow  no  extra  charge  for  any  work  or  services  which  the  clerk 
if  he  had  not  been  a  professional  man  might  have  performed ; 
and  then  you  must  consider  him  in  his  professional  capacity  as 
a  person  unconnected  with  the  Union,  and  require  that  the 
board's  authority  be  produced  for  the  undertaking  of  the  pro- 
oeedings  or  other  business  which  are  the  subject  of  the  charge, 
and  which  would  not  come  within  his  general  duty  as  clerk. 

16*  Where  the  law  has  made  an  exemption  from  any  charge 
in  favour  of  the  rate-payers,  the  advantage  of  the  exemptioB 
should  not  be  allowed  to  be  lost  through  me  negligence  or  in- 
advertence of  the  officers.  Thus  the  appointments  of  paid 
efficera  of  the  Union;  and  all  instruments  made  in  pursoanceof 
the  orders  of  the  Commissioners,  are  exempted  from  stamp  duty 
by  the  86th  section  of  the  Poor  Law  Amendment  Act,  as  are 
indentures  of  parish  apprentices  by  the  Stamp  Act. 

17.  In  carrying  through  the  audit,  youviill  bear  in  mind  that 
clearness  and  apparent  completeness  is  not  a  proof  of  truth  in; 
the  accounts ;  and  whilst  you  pass  no  obscurity  in  them  without 
investigation^  you  should  not  pass  even  an  orderly  stated  ae** 
count  on  trust ;  but  should  from  time  to  time  select  items,  indis* 
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«criiiiiiifttely  or  otlMrwise,  from  each  clan  of  charges,  and  ascer* 
tain  their  reality  and  correctness. 

18.  You  will  observe  generally,  whether  the  items  which  you 
collate  in  the  accounts  intended  to  check  each  other,  have 
-refierence  to  the  same  subject ;  and  whether  the  dalen,  names, 
persons,  places,  and  other  circumstances  properly  correspond. 

19.  In  the  coarse  of  the  detailed  ezamination,  you  should 
note  down  in  writing  every  error  in  casting;  every  erasure 
which  tends  to  throw  suspcion  upon  particular  charges,  items, 
or  vouchers ;  every  deficiency  or  inegularity  in  the  vouchers, 

>  or  in  the  general  correctness  and  truth  of  the  transactions,  to- 
gether wiUi  any  deviation  from  the  orders  of  the  Commissioners, 
or  the  provistions  of  the  law,  and  any  ezpenditnie  of  an  unusual 
or  exceptionable  description. 

20.  Any  doubts  which  you  may  deem  of  sufficient  importance, 
you  may  refer  to  the  Poor  Law  Commissioners,  or  to  th^r 
Assistant  Commissioner,  who  will  give  you  their  opinion  and 
advice  upon  the  subject. 

21.  The  amount  of  all  disallowances  and  surcharges,  must  be 
charged  against  the  person  accounting ;  and  should  there  not 
be  a  balance  to  cover  the  amount  in  the  current  quarter,  the 
difference  may  be  carried  forward  against  him  in  the  succeeding 
quarters'  account.  But,  ordinarily,  it  should  be  required  to  be 
paid  at  the  time  -,  and  if  not  paid,  it  will  be  your  duty  to  report 
the  same  to  the  Commissioners,  and  under  their  directions  to 
take  proceeding  for  recovering  the  amount,  in  the  same  manner 
as  penalties  under  the  Poor  Law  Amendment  Act. 

22.  Where  it  appears  to  yon  that  the  accounts  of  any  paid 
officer  are  fraudulent,  or  so  far  incompletely  kept,  from  negli- 
gence or  wilfulness,  as  to  prove  his  incompetency,  it  will  be 
your  duty  immedialel^  to  report  the  circumstances  to  the  Com- 
missioners. 

23.  In  order  to  illustrate  the  routine  of  an  audit,  the  follow- 
ing specimens  are  given  of  the  vouchers  and  evidence  required 
to  sustain  a  few  items  of  charge. 

T.       -r  />L  VoiLchtTi,  See,  required  to  support  the 

Jtemt  if  Chargei.  ^      j^^^ 

^Resolution  of  Board  of  Guardians 
thereon. 
The  Poor  Law  Commissioners*  Order 

or  Sanction. 
Copy  of  the  Contract  with  the  Builder, 
f.u    IT  •      ^-D-  J      &c.  and  the  Plan, 
of  the  Union  or  Pa-^  The  Surveyor's  Certificate  of  the  WoA 

^°  executed,  and  that  it  has  been  done 

to  his  satisfaotion. 
The  Minute  of  the  Board  of  Guardi- 
ans to  the  same  effect,  at  the  close 
^    of  the  quarter. 


i\.  Buildings  on  account 
oftl 
rish 
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Jam  cr  Charge,.  ^^***"'  *'•  ^^^  ''^  •«^^«^'  ^^^ 

/'Besides  the  usual  Authorities  and 
1     Vouchers,  call  for  the  Inventonr, 

2.  Furniture <      and  see  that  the  articles  areduiy 

i     inserted;  if  necessary,  trace  or  re- 
V^    quire  them  to  be  pointed  out. 


fThe  Board's  Direction  to  the  Attor- 
ney. 
The  Attorney's  Bill,  (taxed,  if  taxa- 

3.  Law  expenses <{      ble,  by  the  proper  Officer.) 

The  Board*8  Order  to  pay  the  Bill. 
The  Receipt  in  full  of  all  demands 
^    respecting  the  subject-matter. 


4.  Bread  made  and  con- $"^°X't  *^^  rt'^^'-*t^  .1^°"'  ""' 
sumed  i      Wheat  purchased,   with  the  pro- 

(.     portion  of  Bread  produced. 


5.  Articles  sold  .......  r Compare  the  Cash  Accounts  with 

J      the  Store  Accounts. 
Articles  destroyed,      J  Require  a  Certificate  or  proof  of  the 
lost,  or  wasted  ....  v.     destruction,  loss  or  waste. 


6.  Salaries  of  Officers  r  Their  appointment  by  the  Board  of 
and  Servants  of  the<  Guardians,  and  the  sanction  of  the 
Union C.     Board  of  Poor  Law  Commissiooers. 

26.  If  there  be  an  increase  of  the  number  of  any  class  of 
Paupers,  or  in  any  branch  of  the  expenditure,  you  will  report 
thereon,  and  state  the  cause  of  it  as  far  as  you  can  ascertain,  for 
the  information  of  the  Commissioners ;  as  also  on  any  decrease 
arising  from  any  peculiar  occurrence  within  the  Union.  You 
will  likewise  be  pleased  to  report  to  them  any  improvements  of 
which  the  mode  oi  transacting  business  of  the  Union  may  appear 
to  you  to  be  susceptible ;  and  generally  on  any  matters  con- 
nected with  the  state  of  pauperism  in  the  Union,  or  in  the  dis- 
trict in  which  it  is  situate. 

I  have  the  honor  to  be.  Sir, 

Your  very  .obedient  Servant, 

£i)wiN  Chax>wigk»  SecretMy.** 
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Judgment.']  Any  of  the  jaadces,  who  are  rated  as  occapien 
or  iohabitants  in  the  parish  or  township,  cannot  vote  in  deter- 
mining the  appeal.  (16  G,2,  e,  18,  f.  3.)  And  where,  upon 
such  an  appeal,  it  appeared  that  one  of  the  justices  declined  to 
join  in  the  decision,  because  he  was  a  rated  inhabitant  of  the 
pariah  ;  but  afterwards,  upon  application  to  the  Sessions  for  a 
case,  this  justice  and  two  others  voted  for  it,  and  two  against  it, 
80  that  a  case  was  granted :  upon  the  case  being  returned  on 
the  certiorari,  a  motion  was  made  to  quash  the  certiorari,  on 
the  ground  that  the  justice,  being  a  rated  inhabitant  of  the  pa- 
rish, could  not  vote  even  upon  the  question  of  granting  a  case ; 
and  the  Court  were  of  this  opinion  ;  they  said  the  safer  course 
was  to  hold,  that  magistrates  should  not  interfere  in  any  way,  in 
cases  where  they  are  directly  or  indirectly  interested.  R,  v. 
Gudrid^e,  5  B.  ^  C.459,  8  D.  ^  R.  217. 

The  judgment,  if  in  favour  of  the  respondents,  is,  that  the 
order  of  allowance  be  confirmed  ;  if  for  the  appellants,  that  cer- 
tain items  be  disallowed  or  reduced,  and  that  the  respondents 
pay  the  amount  to  the  present  overseers.  If  the  Court  grant 
costs,  the  award  of  costs  also  forms  part  of  the  judgment. 
Where  the  Sessions  upon  appeal  disallowed  some  items  in  the 
account,  but  omitted  to  order  the  respondents  to  pay  it  over  to 
^tue  then  overseers :  the  Court  of  King's  Beach  held,  that  any  two 
justices  out  of  Sessions  might  enforce  the  payment  of  it,  in  the  same 
manner  as  they  would  any  other  balance  in  the  hands  of  over- 
seers who  had  gone  out  of  office.  A.  v.  Sir  J,  Carter  et  aL,  4 
T.  R.  246.  As  to  the  present  mode  of  enforcing  payment  of 
such  balances,  see  4  ^  5  W,  4,  c.  76,  s.  47. 

Co»U,']  By  Stat.  17  G.  2.  c.  38,  s.  4,  in  an  appeal  against  over- 
seers' accounts,  the  justices  *'  may  award  and  order  to  the  part^, 
for  whom  such  appeal  shall  be  determined,  reasonable  costs,  in 
the  same  manner  that  they  are  empowered  to  dp  in  case  of  ap- 
peals concerning  the  settlement  of  poor  persons,"  by  stat  8  &  9* 
W.  3,  c.  30.  See  the  cases  decided  upon  this  section,  with  re- 
spect to  appeals  against  rates,  ante,  p,  336,  337. 


Section  6. — Appeal  agaimt  the  Disallowance  of  Overseers' 

Accounts, 

In  what  Cases.']  Before  stat.  50  Geo.  3,  c.  49,  the  justices 
at  the  General  Quarter  Sessions  alone  could  disallow  any  of  the 
stems  in  an  overseer's  account ;  and  this  only  upon  an  appeal 
against  the  accounts.  The  justices  out  of  Sessions  might  refuse 
to  allow  them,  but  they  had  no  authority  to  strike  any  of  them 
out,  or  otherwise  disallow  them.  By  50  G.  3,  c.  49,  s.  1,  how^ 
evtr,  leciting  the 43  £liz.  c.2,  and  the  17  G.  2,  c.  38,  as  to  over* 
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seen'  accounts,  it  is  enacted  "  that  in  all  cases  where  any  such 
account  is  lequiied  to  be  made  and  yielded,  and  to  be  signed 
and  attested  as  aforesaid,  by  virtue  of  the  aforesaid  last  recited 
act,  every  such  account  shall  be  submitted  by  the  churchwar* 
dens  and  overseers  to  tvro  or  more  justices  of  the  peace  of  the 
county,  dwelling  in  or  near  the  parish  or  place  to  which  such  ac- 
count shall  relate,  at  a  special  Sessions  for  that  purpose  to  be 
holden  within  the  fourteen  days  appointed  by  the  said  last  re^ 
cited  Act  for  delivering  in  such  account;  and  the  justices  shall, 
and  they  are  hereby  authorized  and  empowered,  if  they  shall  so 
think  fit,  to  examine  into  the  matter  of  every  such  account,  and 
to  administer  an  oath  or  affirmation  to  such  churchwardens  and 
overseers  of  the  truth  of  such  account,  and  to  disallow  and  strike 
out  of  every  such  account,  all  such  charges  and  payments  as  they 
shall  deem  to  be  unfounded,  and  to  r^uce  such  as  they  shall 
deem  to  be  exorbitant,  specifying  upon  or  at  the  foot  of  such 
account  every  such  charge  or  payment  and  its  amount,  so  far  as 
such  justices  shall  disallow  or  reduce  the  same,  and  the  cause 
for  which  the  same  was  disallowed  or  reduced ;  and  it  shall  be 
lawful  for  such  two  or  more  justices,  and  they  are  hereby  re- 
quired, to  signify  their  allowance  and  approbation  of  any  such 
account  under  their  hands,  and  to  sign  and  attest  the  caption 
of  the  same  at  the  foot  of  such  account,  in  manner  directed  by 
the  said  last  recited  Act." 

And  by  section  2,  "  if  any  such  churchwardens  and  overseers, 
or  any  of  them,  shall  feel  themselves,  himself  or  herself  aggrieved 
by  the  disallowance  or  reductions  of  any  such  charges  or  pay- 
inents,  and  be  desirous  of  appealing  against  any  order  in  that 
respect  made  by  any  such  two  or  more  justices  of  tne  peace,  it  shall 
ana  may  be  lawml  for  him,  her,  or  them  to  enter  an  appeal 
against  such  order,  at  the  next  General  or  Quarter  Sessions  to  be 
holden  next  after  the  tenth  day  from  the  making  of  such  order, 
he,  she,  or  they,  having  first  paid  or  delivered  over  to  the  sue* 
eeeding  churchwardens  and  overseers  such  sum  and  sums  of 
money,  goods  and  chattels,  and  other  thin^,  as  on  the  face  of 
the  account,  which  shall  have  been  submitted  by  him,  her,  or 
them  to  such  two  or  more  justices  in  manner  aforesaid,  shall 
appear  and  be  admitted  to  be  due  and  owing  from  him,  her,  or 
them,  or  remaining  in  his,  her,  or  their  hands,  and  having  also 
entered  into  a  recognizance  before  one  or  more  such  justice  or 
justices,  with  two  sufficient  sureties  to  be  approved  of  by  such 
justice  or  justices  before  whom  such  recognizance  shall  be  ac- 
4nowledged,  in  not  less  than  double  the  sum  or  value  in  dispute* 
to  enter  such  appeal  at  such  next  Geoeral  or  Quarter  Sessions, 
•and  abide  by  such  order  as  shall  at  that  or  any  subsequent  Ses- 
sions be  made  on  such  appeal ;  and  it  shall  and  may  be  lawful 
for  the  justices  of  the  peace  assembled  at  such  General  or  Quarter 
Sessions,  on  proof  of  the  matters  aforesaid,  and  on  the  produc- 


Disallowance  of  Overseers*  Accounts,         365 

tioQ  of  such  recogoizance,  and  proof  of  the  same  having  been 
duly  entered  into,  to  adjourn  such  appeal,  if  they  shall  see  occa- 
sion, or  to  hear  the  same,  and  to  examine  into  and  confirm  or 
reverse  such  disallowance  or  reduction,  in  the  whole  or  in  part, 
as  to  such  justices  at  such  Sessions  shall  seem  just"  Se*  aUo 
Sect,  6. 

At  what  Sessions.l  The  appeal  must  be  entered  "  at  the 
next  General  or  Quarter  Sessions  to  be  holden  next  after  the 
tenth  day  from  the  making  of  the  order,''  50  O.  3,  c.  49.  s.  2, 
supra,  that  is  to  say,  from  the  disallowance.  As  to  the  meaning 
of  the  terms  "  General  or  Quarter  Sessions,"  see  R.  v.  J  J,  of 
London,  15  East,  632,  and  ante,  p.  327.  After  being  thus  en- 
tered, the  justices  at  Sessions  may  adjourn  it  (if  they  shall  see 
occasion)  or  hear  it.  50  G.  3,  c.  49,  s.  2,  supra.  In  prac- 
tice, however,  it  is  very  seldom  tried  at  the  same  Sessions  it  is 
entered,  but  is  usually  respited  at  the  fiist  Sessions  as  a  matter 
of  course. 

Recognizance,  ^c]  The  appellant,  before  he  enters  his  ap- 
peal, is  required  to  do  two  things : 

First,  he  must  pay  and  deliver  over  to  his  successors  in  office, 
such  sum  of  money,  and  such  goods,  chattels,  and  other  things, 
as  on  the  face  of  his  account  appear  and  are  admitted  to  be  doe 
and  owing  from  him,  or  remaining  in  his  hands.  50  G.  3,  c.  49, 
s,  2,  ante,  p.- 362. 

Secondly,  he  must  enter  into  a  recognizance  in  double  the 
sum  in  dispute,  conditioned  to  enter  the  appeal  at  the  next  Ses- 
sions, and  to  abide  by  such  order  as  shall  then  or  at  any  subse- 
quent Sessions  be  made  on  such  appeal.  50  G.  3,  c.  49,  s.  2. 
see  ante,  p,  362.  It  must  be  entered  into  before  "  one  or  more 
such  justice  or  justices  >"  which  seemingly  means,  that  it  shall 
be  entered  into  before  one  or  more  o^  the  justices  who  disallowed 
the  accounts.  And  what  is  strongly  confirmatory  of  this  con- 
struction is,  that  the  statute  does  not  require  any  notice  of  ap- 
peal, and  the  recognizance  may  probably  be  the  only  intimation 
the  justices  may  have  of  the  party's  intention  to  ap|)eal. 

As  to  notice  of  appeal,  it  is  to  be  remarked  that  the  statute 
does  not  require  it ;  and  the  stat.  17  G.  2,  c.  38,  s.  4,  and  41 
G.  3,  c.  23,  s.  4,  respecting  notice  in  appeals  against  overseers' 
accounts,  do  not  extend  to  this  case.  The  cases  of  R.  v.  55.  of 
Kent,  (6  M,  ^  S,  258,  and  ante,  p.  272,)  and  R.  v.  JJ.  of  Essex, 
(4  B,ii;  Aid,  276,  anU,  p.  272,)  establish,  that  where  a  statute, 
giving  an  appeal,  directs  a  recognizance  to  be  entered  into,  and 
makes  no  mention  of  any  notice  of  appeal,  notice  of  appeal  is 
not  necessary ;  the  recognizance  will  be  deemed  sufficient  notice. 
But  notwithstanding  these  cases,  if  the  appeal  be  entered  and 
respited,  it  may  be  prudent  to  give  notice  of  appeal  to  the  jus* 
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tices,  and  pethaps  also  to  the  present  cbuichwardens  and  over* 
seers :  to  the  jastices,  becaase  it  is  against  their  act  that  the 
party  appeals;  tet  ant8«  p.  265 ;  and  to  the  churchwardens  and 
overseers,  becaose  the  parish  is  interested  in  the  event  of  the 
appeal,  to  the  extent  of  the  items  disallowed. 

Proceedingi  at  the  Hearing.'}  As  soon  as  the  appeal  is  called 
on,  the  appellant  ma^  be  called  upon  to  prove  bis  having  paid 
over  the  balance  in  his  hands  to  the  present  overseers,  and  also 
his  having  entered  ioto  the  recognizance;  and  care  therefore 
should  be  taken  that  the  clerk  of  the  peace  should  have  the  re- 
cognisance in  Court.  After  this,  the  trial  proceeds  There  are 
no  cases,  and  very  HtUe  practice  in  this  particular  kind  of  ap- 
peal, from  which  any  rule  can  be  deduced  as  to  whether  the  ap- 
pellant  or  respondent  shall  begin.  The  general  role  in  appeals, 
we  have  seen,  (ante,  p.  283,)  is,  that  the  respondent  shall  begin ; 
and  it  will  be  best  perhaps  to  adopt  that  rute  in  this  particular 
case,  especially  if  the  justices  have  not  stated  at  the  foot  of  the 
account  their  reasons  for  disallowing  or  reduciog  the  items  in 
question  ;  for  the  appellants  may  not  know  in  what  manner  to 
sustain  the  items  objected  to,  until  the  respondents  apprize  them 
of  the  objections.  The  respondents'  case  resembles  the  case  of  the 
appellants  in  the  lastappea>,  and  is  managed  in  the  same  way ;  and 
ibe  appellants  in  this  case  are  in  the  same  situation  with  the  re- 
spondents in  that.  See  ante,  p.  343.  As  to  the  items  which  ought 
to  be  allowed,  and  those  which  ought  not,  tee  ante,  p.  343 — 360. 

After  the  case  is  closed  on  both  sides,  the  justices  consider  of 
their  judgment,  and  "  confirm  or  reverse  the  disallowance  or  re> 
duction,  in  the  whole  or  in  part,  as  to  such  justices  at  such  Ses- 
sions shall  seem  just ;  and  in  any  such  case,  the  said  justices 
at  such  Sessions  may  (if  they  shall  think  fit)  make  an  order  that 
sttch  churchwardens  and  overseers  shall  have  the  costs  by  them 
incurred  upon  any  such  appeal,  defrayed  out  of  the  poor-rates  of 
such  parish  or  place ;  arid  the  order  of  the  General  Quarter 
Sessions,  in  execution  of  the  powers  given  them  by  this  Act, 
shall  be  binding  on  all  parties. 

By  the  5ih  section  of  stat.  50  G.  3,  c.  49,  the  certiorari  is 
taken  away ;  and  therefore  upon  the  trial  of  this  appeal,  the 
Sessions  cannot  grant  a  special  case. 


Section  7. — Appeal  against  a  County  Uate, 

In  what  Caeet,  and  by  toham.]  Formerly  tlie  different  charges 
upon  counties,  such  as  the  repairing  of  bridges,  building  and 
repairing  gaols,  passing  vagrants,  &c.,  were  levied  under  separate 
acts  of  parliament,  and  there  was  no  general  county  rate.  This, 
besides  being  harassing  and  inconvenient,  was  found  also  to  be 
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very  expensive,  the  expense  of  collectioii  being  often  more  disa 
ibe  amount  required.  By  stat.  12  G.  2,  c.  29,  therefore,  in 
order  to  remedy  this,  it  was  enacted  that  the  justices  at  their 
General  or  Quarter  Sessions  should  make  one  (general  rate  upon 
the  county  for  all  the  difierent  purposes  aforesaid,  to  be  assened 
npon  every  town,  parish  or  place  within  it,  in  such  proportions  as 
the  rates  under  the  said  several  acts  of  parliament  had  theretofore 
1)een  usually  assessed,  to  be  collected  by  the  high  constable  of 
each  hundred  from  the  churchwardens  and  overseers  of  the  poor 
of  each  parish,  &c.  within  his  district,  and  to  be  paid  out  of  the 
poor-rates. 

And  by  the  same  statute,  12  G.  2,  c.  29,  s.  2,  it  is  enacted, 
"  that  in  case  the  churchwardens  and  overseers  of  any  parish  or 
place  shall  at  any  time  have  reason  to  believe  that  the  said  parish 
or  place  is  overrated,  such  churchwardens  and  overseers  may  ap- 
peal to  the  respective  justices  of  the  peace  at  their  next  General 
or  Quarter  Sessions,  against  such  part  of  the  rate  only  as  may 
affect  the  parishes  or  places  in  which  they  serve  such  offices  ; 
which  justices,  or  the  greater  part  of  them,  then  and  there  as- 
sembled, are  hereby  authorized  and  empowered  to  hear  and  finally 
determine  the  «aroe:  provided  nevertheless,  that,  upon  suck 
appeal  such  rate  shall  not  be  quashed  or  destroyed  in  regard  to 
anj  other  parishes  or  places  assessed  thereby." 

As  the  proportions  of  the  different  parishes  under  the  ancient 
assessments,  however,  had  from  several  causes  become  very  un- 
equal, it  was  thought  right,  in  all  cases  where  circumstances 
should  require  it,  to  enable  the  justices  at  Sessions,  by  having 
returns  made  to  them  by  the  churchXvardens  and  overseers  <^ 
each  parish,  &c.  of  the  value  of  the  rateable  property  within  the 
same,  to  assess  each  parish,  &c.  in  the  county  according  to  a 
pound  rate  of  the  annual  value  of  the  rateable  property  within  it. 
This  was  done  by  stat.  55  G.  3,  c.  51.    And  ny  the  14th  section 
it  is  provided,  "  that  if  the  churchwarden  or  churchwardens* 
overseer  or  overseers  of  the  poor,  or  other  inhabitant  or  inhabit- 
ants of  any  parish,  township  or  place,  whether  parochial  or 
otherwise,  where  there  is  no  churchwarden  or  overseer  or  person 
appointed  to  act  as  such,  shall  at  any  time  have  reason  to  think 
that  such  parish,  township  or  place  is  aggrieved  by  any  rate  now 
existing  or  hereafter  to  be  made,  either  in  pursuance  of  this  Act 
or  of  any  Act  or  Acts  now  in  force,  whether  it  be  on  account  of 
the  proportions  assessed  upon  the  respective  parishes,  townships 
or  places  being  unequal,  or  on  account  of  some  one  or  more  of 
them  being  without  sufficient  cause  omitted  altogether  from  the 
rate,  or  on  account  of  such  parish,  township  or  place  being 
rated  at  a  higher  proportion  of  ue  pound  sterhng,  according  to 
the  fair  annual  value  of  the  rateable  property  therein,  than  has 
been  fixed  and  declared  by  the  justices  of  the  peace  of  the  said 
comity  in  Sessions  assembled^  as  the  basis  of  the  rale  of  the 
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saM  eoanty,  or  on  acconnt  of  anj  other  jast  caase  of  complaint 
whatsoever:  it  shall  be  lawful  for  such  churchwarden  or  church- 
wardens, overseer  or  overseers  of  the  poor,  or  other  inhabitant 
'or  inhabitants  where  there  is  no  churchwarden  or  overseer,  or 
person  appointed  to  act  as  such,  to  appeal  to  the  justices  of  the 
peace  for  the  county,  at  any  General  or  Quarter  Sessions,  against 
such  part  of  the  rate  only  as  may  aflect  the  parish  or  parishes, 
township  or  townships,  place  or  places,  which  are  unequally 
rated,  or  which  shall  appear  to  be  overrated  or  underrated^'or 
omitted  altogether  from  tne  rate;  and  the  said  justices  are 
hereby  empowered  to  hear  and  finally  determine  the  same,  and 
-either  to  confirm  such  parts  of  the  rate  as  shall  have  been  ap- 
pealed against,  or  to  correct  such  inequalities^  disproportions  or 
omissions  as  shall  be  proved  to  exist  therein,  in  such  manner  as 
to  them  the  said  justices  shall  appear  fair,  just,  and  equitable  -, 
any  thing  in  this  Act,  or  any  former  Act  or  Acts,  or  any  law, 
usage  or  custom  to  the  contrary  thereof  notwithstanding  :  pro- 
vid«l  nevertheless,  that  upon  such  appeal,  no  such  rate  shall  be 
quashed  or  destroyed  in  regard  to  any  other  parish,  township  or 
place,  unless  in  cases  where  the  justices  of  the  peace  in  any 
county,  in  General  or  Quarter  Sessions  assembled,  or  the  major 
part  of  them,  shall  deem  it  necessary  to  proceed  to  the  making 
of  an  entire  new  rate,  and  shall  proceed  therein  according  to 
the  provisions  of  this  Act." 

It  has  been  holden  that  this  14th  section,  giving  the  appeal, 
extends  to  all  county  rates,  even  those  made  under  local  acts ; 
and  that  where  such  a  local  act  contained  an  appeal  clause,  the 
parties  notwithstanding  might  appeal  under  this  section.  A.  v. 
JJ,  of  Buckinghamshire^  7  B.  ^  C.  3.  And  it  extends  not  only 
to  parishes  rated  on  a  pound  rate  under  this  statute,  but  also  to 
parishes  rated  according  to  the  proportions  in  the  ancient  assess- 
ments. Where  one  of  the  parishes  of  the  city  and  county  of  the 
city  of  York,  appealed  against  a  rate,  on  the  ground  of  being 
overrated,  and  the  justices  at  Sessions  refused  to  entertain  the 
appeal,  on  the  ground  that  all  the  parishes  had  been  rated  at  fixed 
proportions  for  a  long  series  of  years,  and  they  had  no  power  to 
vary  those  proportions  :  but  upon  application  for  a  mandamus, 
the  Court  of  King*s  Bench  held  that  they  had  power  to  do  so, 
and  that  so  far  from  its  being  at  variance  with  the  obiect  of  this 
Act,  they  considered  it  the  most  convenient  construction  the  Act 
could  receive.  R.  v.  JJ.  of  York,  2  B.  ^  C.  771.  But  the 
grievance  must  be,  that  the  whole  parish,  &c.  is  overrated,  &c,, 
and  not  that  individuals  in  it  are  overrated  with  respect  to  other 
individuals  in  another  parish.  Where  an  appeal  was  brought  by 
the  churchwardens  and  overseers  of  the  township  of  S.,  in  the 
county  of  W.,  and  by  A.  B.,  C.  D.  and  E.  F.,  against  the 
i:hurchwardens  and  overseers  of  the  parish  of  B.,  in  the  same 
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county,  and  agaioit  G.  H.,  I.  K.  and  L.  M. ;  and  they  tUted 
in  tbeir  notice,  as  grounds  of  appeal,  that  G.  H.,  I.  K.  and 
L.  M.  were  underrated,  and  that  A.  B.,  C  D.  and  £.  F.  were 
overrated :  but  the  Court  of  King's  Bench  held  that  they  could 
not  appeal  upon  these  grounds ;  the  grievance  must  be,  tnat  the 
township  or  parish  is  overrated.  R,  v.  J  J,  of  Weitmoreland, 
10  B.  Sf  C,  226. 

'  In  boroughs,  by  stat'.  5  £c  6  W.  4,  c.  76,  s.  92,  the  council  of 
the  borough  are  enabled  to  order  a  borough  rate  to  be  made 
within  the  borough,  in  the  nature  of  a  county  rate ;  and  for 
that  purpose  they  shall  have  alhthe  powers  and  authorities  that 
justices  of  the  peace  have  under  the  above  statute  55  G.  3,  c.  51, 
except  that  the  appeal  against  such  rate  shall  not  be  to  the 
council :  but  *'  if  any  person  shall  think  himself  aggrieved  by 
any  such  rate,  it  shall  be  lawful  .for  him  to  appeid  to  the  re- 
eordec  at  the  next  Quarter  Sessions  for  the  borough  in  which 
such  rate  has  been  made,  or  in  case  there  shall  be  no  recorder 
within  such  borough,  to  the  justices  at  the  next  Court  of  Quarter 
Sessions  for  the  county,  within  which  such  borough  is  situate, 
or  whereunto  it  is  adjacent ;  and  such  recorder  or  justices  re- 
spectively shall  have  power  to  hear  and  determine  the  same,  and 
to  award  relief  in  the  premises,  as  in  the  case  of  an  appeal 
against  any  county  rate. 

To  what  Se»sUm$,'\  Against  a  county  rate,  the  appeal  must 
have  been  to  the  next  General  or  Quarter  Sessions,  by  12  G.  2, 
c.  29,  s.  12 ;  but  by  stat.  55  G.  3,  c.  51,  s.  14,  no  time  is 
limited,  but  the  parish  &c.  may  appeal  against  the  rate  at  "any 
General  or  Quarter  Sessions  for  the  county.  In  boroughs, 
however,  the  appeal  against  the  borough  rate  must  be  to  the 
next  Sessions.    5^6  H^.  3,  c.  76,  s.  92,  tupra. 

Notice  of  Appeal."]  By  stat.  57  G.  3,  c  94,  s.  2,  it  is  provided 
"  that  fourteen  clear  days'  notice  in  writing  shall  be  given  by 
the  parties  intending  to  appeal  against  any  rale  or  assessment,  to 
the  parties  against  whose  rate  the  appeal  is  to  be  made,  the  clerk 
of  the  peace  of  the  county,  and  the  hundred  constable,  of  the  in* 
tention  to  try  such  appeal  at  the  next  General  Sessions  of  the 
Peace."  The  words  '*  the  parties  against  whose  rate  the  appeal 
is  to  be  made,"  are  rather  equivocal.  In  strictness  they  mean 
the  iustices  at  Sessions,  for  it  is  their  rate ;  but  it  would  be  ab- 
surd to  give  the  Act  such  a  construction.  It  evidently  means 
the  parishes  or  townships  which  the  appellants  sa;^  are  underrated, 
or  with  respect  to  which  their  parisn  or  township  is  overrated  ; 
and  that'notice  shall  be  given  to  the  churchwardens  and  overseers 
thereof  accordingly,  together  with  the  clerk  of  the  peace  and 
constable  of  the  hundred.  These  are  to  be  the  respondents. 
The  appellants  must  be  the  churchwardens  and  overseers  of  the 
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&c.»  compUuning ;  or  Uie  OTeraeers,  if  there  be  no  charcb- 
waidens ;  or  aoy  iohabitaDt  or  inhabitknts,  if  there  be  no  chorch- 
wardena  or  overseers,  or  persons  appointed  to  act  as  such.  55 
G.  3.  c.  51i  <•  14,  ante,  p.  365.  And  the  appellants  mast  state 
in  their  notice  of  appeal  that  their  parish  ia  aggrieved,  or  state 
that  from  which  it  follows  of  necessity  that  it  is  so.  A.  ▼. 
BUekawUm,  10  B.  ^  C.  792. 

The  Act  does  not  require  the  grounds  of  the  appeal  to  be 
stated  in  the  notice ;  nor  is  it  necessary  to  state  them.  But  where 
the  notice  stated  certain  grounds  of  appeal,  and  the  Sessions  dis- 
missed the  appeal  because  the  grounds  so  stated  were  in  law  no 
groandsof  appeal  whatsoever :  upon  application  for  a  mandamus, 
the  Court  of  King's  Bench  held  that  the  Sessions  should  not  have 
dismissed  the  appeal,  but  should  either  have  tried  it,  or  (if  they 
thought  the  respondents  had  been  misled  by  the  notice)  they 
shovld  have  adjourned  it  to  the  next  Sesioiis.  R,  v.  J  J.  tf 
We$tmoreland,  10  B.  Sf  C.  226. 

Proeeedingt  at  the  Hearing,  ^c]  The  appellants  usually  begin, 
and  state  and  prove  the  manner  in  which  their  parish  or  town- 
ship is  damnified.  The  statute  (55  6. 3,  e,  51,  s.  1 4,  ants,  p.  365.) 
states  several  causes  of  appeal,  namely  :  1st,  "  the  proportions 
assessed  upon  their  respective  parishes,  townships  or  places  being 
unequal ;  2dly,  "  some  one  or  moie  of  them  being,  without 
sufficient  cause,  omitted  altogether  from  the  rate ;"  3dly,  the 
"  parish,  township  or  place  l^ing  rated  at  a  higher  proportion 
of  the  pound  sterlmg,  according  to  the  fair  annual  vaJue  of  the 
rateable  property  therein,"  than  has  been  fixed  and  declared  by 
the  justices  at  Sessions  as  the  basis  of  the  county  rates ;  4thly, 
"  some  other  parish  or  parishes,  township  or  townships,  place  or 
places,  being  rated  at  a  lower  proportion  of  the  pound  sterling, 
accordine  to  the  fair  annual  value  of  the  rateable  property  there- 
in, than  has  been  fixed  and  declared  by  the  justices  of  the  peace 
of  the  said  county  in  Sessions  assembled,  as  the  basb  of  the' 
rate  of  the  said  county  ;*'  adding  generally,  "  or  on  account  of 
any  other  just  cause  of  complaint  whatsoever."  Set  R.  v.  J  J,  ef 
Westmorefand,  10  B.  ^  C.  226. 

The  respondents  then  go  into  their  cases ;  and  if  they  call 
witnesses,  the  appnellants  are  entitled  to  the  general  reply. 

When  the  case  is  closed  on  both  sides,  the  justices  deliver  the 
judgment,  either  confirming  such  parts  of  the  rate  as  have  been  ap- 
pealed against,  or  correcting  such  inequalities,  disproportions,  or 
omissions,  as  have  been  proved  to  exist  in  it.  See  55  G.  3,  c.  51 , 
s.  14,  ajite,  V.  366.  But  thev  shall  not  quash  or  destroy  the 
riste  in  regara  to  any  other  pansh  &c.,  unless  they  deem  it  neces- 
sary to  proceed  to  the  makmg  of  an  entirely  new  rate.  Id.  Not- 
withstanding the  appeal,  the  rate  shall  be  paid  and  may  be 
levied,  until  the  Sessions  shall  have  decided  the  appeal ;  and  if 
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«poa  the  hearing  of  tbe  appeal,  the  Seauons  shall  ordei  the  rate  to 
foe  set  aside,  decreased  or  lowered,  and  it  appear  that  any  parish 
6lc.,  have  paid  any  svm  in  consequence  of  such  rate,  which 
ought  not  to  be  paid,  the  Court  shall  order  so  much  thereof  as 
was  paid  after  the  notice  of  appeal,  to  be  repaid  out  of  the  county 
rate.    55  G.  3^  c.  51,  s.  2. 

CotU,1  The  ezpenres  of  the  appeal  shall  be  borne  and  paid 
^  by  such  respective  parishes,  townships,  places  and  persons,  or 
such  of  them,  and  in  such  proportions,  as  the  said  justices  in 
General  or  Quarter  Sessions  shsdl  upon  any  appeal  award  and 
order.    57  G.  3,  e.  94, «.  4. 
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In  what  Ca$et  and  by  whom,^  Where  the  inhabitants  in  vestry 
assembled  shall  deem  it  expedient  that  a  highway  should  be 
"  stopped  up,  diverted  or  turned,  either  entirely  or  reserving  a 
bridleway  or  footway  along  the  whole  or  any  part  or  parts 
thereof,"  the  chairman  shall  direct  the  surveyor  to  apply  to 
two  justices  to  view  it ;  or  if  any  ether  party  shall  be  desirous  of 
it,  he  may,  by  a  notice  in  writing,  require  the  surveyor  to  ^ive 
notice  to  the  churchwardens  to  assemble  the  vestry  and  submit  it 
to  them,  and  if  the  vestry  agree  to  it,  then  the  surveyor  shall  ap- 
ply to  the  justices  to  view  the  highway.    5  ^  6  W,  4,  c,  50, 
c.  84.    And  if  it  appear  to  the  justices  on  view,  that  the  high- 
way may  be  diverted  or  turned  so  as  to  make  it  '*  nearer  or  more 
commodious  to  the  public,"  and  the  owner  of  the  land  through 
which  the  new  way  is  to  pass  shall  consent  thereto  in  writing,  or  if  it 
appear  on  view  that  the  highway  is  unnecessary,  then  tbe  justices 
■hall  direct  the  surveyor  to  set  up  a  certain  notice  at  each  end  of 
the  highway,  to  advertise  the  same  four  times  in  a  newspaper, 
and  to  affix  a  copy  of  the  same  on  the  church  for  four  Sundays  ; 
upon  proof  of  which  to  the  satisfaction  of  the  two  justices,  and  a 
plan  of  the  old  and  new  highway  being  delivered  to  them, "  the 
■aid  justices  shall  proceed  to  certify  under  their  hands  the  fact 
of  their  having  viewed  the  said  highway  as  aforesaid,  and  that 
the  proposed  new  highway  is  nearer  or  more  commodious  to  the 
public ;  and  if  nearer,  the  said  certificate  shall  state  the  number 
of  yards  or  feet  it  is  nearer,  or  if  more  commodious,  the  reasons 
why  it  is  so ;  and  if  the  highway  is  proposed  to  be  stopped  up  as 
unnecessary,  either  entirely  or  subiect  as  aforesaid,  then  the 
certificate  shall  state  the  reason  why  it  is  unnecessary ;"  this 
certificate,  form,  and  plan,  are  to  be  sent  to  the  clerk  of  the  peace, 
who,  at  the  Quarter  Sessions  to  be  holden  "  next  after  the  expi-^ 
ration  of  four  weeks  from  the  day  of  the  said  certificate  of  the 
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said  justices  having  been  lodged  with  the  clerk  of  the  peace  aft 
aforesaid/'  shall  read  the  sair.e  in  open  court ;  and  the  certifi- 
cate, proof,  and  plan,  and  the  written  consent  of  the  owner  of  the 
land  through  which  the  new  highway  is  to  pass,  shall  be  en- 
rolled amongst  the  records  of  the  Quarter  Sessions.     Jd.  s,  85. 

And  by  sect.  88,  it  is  provided  "  tbat  when  any  such  certifi- 
cate shall  have  been  so  given  as  aforesaid,  it  shall  and  may  be 
lawful  for  any  person  who  may  think  that  he  would  be  injured 
or  aggrieved,  it  any  such  highway  should  be  ordered  to  be  di- 
verted and  turned  or  stopped  up,  either  entirely  or  subject  as 
aforesaid,  and  such  new  highway  set  out  and  appropriated  in 
lieu  theieof  as  aforesaid, — or  if  any  unnecessary  highway  should 
be  ordered  to  be  stopped  up  as  aforesaid, — to  make  his  complaint 
thereof  by  appeal  to  the  justices  of  the  peace  at  the  said  Quarter 
Sessions,  upon  giving  to  the  surveyor  ten  days  notice  in  writing 
of  such  appeal,  together  with  a  statement  in  writing  of  the 
grounds  of  such  appeal,  who  is  hereby  required,  within  forty- 
eight  hours  after  the  receipt  of  such  notice,  to  deliver  a  copy  of 
the  same  to  the  party  by  whom  he  was  required  to  apply  to  the 
justices  to  view  the  said  highway ;  provided  that  in  all  cases 
where  the  said  surveyor  shall  have  been  directed  by  the  inhabit* 
ants  in  vestry  assembled  to  apply  to  such  justices  as  aforesaid, 
then  the  said  surveyor  shall  not  be  required  to  deliver  a  copy  of 
such  notice  to  any  party  ;  provided  also,  that  it  shall  not  be  law- 
ful for  the  appellant  to  be  heard  in  support  of  such  appeal,  un- 
less such  notice  and  statement  shall  have  been  so  given  as  aforer 
said,  nor  on  the  hearing  of  such  appeal  to  go  into  or  give  evidence 
of  any  other  grounds  of  appeal  than  those  set  forth  in  such  state* 
ment  as  aforesaid.*'  By  stat.  41  G.  3,  c.  109,  s.  8,  the  commis- 
sioners under  an  Inclosure  Act,  shall  not  stop  up  roads  passing 
through  inclosures,  without  the  order  of  two  justices,  which 
order  shall  be  subject  to  appeal  to  the  Quarter  Sessions,  in  like 
manner,  and  under  the  same  forms  and  restrictions,  as  if  the 
order  had  been  made  by  the  justices  originally.  See  R,  v.  TWn* 
send,  6  B.  ^  Aid.  420.  JR.  v.  JJ.  of  W.  R.  Yorkshire,  2  B.^ 
C.  228. 

To  tohat  Senions.']  The  appeal  must  be  to  the  Quarter  Sessions 
which  shall  be  holden  next  after  the  expiration  of  four  weeks 
from  the  day  on  which  the  certificate  is  lodged  with  the  clerk  of 
the  peace.  5  ^  6  W,  4,  c.  50,  s.  88,  85,  supra.  The  time  at 
which  such  certificate  shall  have  been  lodged,  may  be  learned 
at  the  office  of  the  clerk  of  the  peace,  where  the  certificate  and 
plan  may  inspected,  and  copies  had,  on  payment  of  6d.  per  folio 
for  the  certificate,  and  a  reasonable  compensation  for  the  copy  of 
the  plan.    Id,  s,  85. 

Notice  ofAppeaL"]  Notice  of  appeal  in  writing  must  begiven  to  the 
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surveyor,  ten  days  at  least  before  the  Sessions.  5  ^  6  PT.  4,  c.  50, 
s.  88,  ante,  p,  370.  These  days  are  reckoned,  the  one  day  in- 
clusive, the  other  exclusive.  R,  v.  J  J,  of  W.  R.  YorhhirefA  B. 
if  Adolph,  685.  As  the  appeal  is  given  to  any  person  "  who 
may  think  that  he  would  be  injured  or  aggrieved''  if  the  way 
should  be  diverted,  &c.,  the  appellant  must  bring  himself  with- 
in this  description  by  his  notice,  either  expressly,  H,  v.  J  J.  of 
Emx,  5  B.S^  C.  431.  R,  v.  J  J.  of  W,  R.  Yorkshire,  7  B.  ^  C. 
678,  or  by  the  statement  of  facts  from  which  it  shall  be  suffici* 
ently  apparent.  But  where  it  stated  that  *'  if  the  said  order 
should  stand  and  the  said  road  be  stopped  up,  the  appellant, 
and  his  tenants,  occupiers  of  a  farm,  lands,  &c.,  near  adjoining 
the  said  road,  and  who  have  heretofore  used  and  have  a  right  to 
use  the  same,  and  also  other  persons  and  the  public,  would  be 
put  to  great  inconvenience :"  this  was  holden  to  be  sufficient. 
JR.  V.  JJ.^of'  W.  R.  Yorkihire,  4  B.  ^  Adolph,  685.  The  notice 
must  also  contain  a  statement  of  the  grounds  of ,  the  appeal. 
5^6  W,4,  c,  50,  t.  88,  ante,  p.  370.  And  "  it  shall  not  be 
lawful  for  the  appellant,  to  be  heard  in  support  of  such  appeal, 
unless  such  notice  and  statement  shall  have  been  so  given  a^ 
aforesaid,  nor  on  the  hearing  of  such  appeal  to  go  into  or  give 
evidence  of  any  other  grounds  of  appeal  than  those  set  forth  in 
such  statement  as  aforesaid."    Id. 

Trial.']  The  trial  in  diis  case  is  by  juVy.  By  stat.  5  &  6  W.  4, 
c.  50,  s.  89,  "  in  case  of  such  appeal,  the  justices  at  the  said 
Quarter  Sessions  shall,  for  the  purpose  of  determining  whether 
the  proposed  new  highway  is  nearer  or  more  commodious  to  the 
public,  or  whether  the  piiblic  highway  so  intended  to  be  stopped 
up,  either  entirely  or  subject  as  aforesaid,  is  unnecessary,  or 
whether  the  said  party  appealing  would  be  injured  or  aggrieved, 
impanel  a  jury  of  twelve  disinterested  men  out  of  the  persons 
returned  to  serve  as  jurymen  at  such  Quarter  Sessions  ;  and  if, 
after  hearing  the  evidence  produced  beftfe  them,  the  said  jury  shall 
return  a  verdict  that  the  proposed  new  highway  is  nearer  or  more 
commodious  to  the  public,  or  that  the  public  highway  so  intended 
to  be  stopped  up,  either  entirely  or  subject  as  aforesaid,  is  un- 
necessary, or  that  the  party  appealing  would  not  be  injured  or 
aggrieved,  then  the  said  Couit  of  Quarter  Sessions  shall  dismiss 
such  appeal,  and  make  the  order  herein  mentioned  (in  sect.  91)  for 
diverting  and  turning  and  stopping  up  such  highway,  either  en- 
tirely or  subject  as  aforesaid,  or  for  diverting,  turning  and  stop- 
ping up  such  old  highway  and  purchasing  the  ground  and  soil 
for  such  new  highway,  or  for  stopping  up  such  unnecessary 
highway  either  entirely  or  subject  as  aforesaid  ;  but  if  the  said 
jury  shall  return  a  verdict  that  the  proposed  new  highway  is  not 
nearer  or  not  more  commodious  to  the  public,  or  that  the  high- 
way so  intended  to  be  stopped  up,  either  entirely  or  subject  as 
aforesaid,  is  not  unnecessary,  or  that  the  party  appealing  would 


372      Appeal  againit  stopping  up  a  High-way. 

be  injuicd  or  aggrieved,  then  the  said  Court  of  Quarter  Sessions 
shall  allow  su<£^ appeal,  and  shall  not  make  such  order  as  afore- 
said." 

The  appellant  in  this  case  begins.  He  must  prove  service  of 
his  notice  of  appeal ;  and  he  will  be  confined  in  his  evidence 
strictly  to  the  grounds  of  appeal  stated  in  it.  The  respondent 
then  opens  his  case  ;  and  if  he  give  evidence,  the  appellant  will 
be  entitled  to  the  general  reply. 

By  the  87th  section  of  the  above  statute,  it  is  provided  that  if 
the  order  or  certificate  be  for  the  diverting  of  more  highways  than 
one,  "  it  shall  be  lawful  for  the  Court  to  decide  upon  the  pro- 
priety of  confirming  the  whole,  or  any  part  or  parts  of  such  order  or 
certificate,  without  prejudice  to  me  remaining  part  or  parts 
thereof.'' 

Cas«.]  By  stat.  5  &  6  W.  4,  c.  50,  s.  90,  "  the  Court  of 
Quarter  Sessions  is  hereby  authorized  and  required  to  award  to 
the  party  giving  or  receiving  notice  of  appeal,  such  cost^  and 
expenses  as  shall  be  incurred  in  prosecuting  or  resisting  such 
appeal,  whether  the  same  shall  be  tried  or  not ;  and  such  costs 
and  expenses  shall  be  paid  by  the  surveyor  or  other  party  as 
aforesaid  at  whose  instance  the  notice  for  diverting  and  turning 
or  stopping  up  the  highway,  either  entirely  or  subject  as  afore- 
said, shall  have  been  given';  and  in  case  the  said  surveyor  or  other 
party  shall  not  appear  in  support  thereof,  the  said  Court  of 
Quarter  Sessions  shall  award  the  costs  of  the  appellant  to  be 
paid  by  such  surveyor  or  other  party  as  aforesaid,  and  bucb  costs 
shall  be  recoverable  in  the  same  manner  as  any  penalties  or  for- 
feitures are  recoverable  under  this  Act." 


Section  9. — Appeal  under  Inchntre  Acts. 

In  what  Cates."]  There  is  no  appeal  clause  in  the  General  In- 
closure  Act,  (41  G.  3,  c.  109,)  except  one  against  the  deter- 
mination of  the  commissioner  as  to  the  boundaries  of  *'  parishes, 
manors,  hamlets,  or  districts,"  41  G.  3,  c.  109,  s.3.  In  a  sob- 
sequent  Act  to  amend  it,  (1  &  S  G.  4,  c.  23,)  there  is  a  clause 
(s.  3)  which  provides  that  nothing  in  that  Act  shall  prevent  or 
take  away  the  right  of  any  person  to  appeal  against  the  award, 
order,  or  direction  of  such  commissioner.  And  in  another  Act, 
amending  it,  which  merely  gives  a  summary  mode  of  proceed- 
ing for  the  recovery  of  the  arrears  of  rates  or  assessments  made 
by  commissioners,  there  is  a  clause  giving  an  appeal  to  any 
person  thinking  himself  aggrieved  under  that  Act.  3  &  4  W.4, 
c.  35,  8.  3.  But  the  local  inclosure  Acts  always  contain  a 
clause  to  the  effect  of  enabling  any  person  who  thinks  himself 
aggrieved  by  the  allotments  assigned  to  him,  or  by  any  other 
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detennibation  or  act  of  the  oommisiioiier,  to  appeal  to  the 
Quarter  Sessions.  This  clause  is  Tariouslj  worded  in  the  dif^ 
ferent  Acts  *,  and  of  course  it  depends  upon  the  words  of  the 
clause,  and  the  construction  to  be  given  to  them,  whether  any 
particular  matter  of  complaint  comes  within  it  or  not.  See  R, 
T.  J  J,  of  Cumberland,  1  B.  df  C.  64.  and  tee  ante,  p,  f6f,  965, 

To  what  Setaions.']  This  must  entirely  depend  upon  the  words 
of  the  section  giving  the  appeal.  Inclosure  Acts  usually  give 
the  right  to  appeal  within  a  certain  time,  or  to  the  next  Ses- 
sions after  the  cause  of  complaint  shall  have  arisen ;  and  ge- 
nerally the  only  question  of  any  difficulty  in  ascertaining  the 
time  for  appealing  in  these  cases  is,  to  fix  the  time  at  which 
the  cause  of  complaint  shall  be  said  to  have  arisen.  Where  an 
allotment  of  200  acres  was  made,  and  staked  out  on  the  lOtU 
March,  and  notice  thereof  given  to  the  party,,  who  imme^ 
diately  took  possession  of  it,  and  cropped  the  land ;  on  the 
6th  July  an  exchange  was  made  by  the  commissioners  of  a 
quarter  of  an  acre  of  it  with  another  person,  with  the  express 
consent  of  the  party  ;  and  at  the  October  Sessions,  the  party 
lodged  an  appeal,  on  the  ground  of  the  insufficiency  of  the  al- 
lotment, which  appeal  was  then  respited  to  the  next  Sessions 
at  the  instance  of  the  appellant,  on  account  of  the  absence  of  one 
of  his  witnesses ;  but  at  the  next  Sessions  the  justices  refused 
to  try  the  appeal,  being  of  opinion  that  it  was  not  lodged  in 
time,  the  statute  giving  the  appeal  requiring  it  to  be  within 
four  calendar  months  after  the  cause  of  complaint  should  have 
arisen  :  upon  an  application  for  a  mandamus,  the  Court  held, 
that  as  the  grievance  complained  of  was  the  insufficiency  of 
the  whole  allotment,  which  took  place  in  March,  the  appellant 
should  have  appealed  within  four  calendar  months  from  that 
time,  and  therefore  his  appeal  in  October  was  too  late  ;  they 
accordingly  refused  the  mandamus.  R,  v.  J  J,  of  Wiltihiret  13 
Eait,  353.  So  where  the  commissioner  was  authorized  to  as- 
certain  by  his  award,  or  by  some  previous  writing  to  be  annexed 
thereto,  the  com  rent  which  should  be  paid  to  the  rector  in 
lieu  of  tithes;  on  the  3d  October  1832,  by  a  writing  and  a 
schedule  annexed  to  it,  of  which  the  rector  had  notice,  the 
commissioner  fixed  the  com  rent,  and  appointed  the  payments 
to  begin  from  the  25th  December  then  next,  but  his  award  was 
not  made  until  January  1833  ;  the  statute  required  the  appeal 
to  be  within  four  calendar  months  after  the  cause  of  complaint 
should  have  arisen;  and  the  rector  appealed  at  the  Easter  Ses- 
sions 1833,  on  the  ground  that  his  equivalent  for  the  tithes  was 
assessed  too  low :  Uie  Court  held  that  the  appeal  was  too  late ; 
the  cause  of  complaint  arose  in  October,  when  the  writing 
fixing  the  corn>rent  was  made,  that  writing  being  an  operative 
instrument  by  the  terms  of  the  statute.  R.  v.  Nockolds,  1  Ad,  ^ 
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E.  243.  But  where  an  allotment  in  lien  of  vicarial  titbes  wat 
set  out  on  a  map,  and  after  some  alterations  made  in  it,  the 
▼icar*B  agent  approved  of  it  on  the  18th  November  1819  ;  bot 
it  was  not  until  November  1813  that  the  commissioners  affixed 
to  the  church  door  the  usual  notice,  that  they  had  ordered  all 
tithes  to  cease  from  the  %9th  September  then  last,  from  which 
day  they  had  made  their  allotments ;  the  Act  gave  an  appeal 
within  six  calendar  months  after  cause  of  complaint  should 
have  arisen,  and  the  vicar  ajipealed  at  the  £aster  Sessions 
1813:  the  Court  of  King's  Bench  held  that  the  appeal  was 
lodged  in  sufficient  time ;  there  was  nothing  in  the  transaction 
of  November  1811{,  to  make  the  allotment  conclusive  upon  the 
parties ;  nor  was  the  vicar  aggrieved,  until  the  tithes  ceased. 
R.  y.JJ.  of  Gloucestenhire,  oM,SfS,  1«7.  See  also  R,  v.  J  J,  of 
Middlesex,  1  Chit.  R.  366. 

Where  an  Inclosure  Act  gave  an  appeal  to  the  next  Sessions 
within  six  months  after  the  cause  of  complaint  should  arise,  at 
which  said  Sessions  the  justices  were  authorized  and  required 
to  hear  and  determine  the  same :  and  at  the  next  Sessions  the 
appellant  moved  to  enter  and  respite  his  appeal,  which  the 
justices  refused,  on  the  ground  that  the  next  following  Sessions 
would  not  be  within  the  six  months  limited  by  the  statute : 
upon  an  application  for  a  mandamus,  the  Court  refused  it, 
holding  that  although  the  justices  were  bound  to  receive  the 
appeal,  they  could  not  respite  it.  R,  v.  JJ-rf  Derb^thiret  4 
T.  R.  488. 

See  further  on  this  subject,  ante,  p.  966, 

Notice  of  AppeaL]  The  appellant,  in  giving  his  notice,  must 
be  guided  by' the  words  of  the  Act  giving  the  appeal.  See  upon 
this  subject,  generally,  anle^  p.  971 — J^O.  and  see  R,  t.  J  J,  of 
Lancashire,  1  B.  6^  Aid,  630. 

Ptoeeedings  at  the  Hearing,  ^c]  The  appellant  always  begins, 
and  states  and  proves  his  cause  of  complaint;  the  respondent 
then  makes  out  his  case  ;  and  if  he  call  witnesses,  the  appellant 
is  entitled  to  the  general  reply.  In  every  other  respect,  the 
proceedings  depend  entirely  upon  the  words  of  the  appeal 
clause  in  the  particular  Inclosure  Act  on  which  the  appead  is 
founded. 


Section  10. — Appeal  against  a  Contiction. 

The  Conviction, 

A  CONVICTION  is  the  record  of  a  summary  proceeding  before  a 
magistiate,  drawn  up  in  form^    It  should  perhaps  in  all  cases 
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he  written  upon  parchment ;  in  practice,  however,  it  is  nmially 
written  upon  paper,  aniess  when  returned  to  a  certiorari,  in 
which  case  it  mast  be  npon  parchment.  It  first  recites  the  in> 
formation  ;  it  then  states  that  the  defendant,  being  summoned, 
appeared  and  pleaded,  or  confessed,  or  failed  to  appear,  as  the 
case  may  be ;  it  then  states  the  evidence  given  on  both  sides  ; 
then  it  states  the  conviction,  and  lastly  the  adjudication.  We 
shall  examine  these  several  parts  of  a  conviction  a  little  more 
particularly. 

Information,']    The  conviction  recites  the  information,  but  in 
the  past  tense,  to  the  words,  **  contrary  to  the  form  of  the  sta- 
tute in  such  case  made  and  provided.*'    In  convictions  on  in- 
formations by  a  common  informer,  the  information  must  be  set 
out  exactly  as  it  is  drawn,  and  ought  not  to  be  altered  or  varied 
from  in  the  slightest  degree,  except  merely  that  it  must  be  re- 
cited in  the  past,  and  not  in  the  present,  tense.     But  in  all 
other  cases  of  convictions,  this  part  of  them,  usually,  in  prac- 
tice, states  the  offence,  not  perhaps  exactly  as  it  was  described 
in  the  summons  or  warrant,  but  as  it  was  proved  by  the  evi- 
dence before  the  magistrate.    And  in  setting  it  out,  great  pains 
should  be  taken,  that  the  description  of  the  offence  comprises 
all  the  facts  and  circumstances  necessary  to  constitute  it,  stated 
with  as  much  certainty  precisely  as  in  an  indictment,  with 
time  and  place  laid  to  every  material  fact ;  for  all  objections 
that  can  be  taken  to  an  information  (see  Arch,  on  Convictionii 
p,  94,)  and  which  are  not  merely  for  a  defect  in  form,  may  be 
taken  also  to  tliis  part  of  the  conviction.     On  this  account, 
therefore,  it  may  be  prudent,  if  it  be  at  all  likely  tbat  the  de- 
fendant will  appeal,  or  sue  out  a  certiorari,  to  have  the  convic- 
tion settled  or  redrawn  by  a  barrister,  before  it  is  returned  to 
the  Sessions. 

Sumnums  and  Appearance,  ^c]  The  conviction  usually  states 
that  the  defendant  was  summoned  ;  and  it  must  do  so,  in  cases 
where  the  defendant  did  not  actually  appear  at  the  hearing,  or 
where  it  is  not  shewn  on  the  face  of  the  conviction  that  he 
was  present  at  the  time  of  the  proceeding  before  the  justice, 
otherwise  the  conviction  may  be  quashed.  R.  v.  AUingtonf  % 
Str,  678.  R.  [v.  Venables,  2  Str.  630.  and  $ee  R.  v.  Stone,  1 
East,  649.  R»  v.  Johnson,  1  Str,  261.  But  this  objection  cannot 
be  taken  upon  an  appeal. 

The  conviction  also  states  whether  the  party  accused  ap- 
peared before  the  justice  or  not.  If  he  did  not  appear,  the 
conviction  states  the  default,  then  states  the  evidence  against 
the  defendant,  and  then  the  conviction  and  adjudication,  in  the 
same  manner  as  if  the  defendant  had  appeared  and  pleaded 
not  guilty.  R.  v.  Simpton,  1  Str.  44.    If  the  defendant  appear. 
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kit  ftppMunnce  k  mitod  in  <he  coBvictioB»  and  it  is  staled  also 
windier  f  having  heard  the  charge  amtaioed  in  the  informa* 
tioBy)  he  pleaded  not  gviltj.  or  neglected  or  refosed  to  make 
any  defence:  in  either  of  which  cases  the  conviction  states 
the  evidence,  and  th«i  proceeds  to  the  conviction  and  adjudi- 
cation. But  if  the  defendant  appear,  and  confess  that  he  is 
gnilty  of  the  o£fence  imputed  to  him,  the  appearance  and  con- 
fesskm  are  recorded  in  the  conviction ;  and  then,  if  it  be  a 
confesBon  of  the  entire  offence,  instead  of  stating  any  evi- 
dence,  which  of  course  would  be  unnecessary  in  such  a  case, 
the  justice  may  at  once  proceed  to  the  conviction  and  adjudi- 
cation ;  but  if  it  be  a  confession  merely  of  a  fact,  which  forms 
bnt  a  part  of  the  o£knce  charged,  the  conviction  then,  after 
stating  the  confession  in  the  words  of  the  defendant,  proceeds 
to  state  the  evidence  as  to  the  other  facts,  and  circuowtances 
constituting  the  offence  charged,  and  lastly  states  the  convic- 
tion and  abjudication.  Ste  R.  v.  Gs^e,  1  &r.  546.  R.  v.  Hall, 
1  T,  A.  5tO,  R.  V.  LUtle,  1  Burr.  613.  B.  ▼.  Smth,  3  Bwr, 
1475. 

.  Evidemee.']  The  conviction  must  set  out  the  evidence  in  all 
cases,  except  where  the  defendant  confesses  that  he  is  guilty 
of  the  offence  charged  against  him.  This  is  done,  in  order 
that  the  Court  of  King's  Bench,  if  the  conviction  be  removed 
there  by  certiorari,  may  see,  upon  the  face  of  it,  whether  the 
evidence  be  sufficient  to  warrant  it  or  not.  1  Burr.  1163. 
Therefore,  stating  merely  the  result  of  the  evidence,  and  not 
the  evidence  itself,  R.  v.  Lovett,  7  T.  R,  152,  as,  for  instance, 
stating  that  the  offence  was  "  fully  and  duly  proved,"  or  that 
the  witness  swore  that  the  defendant  was  "  guilty  of  the  pre- 
mises," R.  y.  Tkeed,  2  Sir.  919.  R.  v.  Baker,  1  Str,  316,  or 
.  the  like,  would  be  bad.  Care  must  be  taken,  also,  to  set  out 
the  evidence  correctly.    See  R.  v.  Pearce,  9  Eatt,  358. 

If  the  conviction  be  removed  into  the  Court  of  King*s  Bench, 
and  there  appear  to  have  been  no  evidence  to  prove  a  material 
part  of  the  offence  charged,  that  Court  will  quash  the  convic- 
tion. A.  T.  Smith,  8  T.  R.  588.  But  if,  on  the  other  hand,  it 
appear  that  the  justices  have  acquitted  the  defendant,  upon 
evidence  apparently  sufficient  to  convict  him,  the  Court  of 
King's  Bench  will  not  interfere,  R,  v.  Reatou,  6  T,  R.  375,  for 
the  defendant  may  possibly  have  been  acquitted,  because  the 
witnesses  were  not  credited  by  the  magistrate. 

Convtctton.]  This  part  of  the  record  is  analogous  to  the  ver- 
dict of  a  jury,  and  merely  declares  that  the  party  accused  is 
guilty  of  the  offence  or  offences  imputed  to  him.  If  the  in- 
formation be  for  two  or  more  offences,  and  the  justice  find  him 
guilty  of  all,  the  conviction  must  state  him  to  be  guilty  of  the 
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'*  ofifencei"  charged  opon  him  in  the  iafotnmtion;  if,  oo  dw 
other  hand,  the  jastice  6iid  him  gailty  of  one  of  the  oflfencea 
only,  the  conviction  sbonid  state  that  oiFence  specially,  thas  : 
'*  that  he  the  aald  £.  F.  i$  guiUy  <fthe  offenafinii^  above  charged 
up4fn  him  in  the  taid  infomtationi  for  that  ht  the  kitd  £.  F.p  ch 

— — ,  at ,  did"  &c.  stating  tlie  offsnce  as  in  the  in- 

foimation ;  if  the  conviction  in  such  a  case  were  to  state  that 
the  defendant  was  gailty  of  the  "offence**  charged,  &c.,  it 
wonld  be  quashed,  because  it  woald  be  uncertain  of  which  of 
the  offences  he  was  gailty.  R.  ▼.  Salomons,  1  T.  R.  249. 

But  if  the  justice  should  be  of  opinion  that  the  evidence  is 
nM  sufficient  to  convict  the  defendant,  he  must  acquit  him  ; 
and  in  such  a  case  the  defendant,  in  strictness,  is  entitled  to 
have  his  acquittal  recorded,  and  transmitted  to  the  Sessions,  in 
order  that  he  may  be  enabled  to  give  it  in  evidence  as  a  bar 
to  any  other  subsequent  information  for  the  same  offence.  The 
record  in  that  case  may  be  the  same  as  the  record  of  a  convic- 
tion, to  the  end  of  the  evidence,  and  then  thus :  *'  Therefore,  ii 
manifestly  appearing  unto  me  that  he  the  said  £.  F,  is  not  guilty 
of  the  offence  charged  upon  him  in  the  said  information,  I  do  here' 
by  acquit  hhn  of  the  offence  aforesaid,  and  do  adjudge  that  he  do 
go  thereof  quit  without  day,  Giveti  under  my  hand  and  seal  this 
day  of  — ^ — ,  in  the  year  of  our  Lord  — 


t» 


Adjudication,  S^c."]  The  adjudication  is  the  judgment  pasted 
upon  the  defendant  for  his  offence  :  and  it  must  form  a  part  of 
every  conviction,  otherwise  the  conviction  may  be  quashed. 
See  R,  V.  Hawkes,  2  Str.  868.  R.  v.  Vipont,  2  Burr.  1163. 
Care  must  be  taken  also,  that  it  be  such  an  adjudication  a»  ia 
warranted  by  the  statute  creating  the  offence ;  otherwise  it 
will  be  fatal,  and  the  Court,  upon  application,  will  quash  the 
conviction.  See  R.  v.  Hall,  Cowp,  60.  R.  v.  Elwatl,  2  Ld, 
Raym,  1514.  As  to  costs,  see  Arch,  m  Convictions,  p.  101.  arid 
Stat,  18  G,  3,  c.  19. 

The  conviction  must  be  dated.  A  mistake  in  the  date,  how- 
ever, will  not  vitiate  a  conviction,  which  is  otherwise  complete. 
R,  V.  Picton,  2  East,  196. 

Conviction  to  be  returned  to  the  Sessions^]  The  conviction  must 
in  all  cases  be  drawn  up  in  form,  and  returned  to  the  Sessions, 
whether  appealed  against  or  not  R,  v.  Eaton,  2  T,  R.  285.  In 
cases  of  convictions  under  Sir  Robert  Peel's  Acts,  for  larceny  or 
malicious  injuries  to  property,  it  is  enacted,  that  every  justice 
of  the  peace,  before  whom  any  person  shall  be  convicted  of 
any  offence  against  these  Acts,  shall  transmit  the  coi^victions  to 
the  neit  Court  of  General  or  Quarter  Sessions,  which  shall  be 
holden  for  the  county  or  place  wherein  the  offence  shall  have 
been  committed,  there  to  be  kept  by  the  proper  officer  among 


378  Appeal  against  a  Conviction, 

the  records  of  the  Court.  7  ^f  8  Geo.  4,  c.  29,  s,  74.  7  ^  8  Geo, 
4,  c.  SO,  f .  40. 

If  the  defcDdant  demand  a  copy  of  the  conviction,  the  justice 
should  give  it  to  him.  R.  y.  Midlam,  3  Burr,  tltO,  But  ab 
the  defendant  will  not  be  allowed  to  object  that  the  convix^tion 
afterwards  returned  to  the  Sessions  is  in  another  and  more  cor* 
rect  form  than  that  of  which  the  copy  has  been  given  to  him  ; 
A.  V.  Barker,  1  Eait,  185.  and  see  R.  v.  Allen,  15  Euet,  S3S  ; 
it  may  be  imprudent  to  depend  much  upon  the  copy  thus  ob* 
tained,  or  to  appeal  against  the  conviction  for  any  formal  de- 
fect appearing  in  such  copy,  because  the  same  defects  may 
probably  not  appear  in  the  conviction  transmitted  to  the  Ses- 
sions. 

Form  if  Conviction,']  The  form  of  conviction  usually  adopted 
formerly,  was  not  very  correct ;  it  frequently  led  to  litigation, 
and  often  defeated  the  ends  of  justice.  To  remedy  this,  in 
some  measure,  the  legislature,  latterly,  in  statutes  creating  of- 
fences punishable  upon  summary  conviction,  have  usually  given 
a  form  of  conviction  in  each  particular  case.  But  a  general 
form,  sanctioned  by  statute,  for  all  such  offences  was  still 
very  much  wanted  ;  and  therefore,  by  stat.  3  Geo.  4,  c.  23,  s.  1, 
(reciting  that  great  inconveniences  often  arise  in  summary 
proceedings  before  justices  of  the  peace,  deputy  lieutenants 
and  others,  from  the  want  of  a  general  form  of  conviction,)  it 
is  enacted,  that  in  all  cases  wherein  a  conviction  shall  have 
taken  place,  and  no  particular  form  for  the  record  thereof  hath 
-been  directed,  the  justice  or  justices,  deputy  lieutenant  or  de- 
puty lieutenants,  or  other  person  or  persons  duly  authorized  to 
proceed  summarily  therein,  and  before  whom  the  offender  or 
offenders  shall  have  been  convicted,  shall  and  may  cause  the 
record  of  such  conviction  to  be  drawn  up  in  the  manner  and 
form  following,  or  in  any  words  to  the  same  effect,  mtUatis  mit- 
tandis,  that  is  to  saj  : 

County  [or  as  the  case  )   Be  it  remembered,  that  on  the day 

may  be]  of .  S  of ,  in  the  year  of  our  Lord , 

at  ,  in  the  county  of  — — — ,  A»  B,  of  — — ,  in  the 

county  of ,  labourer,  [or  as  the  case  may  be,]  personally 

came  before  me,  [or,  before  us,  8^.]  C.  D.,  one  [or  more,  as  the 
case  may  be,]  of  his  Majesty* s  justices  of  the  peace  for  the  said 
'—• — .,  and  informed  me,  [or,  us,  ^c]  that  E.  F.,  of  -~— — , 

in  the  county  of ,  on  the day  of at  ,  in 

the  said  —, ,  did  [here  set  forth  the  fact  for  which  the  in- 
formation is  laid]  ;  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided ;  whereupon  the  said  £.  F.,  after  beutg 
duly  summoned  to  answer  the  said  charge,  appeared  before  nu,  [or, 
us,  ^cJ]  on  the day  of ,  at  — — —  in  the  said  — — — ', 
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and  having  heard  the  charge  contained  in  the  said  information,  de- 
clared he  was  not  guilty  of  the  said  offence,  [or  as  the  case  may 
happen  to  be,]  did  not  appear  before  me  [or  us,  S^c,"]  pursuant  to 
the  said  summons,  [or,  did  neglect  and  rrfase  to  make  any  defence 
against  the  said  charge'\ ;  wf^eupon  I  [or,  we,  S^c,  or,  neverthe" 
less  I,  or,  we,  ^r.]  the  said  justice  [or  justices],  did  proceed  to  ex- 
amine into  the  truth  of  the  charge  contained  in  the  said  information, 

and  on  the day  of  — —  tforesaid,  at  the  parish  of  — — 

aforesaid,  one  credible  witness,  to  wit.  A,  W„  of ^1-,  in  the 

county  of ,  upon  his  oath  deposeth  and  sailh,  [if  E.  F.  be 

present  say,  in  the  presence  of  the  said  E,  F.J  that  within 

months  [or  as  the  case  may  be,]  neat  before  the  said  information  wag 
made  before  me  [or,  us,  ^c]  the  said  justice  by  the  said  A,  B,,  to 

wit,  on  the day  if ,  t«  the  year ,  the  said  E.  F,  at 

,  in  the  said  cotmty  of ,  [here  state  the  evidence, 

and  as  nearly  as  possible  in  the  wordis  used  by  the  witness,  and 
if  more  than  one  witness  be  examined,  state  the  evidence 
given  by  each,]  [or  if  the  defendant  confess,  instead  of  statbg 
the  evidence,  say,  and  the  said  E,  F»  acknowledged  and  volun- 
tarily confessed  the  same  to  be  true]  ;  therefore  it  manifestly  ap- 
pearing to  me  [or,  us,  ^c]  that  he  the  said  £.  F,  is  guilty  of  the 
offence  charged  upon  him  in  the  said  information,  I  [or,  we,  ^c] 
do  hereby  convict  lum  of  the  offence  aforesaid,  and  do  declare  and 
adjudge  that  he  the  said  £.  F,  hath  forfeited  the  sum  of  • — , 
of  lattful  money  of  Great  Britain,  for  the  offence  aforesaid,  to  be 
distributed  [or,  paid,  as  the  case  may  be,  j  according  to  the  form 
of  the  statute  in  that  case  made  and  provided.  Given  under  my 
hand  [or,  our  hands,  ^c]  and  seal,  the  — —  day  of  ,  in  the 
year  rfaur  Lord . 

And  by  the  same  statute,  sect.  2,  where  the  original  com« 
plaint  or  information  shall  be  made  to  any  justice  or  justices 
of  the  peace,  deputy  lieutenant  or  deputy  lieutenants,  or  other 
person  or  persons  different  from  him  or  them  before  whom  the 
same  shall  be  heard  and  determined,  the  form  of  conviction 
shall  be  made  conformable  and  according  to  the  fact. 

As  this  precedent  is  applicable  to  cases  under  different  cir- 
cumstances,— to  cases  where  the  defendant  appears,  and  where 
he  does  not,  where  he  pleads  guilty,  where  he  pleads  not 
guilty,  and  where  he  refuses  to  make  any  defence  at  all, — and 
it  may  therefore  perhaps  appear  a  little  complicated  ;  and  as 
convictions  should  be  drawn  up  with  great  care  and  attention, 
and  with  the  greatest  possible  correctness :  it  may  be  useful 
perhaps  to  give  here  the  forms  of  conviction,  according  to  the 
above  precedent,  which  should  be  adopted  in  the  following  in- 
stances : 

1.  Where  the  defendant  appears  and  pleads  not  guilty,  or  re- 
fuses  to  make  a  dej'enve. 
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9.  Where  the  defendemt  ajppean  end  eenfaset* 
X  Where  the  drfeedaut  doet  noC  appimr, 

1.  Cemnctiem,  vhere  the  Defendaet  appean  and  pieadt  Not  GuUty, 

or  refmets  to  muikc  a  Defence. 

County  [or  aa  the  case  I   Be  it  remembered,  that  on  the  

may  be]  of .  Sday  of  ,  in  the  year  of  our  Lord 

,  at  ,  m  the  [eounty'\  of ,  A.  B.  of , 

m  the  county  aforetaid,  labourer,  penonally  eame  before  me,  J.  P., 
one  of  hi*  Maje$ty*ijustieet  of  the  peace  for  ihe  taid  county,  and 

informed  me,  that  C.  D.  of ,  in  the  county  of ,  on 

the  — —  day  of ,  m  the  year  aforetaid,  at ,  in  the 

taid ,  did"  [here  set  forth  the  offence  for  which  the  informa- 
tion is  laid] ;  **  contrary  to  the  form  of  the  statute  in  tueh  cote 
wmde  and  provided :  Whereupon  ihe  said  C,  D,,  after  being  duly 
immeeened  to  answer  the  said  charge,  appeared  before  me  on  the 

— ^  day  of ingtant,  at ,  in  the  sakt ;  and 

having  heard  the  charge  contain^  in  the  said  information,  [declared 

he  mas  not  guilty  of  the  said  ojfence,"  or, "  did  neglect  and  refuse 

to  make  any  defence  agaimt  the  said  ehttrge"'\ :  Whereupon  I  the  saiil 

justice  did  proceed  to  examine  into  the  truth  of  the  charge  contained 

in  the  eaid  information  ;  and  on  the day  of aforesaid, 

at aforesaid,  one  credible  toitnest,  to  wit,  E.  F.  of , 

SB  the  county  cf ,  upon  hie  oath  deposeth  and  saith,  in  the 

presence  of  the  said  C,  D.,  that"  [here  state  the  evidence,  and 
as  nearly  as  possible  in  the  words  used  by  the  witness ;  and  if 
more  than  one  witness  be  examined,  state  the  evidence  given 
by  each,  thas :]  "  And  one  other  credible  witneu,  to  wit,  G.  H. 

of ,  in  the  county  of ,  upon  his  oath  deposeth  and 

saith,  in  the  presence  of  the  said  C.  D,,  that"  [&c.  stating  his  evi- 
dence] ;  '*  Attd  also  a  witness,  produced  and  examined  on  the  part 

of  the  said  C.  D.,  to  wit,  J.  K.   of ,  in  the  county  of 

,  upon  his  oath  deposeth  and  saith,  that"  [&c.  stating  his 

evidence] :  '*  Therefore,  it  mantfetl/y  appearing  to  me  that  he  the 

said  C,  D,  is  guilty  of  the  offence  charged  upon  him  in  the  said  m- 

formatioit,  I  do  hereby  convict  him  of  the  offence  aforesaid,  and  do 

declare  and  adjudge*  that  the  said  C.  D.  hiUh  forfeited  the  sum  of 

,  of  lawful  money  of  Great  Britain,  for  the  offence  afore- 

iaid,  to  be  distributed"  [or,  "  paid,**  as  the  case  may  be,]  "  oc- 
eording  to  ike  form  of  the  ftatute  in  that  case  made  and  provided ; 
[and  also  that  the  said  C.  D.  shall  forthwith  pay  unto  the  said  A. 

B.  the  further  sum  of ,  /Jt  his  costs  and  charges  by  him 

the  said  A,  B,  about  the  prosecution  in  this  behalf  expended."  [See 
Arch,  on  Convictions,  p.  lOt.]     "Given  under  my  hand  and 

seal,  the day  of ,  in  the  year  ef  our  Lord . 

J.  P. 

*  Or  if  imprisonment  and  hard  labour  be  the  punishment 
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assigned  by  the  statute,  then  the  adjudication  may  be  thus  . 
"  do  deckn-e  and  adjudge  that  the  said  C.  D.,fnr  his  said  ajfenre, 

he  impristmed  in  the ,  [there  to  be  kept  to  hard  IuImut]  far 

the  space  of  — —  calendar  months.     Given  under  my  hand  and 

sealf  the day  of ,  in  the  year  of  our  Lord  ,**     Care 

must  be  taken  that  this  part  of  the  conviction  correspond  strictly 
with  the  statute  upon  which  the  conviction  is  framed. 

2.  Conviction f  where  the  Defendant  appears  and  confesses* 


County  [or  as  the  case  }    Be  it  remembered,  that  an  the  — 

may  be]  of' .  S  day  of ,  in  the  year  of  our  Lord 

— — ,  at ,  in  the  county  of •,  A.  B.  of ,  in 

the  county  aforesaid ^  lahourei',  penonalty  came  before  wif,  J.  P., 
one  of  his  Majesty's  justices  of  the  peace  Jar  the  said  county,  and 

informed  me  that  CD.  oj' ,  in  the  county  of ,  on 

the day  of ,  in  the  year  oforesaid^  at t?i    the 

said  county,  did"  [here  set  forth  the  offence  for  which  the  infor- 
mation is  laid]  ;  **  contrary  to  the  form  of  the  statute  in  siteh  case 
made  and  provided  :  Whereupon  the  said  C.  D„  after  being  duty 
summoned  to  answer  the  said  charge,  appeared  before  me  on  the 

day  of insUtvt,  at ,  in  the  said  county;  and 

having  heard  the  charge  contained  in  the  said  information,  ue-' 

hnowledged  and  voluntarily  cotfessed  the  same  to  be  true :  There- 

fore,  n  manifestly  appearing^*  [&c.  as  in  the  last  form,  to  the  end.] 

3.  Ctmviction,  where  the  Defendant  does  not  appear. 

County  [oT  as  the  case  i    Be  it  remembered,  that  on  the         ■ 

may  be]  oJ  .  S  day  of ,  in  the  year  of  our  Lord 

-       — ,  at ,  in  the  county  of ,  A,  B,  of , 

in  the  county  of ,  labourer,  personally  came  before  me,  J,  P., 

one  oj'his  Majesty's  justices  of  the  peace J'or  the  said  county,  and  i«- 

formtdme  that  C.  D.  oJ' ,  in  the  county  aforesaid,  on  the  — — 

day  of ,  in  the  year  aforesaid,  at ,  in  the  said  county,  did" 

[here  set  forth  the  offence  for  which  the  information  is  laid]  ; 
"  contrary  to  the  form  of  the  statute  in  such  case  made  and  provided : 
Whereupon  the  said  C.  D.,  after  being  duly  summoned  to  answer 
the  said  charge,  did  not  appear  before  me  pursuant  to  the  said  sum- 
mons :  Nevertheless  I,  the  said  justice,  did  proceed  to  examine  into 
the  truth  of  the  charge  contained  in  the  said  inj'ormution  ;  and  on 

the day  of oj'oresaid,  at afrresaid,  one  credible 

witness,  to  wit,  K.  F.  of ,  in  the  county  of ,  upon 

his  oath  depohcth  and  suith,  that "  [here  state  the  evidence,  and 
as  neurly  as  possible  in  the  words  used  by  the  witness ;  and  if 
more  than  one  witness  be  examined,  state  the  evidence  giveii 
by  each,  thus]  :  **  And  one  other  crtdible  witness,  to  wit,  G,  H, 
of' ^  in  the  county  of ,  upon  his  oath  deposeth  and 
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objection,  wit  eonclosive,  and  that  the  party  could  not  appeal 
a  lecood  time.    A.  ▼.  J  J.  rf  W.  A.  Yurkskin,  3  T,  R.  776. 

Ntlke  ef  A^rpeal,  Retognnamee,  l^c]     Whether  a  notice  of 
appeal  shall  be  given,  or  a  recognixanoe  entered  into,  or  what 
notice  or  recognizance  will  be  sufficient,  mnst  depend  entirely 
upon  the  words  of  the  statute  by  which  the  appeal  is  given  or  is 
regulated :  in  some  cases,  the  statute  requires  a  recognizance 
only,  and  in  that  case  a  notice  of  appeal  need  not  be  given ;  A. 
V.  Jj.rfKent,  SM.ifS.  258.   A.  v.  JJ.rfEuer,  4  A.  ^  Atd, 
276 ;  in  some  cases  a  notice  of  appeal  only  is  required,  and  in 
that  case  of  course  a  recognizance  need  not  be  entered  into ; 
in   some  cases  both  are  retiuired,  and  both  must  be  given. 
lYhatever  is  required  by  the  statute  in  this  respect,  is  deemed 
a  condition  precedent  to  the  party's  appealing ;  and  the  Sessions 
have  no  junsdiction  whatever  with  respect  to  the  appeal,  they 
cannot  even  allow  it  to  be  entered,  until  the  directions  of  the 
statute  in  this  respect  have  been  complied  with.      Where  a 
statute  gave  liberty  to  persons  convicted  of  offences  under  it,  to 
appeal  to  the  next  Sessions  against  the  conviction,  they  giving 
SIX  days'  notice  of  appeal,  and  entering  into  a  recognizance  to 
prosecute  the  same  with  effect ;  and  a  party  convicted  under  it 
entered  into  the  necessary  recognizance,  but  omitted  to  give  the 
notice ;  upon  the  appeal  being  called  on,  the  respondent  made 
the  objection,  and  the  Court  entertaining  doubts  upon  the  sub- 
ject, respited  the  appeal  to  the  next  Sessions ;  before  the  next 
Sessions,  the  appellant  gave  the  respondent  notice  of  trial  for  the 
approaching  Sessions,  but  on  the  appeal  being  called  on,  the. 
respondent  renewed  his  objection,  and  the  justices  decided  in 
favour  of  it,  and  dismissed  the  appeal:    the  appellant  under 
these  circumstances  moved  for  a  mandamus,  which  was  refused  ; 
and  Lord  Ellenborough,  C.  J.  observed,  that  an  appeal  is  not  a 
matter  of  common  right,  but  oF  special  provision,  and  may  be 
granted  absolutely  or  conditionally  ;  here  there  are  two  condi- 
tions annexed,  one  of  which  was  not  complied  with,  and  of 
course  the  dppeal  was  never  duly  entered ;  and  if  not  duly  en- 
tered, the  Sessions  had  no  authority  to  respite  it.     A.  v.  J  J,  ttf 
Ojfordvnre^  1  M.  Sf  S.  446,  and  set  R,  v.  J  J.  of  Lincolnshire, 
3  A.  ^  C.  548.    But  where  a  statute,  giving  an  appeal  against 
a  conviction,  required  the  magistrate,  at  the  time  or  conviction, 
to  inform  the  party  of  his  right  of  appeal,  and  that  the  party  at  the 
same  time  should  give  the  magistrate  a  written  notice  of  appeal, 
and  should  enter  into  a  recognizance  to  try  it  with  effect ;  a 
party  being  convicted,  the  magistrate  told  him  of  his  right  to 
appeal,  and  he  entered  into  the  necessary  recognizance,  but  the 
magistrate  did  not  tell  him  of  the  necessity  of  bis  giving  him  a 
written  notice  of  appeal :  and  at  the  Sessions,  the  magistrates, 
thinking  they  had  no  jurisdiction  for  want  of  this  notice  being 
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given,  refased  to  receive  the  appeal :  the  Court  of  King's  Bench, 
however,  upon  application,  granted  a  mandamas  to  the  Sessions, 
commanding  them  to  leceive  and  hear  the  appeal.  Lord  Keoyon, 
C.  J.  saying,  that  it  was  the  duty  of  the  magistrate,  where  he 
informed  the  part^  of  his  ri^ht  to  appeal,  to  inform  him  also  of 
the  necessity  of  his  then  giving  him  a  written  notice  ;  otherwise 
the  par^  would  be  deluded  by  the  act  of  the  juKtice  in  taking 
the  reco^izance.  JR.  v.  J  J,  of  Leeds,  4  7\  R.  583.  See  R,  v. 
JJ.  ef  W,  R.  Yarkthire,  3  M.  4r  S.  493.  Ante,  p.  273. 

The  statute,  which  requires  notice  of  appeal,  usually  directs 
to  whom  it  shall  be  eiven :  sometimes  it  directs  that  it  shall  be 
given  to  the  convicting  magfistrate,  as  in  R.  v.  JJ.  of  Leeds, 
just  now  mentioned  ;  sometimes,  as  in  Peel's  Acts  (see  7  &  8 
G.  4,  c.  29,  s.  72;  c.  30,  s.  38.)  to  the  prosecutor  or  com- 
plainant ;  sometimes  to  both  ;  and  in  these  cases  the  directions 
of  the  statute  must  be  strictly  complied  with.  Sometimes  the 
statute  gives  no  direction  as  to  whom  the  notice  shall  be  given  ; 
and  in  that  case  it  may  be  prudent  to  give  it  to  the  justices  and 
also  to  the  prosecutor.  But  where  the  penalty  is  to  be  distri- 
buted between  the  informer  and  the  poor  of  the  parish,  for  in- 
stance, it  is  not  necessary  in  that  case  that  notice  should  be 
given  to  the  overseer  of  the  poor  of  the  parish.  Anon,  2  Smith, 
248. 

As  to  the  length  of  notice  to  be  given,  tee  ante,  p.  274,  275  ; 
the  notice  may  &  by  parol,  unless  the  statute  require  it  to  be  in 
writing.  Ante,  p.  276.  If  the  statute  require  that  the  grounds 
of  appeal  should  be  stated,  this  must  also  be  complied  with ; 
as  to  the  particularity  with  which  these  grounds  should  be 
stated,  eee  ante,  p.  277—279 ;  and  as  to  the  effect  of  stating 
tbem,  tee  ante,  p.  279. 

The  following  forms  of  a  notice  of  appeal,  and  of  a  recogni- 
zance, have  been  framed  on  one  of  Peel's  Acts,  (7  &  8  G.  4, 
c.  29,  s.  72,)  but  mav  readily  be  altered  in  particular  cases,  so 
as  to  make  them  conformable  with  the  statute  requiring  them.    . 

Notice  of  Appeal. 

Berhthire  to  toit :  To ,  of ,  in  the  taid  County. 

Thit  it  to  give  you  \and  each  and  every  of  you"]  notice,  that  I 
C.  D.  do  intend,  at  the  next  General  Quarter  Sessiont  of  the 

Peace,  to  be  holden  in  and  for  the  taid  County  of  Berks,  at 

in  the  tttid  County,  to  appeal  against  a  certain  conviction  of  me 
the  taid  CD,  by  J»  P«  esquiret  one  of  Hit  Majesty's  Justices  of 
the  Peace  fvr  t^e  vavd  County,  for  having,  as  is  therein  and 

thereby  alleged,  [on ,  at  ,  ^c,  stating  the  offence  ;] 

and  that  the  cause  and  matter  of  such  appeal  are,  [that  J  am  not 
guilty  of  the  taid  offence;    and  that,  &c.,  stating  any  other 

0 
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9.  Where  the  defendant  appean  and  eanfesseim 
3.  Where  the  drfendaut  doet  not  appear. 

1.  Conviction,  where  the  Defendant  appears  and  pleadt  Not  Guilty, 

or  refuaes  to  make  a  Defence, 

County  [or  aa  the  case  )   Be  it  remembered,  that  on  the  

may  be]  of .  }doy  of  — ,  tit  the  year  of  our  Lord 

,  at  ,  tti  the  [county'\  of ,  A,  B.  of — , 

m  the  county  aftresaid,  labourer,  pertonally  came  before  me,  J.  P., 
one  of  hit  Majesty'$  justices  of  the  peace  for  the  said  county,  and 

informed  me,  that  C.  D.  of  — — ,  in  the  county  of ,  on 

the      '      day  of ,  in  the  year  aforesaid,  at ,  in  the 

teud ,  did"  [here  set  forth  the  offence  for  which  the  informa- 
tion is  laid] ;  **  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided  :  Wfureupon  the  said  C.  D,,  after  being  duty 
iummoned  to  answer  the  said  charge,  appeared  before  me  on  the 

—  day  of insitant,  at ,  in  the  said ;  and 

having  heard  the  charge  contained  in  the  said  information,  [jdecUtred 

he  was  not  guiUy  of  the  said  offence,**  or,  "  did  neglect  and  refuse 

to  make  any  defence  against  the  said  charge"] :  Whereupon  I  the  saitl 

juUiee  did  proceed  to  examine  into  the  truth  of  the  chaise  contained 

in  the  said  information  ;  and  on  the day  of aforesaid, 

at aforesaid,  one  credible  toitnea,  to  wit,  E.  F.  of , 

in  the  county  of ,  upon  his  oath  deposeth  and  saith,  in  the 

presence  of  the  said  C.  D,,  that"  [here  state  the  evidence,  and 
as  nearly  as  possible  in  the  words  used  by  the  witness ;  and  if 
more  than  one  witness  be  examined,  state  the  evidence  given 
by  each,  thus  :]  "  And  one  other  credUtle  witnets,  to  wit,  G.  H. 

of ,  in  Uie  county  of ,  upon  his  oath  deposeth  ami 

Piith,  in  the  presence  of  the  said  C.  D.,  that"  [&c.  stating  his  evi- 
dence] ;  '*  Atid  also  a  witness,  produced  and  eacamined  on  the  part 

of  the  said  C.  D.,  to  wit,  J.  K.  of ,  in  the  county  of 

,  upon  his  oath  deposeth  and  saith,  that"  [&c.  stating  his 

evidence] :  '*  Therefore,  it  manyeslly  appearing  to  me  that  he  the 

said  C.  D.  is  guilty  of  the  offence  charged  upon  him  in  the  said  tn- 

formation,  I  do  hereby  convict  him  of  the  offence  aforesaid,  and  do 

declare  and  adjudge*  that  the  said  C  D,  hath  forfeited  the  sum  of 

,  of  lawful  money  of  Great  Britain,  for  the  offence  afore" 

laid,  to  be  diurihuted"  [or,  **  paid,"  as  the  case  may  be,]  "  oc- 
eording  to  the  form  of  the  statute  in  that  case  made  and  provided ; 
[and  also  that  the  said  C.  D.  shall  forthwith  pay  unto  the  said  A. 

B.  the  furtlier  sum  of — ,  fw  his  coUs  and  charges  by  him 

the  said  A,  B.  about  Oie  prosecution  in  this  behalf  expended."  [See 
Arch,  on  Convictions,  p.  lOt.]     *' Given  under  my  hand  and 

teal,  the day  of ,  in  the  year  of  our  Lord . 

J.  P. 

*  Or  if  imprisonment  and  hard  labour  be  the  punishmeiit 
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asaigned  by  the  statute,  then  the  adjadication  may  be  thus  . 
'*  do  declare  and  adjudge  that  the  said  C.  D;fmr  hh  said  offence, 

he  impristmed  in  the ,  [there  to  be  kept  to  hard  luhour"]  for 

the  space  of  ~-~  culendar  months.     Given  under  my  hand  and 

Hal,  the dati  of ,  in  the  year  of  our  Lord  — ."     Care 

roust  be  taken  that  this  part  of  the  conviction  correspond  strictly 
with  the  statute  upon  which  the  conviction  is  framed. 

2.  Conviction,  where  the  Defendant  appears  and  confesses* 

County  [or  as  the  case  }    Be  it  rememhered,   that  on  the  

may  be]  tf .  \  day  of ,  in  the  year  of  our  Lord 

— ,  at ,  in  the  county  of -,  A.  B.  of ,  in 

the  county  aforesaid,  labourer,  penonally  came  bef'o*e  me,  J.  P., 
one  of  his  Majesty* s  justices  of  the  peace  for  the  said  county,  and 

informed  me  that  C.  D.  of ,  tn  the  county  of ,  oil 

the  '  day  of ,  in  the  year  afrresaid,  at t»i    the 

said  county,  did"  [here  set  forth  the  offence  for  which  the  infor- 
mation is  laid]  ;  *'  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided  :  Whereupon  the  said  C.  D„  ofter  being  duly 
nimmoned  to  answer  the  said  charge,  appeared  before  me  on  the 

day  of  instant,  at ,  in  the  said  county;  and 

having  heard  the  charge  contained  in  the  said  information,  ac- 
knowledged and  voluntarily  confessed  the  same  to  be  true :  There' 
fort,  it  manifestly  appearing^  [&c.  as  in  the  last  form,  to  the  end.] 

3,  Conviction,  where  the  Defendant  does  not  appear. 

County  [oT  as  the  case  I    Be  it  remembered,  that  on  the         ■ 

may  be]  of  .  S  day  of ,  in  the  year  of  our  Lord 

-       — ,  at ,  in  the  county  of ,  A.  B,  of , 

in  the  county  of ,  labourer,  personally  came  before  me,  J,  P., 

one  of  his  Majesty'sjust\ces(fthe  peace  for  the  said  county,  and  in- 
formed me  that  C,  D,  of ,  in  the  county  aforesaid,  on  the  — ^— 

day  of ,  in  the  year  aforesaid,  at ,  in  the  saidcimnty,  did" 

[here  set  forth  the  offence  for  which  the  information  is  laid]  ; 
"  contrary  to  the  farm  of  the  sVitute  in  such  case  made  and  provided : 
Whereupon  the  said  C.  D.,  after  being  duty  summoned  to  answer 
the  said  charge^  did  not  appear  before  me  pursuant  to  the  said  sum- 
mons :  ^evertheleu  I,  the  said  Justice,  did  proceed  to  examine  into 
the  truth  of  the  charge  contained  in  the  said  information  ;  and  on 

the day  of nj'oresaid,  at  — —  aforesaid,  one  credible 

witness,  to  wit,  K.  F.  of ,  in  the  county  of ,  upon 

his  oath  depohcth  and  saiih,  that "  [here  state  the  evidence,  and 
as  nearly  as  possible  in  the  words  used  by  the  witness ;  and  if 
more  than  one  witness  be  examined,  state  the  evidence  giveii 
by  each,  thus]  :  **  And  tme  other  credible  witness,  to  wit,  G,  H, 
of  ,  in  the  county  of  — — ,  ti/ion  his  oath  deposeth  and 
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award  costi  against  the  party  appealing  or  appealed  against,  a 
person  laid  an  infoimation  under  this  statute  against  another, 
and  the  party  was  convicted ;  the  latter  (having  given  notice  to 
the  justices  as  reqoired  by  the  statute)  appealed,  and  the  informer 
not  appearing  at  the  Sessions,  the  conviction  was  (gnashed,  and 
the  inrormer  ordered  to  pay  the  costs :  afterwards,  m  the  Court 
of  King's  Bench,  it  was  contended  that  the  Sessions  had  no 
authority  to  award  costs  against  the  informer,  as  he  was  no  party 
to  the  appeal,  the  notice  of  appeal  being  given  to  the  convicting 
magistrates  and  not  to  him :  but  the  Court  held  that  the  informer 
was  the  party  appealed  against,  within  the  meaning  of  the  sta- 
tute ;  it  was  true  the  statute  directed  the  notice  of  appeal  to  be 
gi?en  to  the  convicting  magistrates,  and  not  to  the  prosecutor, 
but  it  would  be  a  great  anomaly  to  cause  a  Justice,  who  acts 
bonft  fide  in  the  discharge  of  his  judicial  duty,  to  pay  costs.  K. 
V.  J  J,  €f  Hantt,  1  B.  4  Adolph,  654. 
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CHAPTER  IV. 
The  Practiet  of  the  Court  of  Quarter  Semont,  in  other  Mattel's, 


Section  1,— ^Articles  of  the  Peace, 

Tbb  GomiDusion  of  the  peace  runs  tlias :  Know  je  that  we  have 
assigned  joa  jointly  and  severally,  and  every  one  of  you  our 
justices,  to  keep  our  peace  in  our  county  of  B, ;  and  to  keep 
and  cause  to  be  kept  all  ordinances  and  statutes  for  Uie  good  of 
the  peace  and  for  preservation  of  the  same  &c.  *'  And  to  cause 
to  come  before  you  or  any  of  you,  all  those  who,  to  any  one  or 
more  of  our  people,  concemug  their  bodies  or  the  firing  of 
their  houses,  have  used  threats,  to  find  sufficient  security  for  the 
peace  or  their  good  behaviour,  towards  us  and  our  people ;  and 
if  they  shall  refuse  to  find  such  security,  then  lodge  them  in  our 
priaons,  until  they  shall  find  such  security,  to  be  safely  kept." 

On  this  clause  it  is,  that  the  practice  of  finding  securities  to 
keep  the  peace  is  founded.  Although  by  the  terms  of  this 
clause,  a  single  justice  out  of  Sessions  has  as  much  authority  to 
require  sureties  for  the  peace,  as  the  justices  at  Sessions;  and 
although  it  has  been  decided  that  a  justice  out  of  Sessions  may 
require  a  party  to  find  sureties  to  keep  the  peace  for  two  years 
and  longer,  and  may  commit  him  in  default  of  his  doing  so  ; 
WUUs^.Bridger,  2  B.8iAld,27B;  yet  it  is  much  the  safer 
and  better  course  for  a  siugle  justice  to  bind  the  party  over  until 
the  next  Sessions  only,  and  let  the  justices  at  Sessions  then,  if 
applied  to,  bind  him  over  to  keep  the  peace  for  a  specified  time. 

The  practice  is  thus :  If  a  man,  either  from  having  received 
personal  violence  from  another,  or  from  threats  of  personal 
violence,  has  reasonable  ground  to  fear  that  further  violence 
will  be  offered  to  his  person  by  the  same  party,  he  may  apply  to 
a  justice  out  of  Sessions,  to  cause  the  party  to  be  bound  over 
to  keep  the  peace  towards  him  until  the  next  Sessions.  This 
can  be  done  by  any  person  who  can  make  oath  or  affirmation  ; 
even  by  a  wife  against  her  husband,  or  a  husband  against  his 
wife.  1  Hawk,  c.  60,  i.  2.  Against  peers  or  peeresses,  how- 
ever, the  proceeding  must  be  either  in  the  Court  of  King's 
Bench,  or  in  Chancery.  Upon  the  party  making  his  complaint 
on  oath,  the  justice  issues  his  warrant  to  bring  the  other  party 
before  him  ;  the  latter  accordingly  appears,  and  if  he  can  find 
■ureties,  he  brings  them  with  him ;  the  complaint  is  then 
read  over  to  him,  and  he  and  his  sureties  enter  into  a  recogni- 
sance, conditioned  for  his  appearance  at  the  next  Sessions,  and 
that  he  shall  keep  the  peace  towards  his  Majesty  and  all  his 
liege  people,  and  especially  towards  the  complainant,  in  the 
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meantime.  Bot  if  he  cannot  find  sureties,  the  justice  may  then 
commit  him  till  the  next  Sesaions,  unless  he  find  sureties  in  the 
meantime. 

At  the  next  Sessions,  the  party  is  called  upon  his  recognizance, 
and  if  he  do  not  answer,  his  recognisance  may  be  estreated  ; 
but  if  he  answer,  then  the  complainant  is  called,  and  if  he 
do  not  answer,  the  Court  will  order  the  recognizance  to  be  dis- 
charged. But  if  both  answer  when  called,  then  the  complain- 
ant,  having  had  articles  of  the  peace  previously  engrossed  upon 
parchment,  may  exhibit  them,  and  be  sworn  to  the  tiuth  oC 
there.  This  is  usually  done  by  counsel,  who  first  oMves  that 
the  party  complained  of  be  called  upon  bis  reoognizanoe ;  and 
upon  his  appearing,  the  counsel  then  hands  the  articlea  to  the 
cleriL  of  the  peace,  who  reads  them,  and  the  complainant  is  then 
sworn  to  them ;  the  counsel  then  moves  the  Court  to  declare  for 
what  time  and  in  what  sum  the  recognizance  shall  be  taken, 
which  the  Court  accordingly  do.  In  onlinary  cases  the  Court 
order  him  to  be  bound  over  until  the  next  Sessions  only,  or 
until  the  next  Sessions  but  one ;  but  in  serious  cases,  or  where 
they  think  it  advisable,  from  circumstances,  that  the  party 
should  be  bound  over  for  a  longer  time,  they  may  order  the 
recognizances  to  be  taken  for  one  or  two  years,  or  longer,  if 
they  will.  The  party  complained  against  is  not  albwed  to 
make  any  answer  to  this,  or  to  controvert  the  facts  stated  in  the 
articles.  A.  y,Deherty,  13  Eoit,  171.  Lord  V<xM*zca$B,  t  Str, 
120<,  IS  Eatt,  171,  n.  All  he  can  do  is,  to  enter  into  the  re- 
cognizance, with  two  sureties,  whereupon  his  former  recogni- 
zance will  be  discharged ;  or  if  he  cannot  procure  sureties,  the 
Court,  on  the  motion  of  counsel,  will  order  him  into  custody 
until  he  do  so. 

The  following  is  the  form  of  the  Articles  of  the  Peace : 

Michaelmas  Samons,  1836. 

Middlesex.    Articles  tf  the  peace,  exhibited  Inf  A.  B.  if , 

cafrifKet-mafcar,  on  behalf  of  himself  and  Ann  his  wife, 

agaimt  C.  D.  of ,  shoemaker,  in  order  to  pre* 

serve  the  Uves  of  hvmsetfthiiexWntant,  and  of  the  toid 
Ann  his  vnfe,from  bodily  harm, 
Ttus  eschibitawt  on  his  oath  saith,  that  ^c.  [stating  some  act  of  the 
party  complained  against,  as  forming  a  portion  of  the  matter  of 
complaint] 

And  this  exhibitant  upon  his  oath  further  scuth,  thatH^e,  £stating 
in  each  article  some  distipct  portion  of  the  complaint,  in  such 
manner  as  to  render  the  statement  intelligible.] 

And  this  exhibitant  upon  his  oathfurlher  $aith,  that  [the  said  Antif 
the  wife  of  tfus  exhibitant,  is  now  to  sick  and  wwk,  that  she  cannot 
be  removed  from  her  hotise,  to  attend  this  Honourable  Court,  to  Join 
in  the  exhibition  tf  this  complaint ;  and  that"]  he  this  exhUtUant,  by 
means  of  the  premises  aforesaid,  conceives  himself  and  his  said  mfe 
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to  he  in  great  hodily  danger ;  and  hefurtJier  taith,  that  he  doth  not 
make  thit  complaint  agaimt  the  taid  C.  D.,  through  any  hatred, 
maliae,  or  ill  will,  whit^  he  hath  or  beareth  towards  the  said  C.  D,, 
but  merely  for  the  preservation  as  well  of  the  life  of  his  said  101/e. 
ct  rfhis  own,  and  also  of  their  persons  from  bodily  harm,       A.  B, 

owom  at 

this day  if 1836. 

By  the  Court. 

The  following  U  the  Condition  of  the  Recognizance  to  keep 
the  Peace : 

"  The  condition  of  this  reccjg^Mance  tf  tw^,  that  if  thje  above' 
hounden  C.  D.  shall  keep  the  peace  towards  his  Majesty  the  King 

and  aU  his  liege  people,  and  especially  towards  A.B.of ,  in 

the  said  county,  yeoman,  for  the  term  of  [tvxlve  calendar  months'] 
now  next  ensuing,  then  the  said  recognizance  shall  be  void,  or  eUc 
shall  remain  in  full  force*** 

This  recognizance  may  be  forfeited,  by  actual  violence  to  the 
person  of  the  complainant,  committed  either  by  the  party  com- 
plained of,  or  others  by  his  procurement ;  1  aawk,  c.  60,  s.  20 ; 
or  by  his  challenging  the  complainant  to  fight,  or  threatening  to 
beat  him  in  his  presence;  Id.  i.  21  ;  but  not  by  mere  words  of 
anger,  such  as  calling  him  a  knave,  rascal,  drunkard,  or  the 
like,  which  though  calculated  to  provoke  a  choleric  man  to  break 
the  peace,  do  not  directly  challenge  him  to  do  so.    Id.  s.  22. 


Section  2. — As  to  Friendly  Societies. 

By  Stat.  4  &  5  W.  4,  c.  40,  s.  4,  two  transcripts  of  the  rules 
of  such  society,  signed  by  three  members,  and  countersigned 
by  the  clerk  or  secretary,  shall  be  transmitted  to  the  barrister 
appomted  to  certify  the  rules  of  saving  banks,  who  shall  certify 
on  each  that  the  same  are  in  conformity  to  law,  and  shall  return 
one  transcript  to  the  society,  and  shall  transmit  the  other  to  the 
clerk  of  the  peace  for  the  county  in  which  such  society  shall  be 
formed ;  and  the  clerk  of  the  peace  shall  thereupon  lay  the  same 
*'  before  the  justices  for  such  county,  at  the  General  Quarter 
Sessions,  or  adjournment  thereof,  held  next  after  the  time  when 
such  transcript  shall  have  been  so  certified  and  transmitted  to  him 
as  aforesaid  ;  and  the  justices  then  and  there  present  are  hereby 
authorized  and  required,  without  motion,  to  allow  and  confirm 
the  same ;  and  such  transcript  shall  be  filed  by  such  clerk 
of  the  peace  with  the  rolls  of  the  sessions  of  the  peace  in  his 
custody,  without  fee  or  reward ;  and  all  rules,  alterations  and 
amendments  thereof,  from  the  time  when  the  same  shall  be  so 
certified  by  the  same  barrister,  shall  be  binding  on  the  several 
members  and  officers  of  the  said  society,  and  all  other  persons 
having  interest  therein." 

And  the  same,  as  to  loan  societies,  by  stat.  5  &  6  W.  4,  c.  23, 

8.2. 
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Section  5»'~Rtgittmi»g  the  Chapelt  if  ProiaUaU  Distenten  and 

Catkoliet, 

By  Stat.  1  W.  &  M.  c.  18,  (the  Act  of  Toleration,)  s.  19,  no 
congregation  or  a&seoibiy  for  religions  worship  shall  be  per- 
mitted, until  the  place  of  meeting  be  certified  to  the  bishop  of 
the  diocese,  or  to  the  archdeacon  of  the  archdeaconry,  or  to 
the  justices  of  the  peace  at  the  General  Quarter  Sessions  of  the 
county,  city  or  place ;  and  the  register  or  clerk  of  the  peace 
shall  register  or  record  the  same,  and  give  certificate  thereof  to 
any  who  shall  demand  the  same ;  for  which  no  greater  fee  shall 
be  taken  than  sixpence.  See  also  itat.  55  G.  3,  c.  135,  s.  2,  to 
the  like  effect. 

By  Stat.  31  G.  3,  c.  39,  (the  Act  for  the  Toleration  of 
Roman  Catholics,)  s.  5,  it  is  provided,  that  no  place  of  con- 
gregation or  assembly  for  religious  worship  shall  be  allowed, 
until  the  place  of  such  meeting  shall  be  certified  to  the  Sessions 
of  the  county  or  place  where  the  same  shall  be  held,  and  be 
there  recorded  ;  and  the  clerk  of  the  peace  shall  give  a  certi- 
ficate thereof,  if  demanded,  for  which  lie  shall  have  sixpence. 


Sbction  4. — Lunatic  Atylumt, 

By  Stat.  2  &  3  W.  4,  c.  107,  establishing  "  The  Metropo- 
litan Commissioners  in  Lunacy"  for  licensing  and  visiting  Lunatic 
Asylums  in  the  cities  of  London  and  Westminster,  the  couutj 
of  Middlesex,  and  the  borough  of  Southwark,  and  certain 
parishes  in  the  counties  of  Surrey,  Kent  and  Essex,  it  is  enacted 
by  sect.  8,  that  the  said  commissioners  shall  meet  on  the  first 
Wednesday  in  the  months  of  November,  February,  May  and 
July  in  every  year,  "  in  order  to  receive  applications  from  per- 
sons requiring  houses  to  be  licensed  for  the  reception  of  two  or 
more  insane  persons  within  their  jurisdiction,  and  (if  they  shall 
think  fit)  to  licence  the  same." 

By  sect.  10,  **  In  all  other  parts  of  England,  the  justices  of 
the  peace  assembled  in  General  or  Quarter  Sessions  shall  have 
like  authority  within  their  respective  counties  (except  within 
the  jurisdiction  of  the  metropolitan  commissioners)  to  license 
houses  (if  they  shall  think  fit)  for  the  reception  of  two  or  more 
insane  persons,  in  the  same  manner  as  the  metropolitan  com- 
missioners within  their  jurisdiction." 

By  sect.  15,  All  persons  who  shall  apply,  or  intend  to  apply, 
to  have  a  house  licensed  for  the  reception  of  insane  persons, 
shall  give  notice  to  the  clerk  of  the  peace,  fourteen  clear  days 
at  the  least  prior  to  any  General  or  Quarter  Sessions  of  the  Peace 
for  the  county  where  he  shall  apply  for  a  licence ;  "  which 
notice  shall  contain  the  true  christian  and  surname  and  place  of 
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abode  of  the  person  applying  and  intending  to  keep  snch  hoase, 
and  in  case  such  person  so  applying  does  not  propose  to  reside 
bimself  in  the  licensed  house,  the  christian  and  surname  and 
previous  occuption  of  the  superintendant  who  is  to  reside  there- 
in ;  and  such  notice,  where  given  for  any  house  which  shall  not 
have  been  previously  licensed,  shall  be  accompanied  by  a  plan 
of  every  such  house,  to  be  drawn  upon  a  scale  of  not  less  than 
one-eighth  of  an  inch  to  a  foot,  with  a  description  of  the  situa- 
tion thereof,  and  the  length,  breadth  and  height  of,  and  a  re- 
ference by  a  figure  or  letter  to,  every  room  and  apartment 
therein,  and  a  statement  of  the  greatest  number  of  patients 
proposed  to  be  received  into  such  house  ;''  which  notice  and  plan 
shall  be  laid  by  the  clerk  of  the  peace  before  the  justices,  at 
such  time  as  they  shall  take  into  their  consideration  the  applica- 
tion for  such  licence. 

The  licence  shall  be  made  out  by  the  clerk  of  the  peace,  ac- 
cording to  the  form  given  in  a  schedule  to  the  Act,  for  such 
time,  not  exceeding  thirteen  calendar  months,  as  the  justices  shall 
think  fit ;  sect,  18 ;  and  shall  be  under  the  hands  and  seals  of 
three  or  more  of  the  justices  in  Quarter  Sessions  assembled,  and 
stamped  with  a  10s.  stamp.  Sect.  19.  For  this  licence  the  party 
shall  pay  to  the  clerk  of  the  peace,  after  the  rate  of  10s.  for  every 
insane  person  not  being  a  parish  pauper,  and  the  sum  of  2s.  6d, 
for  every  parish  pauper  proposed  to  be  received  into  such 
boose,  but  for  no  licence  to  be  so  granted  shall  be  paid  less 
than  15/.,  unless  granted  for  a  less  period  than  thirteen  months, 
in  which  case  the  justices  may  reduce  the  sum  to  not  less  than 
5/.  Sect.  18.  The  clerk  of  the  peace  shall  keep  an  account  of 
the  sums  so  received,  and  after  defraying  the  expenses  to  be 
disbursed  in  execution  of  the  Act,  he  shall  pay  the  balance  to 
the  treasurer  of  the  county,  in  aid  of  the  county -rate.  Sect. 
20,  21.  If  the  justices  refuse  to  renew  any  licence,  the  lord 
chancellor,  upon  the  representation  of  the  justices,  may,  by  an 
instrument  under  his  hand  and  seal,  within  one  month  after  each 
representation,  sanction  and  confirm  such  refusal ;  or  if  the  lord 
chancellor  within  that  time  shall  not  refuse  to  confirm  it,  such 
refusal  shall  then  be  deemed  effectual.    Sect.  23,  see  also  sect.  26. 

By  sect.  11,  "  The  justices  shall,  at  the  Michaelmas  General 
Quarter  Sessions  of  the  Peace  in  every  year,  appoint  three  or 
vore  justices  of  the  peace,  and  also  one  or  more  physician, 
surgeon,  or  apothecary,  to  act  as  visitors  of  each  house  licensed 
for  the  reception  of  two  or  more  insane  persons  within  the 
county ;  and  the  said  justices,  physician,  surgeon,  or  apothe- 
cary, so  appointed  as  visitors  for  each  house  as  aforesaid,  shall 
and  are  hereby  authorized  and  empowered  to  visit  every  such 
house,  in  manner  directed  by  this  Act ;  and  such  visitors  shall, 
at  their  first  meeting,  take  the  oath  required  by  this  Act,  such 
oath  to  be  administered  by  a  justice  of  the  peace,  being  one  of 
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sQch  visitors;  and  ererj  sach  visitor,  being  a  plrysieian,  svor 
geon,  or  apothecary,  shall  be  allowed  and  paid,  for  every  d«y 
he  shall  be  employed  in  executing  the  duties  imposed  upon  him 
by  this  Act,  such  sum  as  the  justices  in  General  Quarter  Ses- 
sions shall  be  pleased  to  direct,  to  be  paid  him  by  the  clerk  of 
the  peace  out  of  the  monies  to  be  received  by  him  for  licences 
granted  under  this  Act ;  and  in  case  of  deficiency,  then  out  <^ 
the  county-rates :  provided  also,  that  in  case  of  the  death  of 
any  justice,  physician,  surgeon,  or  apothecary  so  appointed 
visitor  as  aforesaid,  or  of  his  refusal  or  inability  by  reason  of 
illness  or  otherwise  to  act  as  such,  it  shall  and  may  be  lawful 
for  the  said  justices,  at  any  general  or  adjourned  Sessions  of 
the  peace,  to  appoint  a  visitor  in  the  room  of  such  justice,  phy- 
sician, surgeon,  or  apothecary,  who  shall  die  or  refuse  or  be- 
come unable  to  act  as  aforesaid ;  and  the  names  of  all  such 
visitors,  so  appointed  at  the  Michaelmas  Quarter  Sessions  or  any 
general  or  adjourned  Sessions  of  the  peace,  shall,  within  seven 
clear  days  of  such  appointment,  be  published  in  some  news- 
paper circulated  in  the  county  wherein  sach  licensed  boose 
shall  be  situate ;  and  the  appointment  4>f  such  visitors  shall, 
-within  twenty -one  clear  daysj  be  communicated  by  the  clerk  of 
the  peace  to  the  clerk  of  the  metropolitan  commissioners,  who 
shall  register  the  same  in  a  book  to  be  kept  for  that  purpose ; 
and  in  case  of  default  of  such  communication,  the  clerk  of  the 
peace  shall  forfeit  and  pay  a  penalty  of  5/.,  to  be  recovered  as  is 
hereinafter  directed." 

As  to  county  lunatic  asylums,  and  the  duties  of  justices  at 
Sessions  with  respect  to  them,  see  sUit.  9  G.  4,  c.  40. 


Section  5«— ^s  to  Gaols, 

It  would  be  impossible,  in  a  work  like  this,  to  set  out  the  sta- 
tutes which  have  been  enacted,  and  are  now  in  force,  upon 
this  subject,  all  of  which  require  the  attentive  perusal  of  the 
magistrate.  I  shall,  however,  very  concisely  notice  the  prin- 
cipal enactments  upon  the  subject,  in  order  to  afford  the  reader 
some  idea  of  the  dudes  of  justices  at  Sessions,  with  respect  to 
the  gaols  and  other  prisons  within  the  extent  of  their  jurisdic- 
tion. The  duties  of  justices  out  of  Sessions,  as  visitors  &c.,  I 
do  not  profess  to  notice,  as  not  coming  within  the  plan  of  this 
little  work. 

The  principal  statutes  upon  the  subject  are,  stat.  4  G.  4,  c. 
64«  and  5  G.  4,  c.  85. 

If  by  presentment  or  otherwise  it  shall  be  made  to  appear  to 
the  justices  at  Sessions,  that  the  gaol  or  house  of  correction  is 
insufficient,  they  shall  give  notice  in  the  public  newspapen 
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that  the  snbject  will  be  taken  into  consideration  at  a  subse- 
quent Quarter  Sessions ;  and  if  at  such  subsequent  Sessions  a 
majority  of  the  justices  shall  be  of  opinion  that  the  same  should 
be  altered,  enlarged,  repaired  or  rebuilt,  they  may  take  such 
measures,  by  contract  or  otherwise,  as  they  shall  think  neces- 
sary, to  effect  it,  4  G.  4,  c.  64,  s.  45,  and  may  purchase  land 
&c.  for  the  poipose.  Id.  s.  46 ;  and  if  a  new  prison  is  to  be 
built,  they  maythave  it  built  in  another  part  of  the  countj,  and 
may  sell  the  old  site.  Id.  s.  50.  and  see  7  G.  4,  c.  18.  Also, 
in  order  to  raise  funds  for  this  purpose,  the  justices  at  Sessions 
are  empowered  to  borrow  money  from  the  commissioners  of 
public  works,  4  G.  4,  c.  63,  or  they  may  mortgage  the  county 
rates.  4  G.  4,  c.  64,  t.  54,  55.  5  G.  4,  c.  85,  f.  20.  6  G.  4,  c.  40. 

The  justices  at  Sessions  may  appoint  two  or  more  magis- 
trates to  be  visitors  of  the  gaol  and  nouse  of  correcdon  wiSiin 
their  jurisdiction ;  4  G.  4,  c.  64, «.  16 ;  they  may  also  appoint 
a  chaplain.  Id, «.  28,  and  a  surgeon.  Id.  i.  33,  to  each  prison. 
Also,  instead  of  the  gaol  fees,  which  are  now  abolished,  they 
may  order  salaries  to  be  paid  to  the  gaolers  and  their  servants, 
55  G.  3,  c.  50,  f.  2.  4  G.  4,  c.  64,  s.  26,  and  to  the  matron, 
task-master,  &c.  4  G.  4,  c.  64,  5.  26. 

In  building  or  enlarging  prisons,  the  justices  at  Sessions 
shall  adopt  such  plans  as  are  calculated  to  afford  the  best 
means  for  the  classification  of  the  prisoners.  4  G.  4,  c.  64, 5. 
49.  5  G.  4,  e.85,  s.  10-r^lS.  And  the  said  justices  shall,  "  by 
orders  to  be  made  for  that  purpose,  ascertain  and  declare  to 
what  class  or  classes  qf  prisoners  every  such  gaol  or  house  or 
houses  of  correction,  or  any  part  or  parts  of  any  of  them  re- 
spectively, shall  be  applicable;  and  every  such  order  shall  be 
signed  bv  the  chairman  of  such  Sessions,  and  shall  be  notified 
by  the  clerks  of  the  peace  to  the  several  justices  of  the  peace 
in  every  such  coan^'  &c.,  and  notice  thereof  shall  be  published 
in  the  newspapers,  and  a  copy  of  the  order  given  to  the  keeper  of 
every  such  gaol  or  house  of  correcdon ;  after  which,  such  order 
shall  be  observed,  and  no  other  classificadon  used.  4  G.  4,  c. 
64,  s.  4.  and  tee  s.  5,  3. 

By  4  G.  4,  c.  64,  s.  35,  reciting  that  provision  had  been 
made  by  the  Act  for  supplying  the  prisoners  with  food  and 
clothing,  and  bequests  had  frequendy  been  made  and  benefac- 
tions given  for  the  same  purposes,  it  is  enacted  *'  that  it  shall 
be  lawful  for  the  justices  in  General  or  Quarter  Sessions  as- 
sembled, to  apply  such  bequests  or  benefactions  for  the  benefit 
of  such  poor  prisoners,  Mther  by  providing  them  with  the  im- 
plements of  labour,  or  with  the  means  of  returning  to  their  own 
houses,  or  in  such  manner  as  to  the  magistrates  may  appear 
expedient" 

At  the  Michaelmas  Sessions  in  every  year,  the  clerk  of  the 
peace  shall  lay  befwe  the  justices  a  general  report,  founded  os 
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the  reporti  of  the  viaiting  ■agistrates  and  of  the  chaplaiii ;  and 
wlien  ^>pioved  of  by  the  joatices,  it  shall  be  signed  by  the 
chaiimnn,  and  tnmsmitted  to  one  of  his  majes^'s  principal 
secretaries  of  state,  and  laid  before  parliament.  6  G.  4,  c«  64, 
a.  24. 

It  may  be  necessary  to  obaerre,  that  in  coonties  divided  into 
ridings  or  divisions,  having  distinct  rommiiwions  of  the  peace* 
all  matters  relating  to  the  gaol  of  such  county  are,  by  stat. 
5  G.  4y  c.  12,  ]daced  under  the  direction  of  a  *'  Court  c»f  Ses- 
sions*' of  such  gaol,  of  which  the  justices  of  all  the  ridings  or 
divisions  are  members ;  and  such  Court  are  vested  with  all  the 
powers  and  authorities  with  respect  to  such  common  gaol,  as 
Courts  of  Quarter  Sessions  possess  in  any  other  county. 


Section  6. — A$  to  the  Comily  Bate, 

By  Stat.  1 1  G  •  t,  c.  29,  s.  1 ,  reciting  that  before  then  distinct 
rates  upon  the  county  were  made  by  virtue  of  certain  Acts  of 
Parliammt,  for  each  of  the  several  purposes  therein  moitioned, 
which  occasioned  many  difficulties  and  inconveniences,  it  was 
enacted,  that  thereafter  the  justices  of  the  peace  at  their  Ge- 
neral or  Quarter  Sessions,  or  the  greater  part  of  them  then  and 
there  assembled,  should  have  *'  ^U  power  and  authority  from 
time  to  time  to  make  one  general  ratd  or  assessment"  for  such 
sum  or  sums  of  money,  as  they  in  their  discretions  should  think 
.sufficient  to  answer  all  and  every  the  ends  and  purposes  of  the 
before  recited  Acts,  instead  and  in  lieu  of  the  sereral  separate 
and  distinct  rates  directed  thereby  to  be  made,  levied  and  col- 
lected ;  **  which  rate  shall  be  assessed  upon  every  toum,  parish, 
or  place  within  the  respective  limits  of  their  cffmrnifwionB,  in 
such  proportions  as  any  of  the  rates  heretofore  made  in  pur- 
suance of  the  said  several  Acts  have  been  usually  assessed ;" 
to  be  collected  afterwards  by  the  high  constables,  in  the  manner 
the  Act  directs,  see  «.  3,  who  shall  pay  the  same  to  the  county 
treasurer,  id.  s.  6.  and  both  the  treasurer  and  high  constables 
shall  account  for  the  same  before  the  justices  at  the  General  or 
Quarter  Sessions.  Id,  s.  7,  8.  end  jee  s.  17.  and  56  G.  3,  c.  51, 
s.  18. 

The  old  proportions,  according  to  which  the  rate  was  to  be 
assessed  upon  the  different  parishes  &c.  by  the  above  Act, 
being  found  to  be  very  unequal  in  some  instances,  it  was 
enacted  by  55  G.  3,  c.  51,  s.  1,  that  it  should  be  lawful  for  the 
jiMtices  assembled  at  their  General  or  Quarter  Sessions,  or  any 
adjournment  thereof,  •'  whenever  circumstances  shall  appew 
to  reqmre  a.  to  order  and  direct  a  fair  and  equal  county  rate 
to  be  made,  for  all  the  purposes  to  which  the  county  stock  or 
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rate  is  Dovnor  shall  hereafter  be  made  liable  by  law,  according 
to  the  directions  hereinafter  mentioned  ;  and  for  that  purpose 
to  assess  or  tax  every  parish,  township,  or  other  place,  whether 
parochial  or  extra-parochial,  within  the  respective  limits  of 
their  commissions,  rateably  and  equally  according  to  a  certain 
pound  rate  (to  be  from  time  to  time  fixed  and  publicly  declared 
by  such  justices)  of  the  full  and  fair  annual  value  of  the  mes- 
suages, lands,  tenements,  and  hereditaments,  rateable  to  the 
relief  of  the  poor  therein."  And  for  the  purpose  of  enabling 
the  justices  at  Sessions  to  make  such  a  rate,  they  may  issue 
precepts,  signed  by  their  chairman,  or  by  the  clerk  of  the  peace 
under  the  authority  of  the  Court,  to  the  high  constables, 
churchwardens  and  overseers  of  the  poor  &c.  of  all  or  any  of 
the  parishes  or  places,  to  make  a  return  in  writing,  on  oath, 
to  the  justices  at  Petty  Session,  of  the  annual  value  of  the  rate- 
able property  of  such  parish  &c.  rated  to  the  poor  rate ;  Id.  5.  S  ; 
and  such  latter  justices  are  to  report  thereon  to  the  justices  at 
the  next  or  any  subsequent  Quarter  Sessions,  as  shall  be  di- 
rected. Id.  $.  3,  and  certify  the  value,  of  the  rateable  property 
within  their  respective  divisions.  Id.  s.  11.  see  alto  stat.  .^6  G.  3, 
c.  49.  57  G.  3,  C.94.  1  ^  2  G.  4,  c.  85. 

By  Stat  4  &  5  W.  4,  c.  48,  s.  1,  reciting  that  it  had  been 
doubted  whether  it  was  requisite  that  this  business  of  the 
Court  of  Quarter  Sessions,  with  respect  to  county  rates,  should 
be  transacted  publicly  in  open  Court,  and  that  a  practice  had 
prevailed  in  some  counties  of  transacting  such  business  in  pri- 
vate :  it  was  enacted,  that  '*  ail  business  appertaining  to  the 
assessment,  application,  or  management  of  the  county  stock  or 
rate,  or  any  fund  or  funds  used  or  applied  in  aid  thereof  or  con- 
tributory thereto,  or  to  any  matter  or  thing  whereby  or  in  re- 
spect whereof  the  said  county  stock  or  rate  is  or  may  be 
chargeable  by  law,  which  by  any  statute  or  statutes  now  in 
'  force  the  justices  of  the  peace  are  authorized  and  directed  to 
do  and  transact  at  the  General  or  Quarter  Sessions,  or  at  any 
adjournment  thereof,  shall  be  done  and  transacted  publicly  and 
in  open  Court  at  such  General  or  Quarter  Sessions,  or  adjourn- 
ment thereof,  and  not  otherwise ;  and  that  no  order  of  such 
justices  relating  to  the  matters  aforesaid,  shall  be  binding  or 
effectual,  unless  the  said  order  shall  have  been  made,  and  the 
business  relating  thereto  shall  have  been  done  and  transacted 
^publicly  and  in  open  Court,  as  aforesaid.'*  But  it  has  been 
decided,  that  although  the  business  is  to  be  done  thus  publicly, 
no  rate-payer  or  other  person,  other  than  a  member  of  the 
Court,  is  entitled  in  any  way  to  interfere  with  the  jurisdiction 
of  the  justices,  or  to  take  any  part  in  the  proceedings,  i?.  v. 
Nottingham,  T.  1835, 1  Bum,  D.SfW.  905,  n. 

By  sect..2,  '*  Public  notice  shall  be  given,  in  two  newspapers 
generally  circulating  in  the  county,  of  the  time  of  holding  the 


398  Comtif  Rates. 

Geocnl  Quarter  Sewions  or  any  adjonmmeBt  thereof,  at  least 
two  weeks  befbra  the  holding  of  the  same,  and  also  of  the  day 
and  boor  at  wfaidi  the  boaiiiefle  reiaciiig  to  the  awrwinent,  ap- 
filication.  or  aaanageaient  of  the  coonty  stock  or  laie  will  com* 
at  soch  Seaatons." 


Section  7. — At  to  iher^mg  or  Uoppkng  up  Higkwoyu 


We  have  already  oonaidBred  diis  sobject.  wi&  leferenee  to  the 
i^peal  againat  diverting  or  sto|iping  np  a  highway ;  we  have 
hieie  to  coneidgr  it,  with  icfcieme  to  the  proceedings  and  pnK^ 
neceasaiy,  in  order  to  obtain  the  order  of  Sessions  for  diverting 
or  stopping  vp  the  way,  in  the  soppositioo  that  no  a|^ieal  has 
been  lodged  against  it.  This  is  done  ao  plainly  and  explicitly 
by  the  atatate,  that  it  is  only  neceasaiy  that  I  should  give  here 
the  diifinent  daoses  upon  the  aabject. 

By  atat.  5  &6  W.4,  c  50,  s.  84, '« When  the iidiabitanU  in 
Teatiy)  sMfibled  shall  deem  it  expedient  that  any  highway 
should  be  stopped  np,  diverted  or  tamed,  either  entuely  or  re* 
serving  a  faridlBway  or  footway  along  the  whole  or  any  part  or 
parts  thereof,  the  chainuui  of  such  meeting  shall,  by  an  order 
in  writiag,  dnrect  the  sorveyor  to  i^ply  to  two  justices  to  view 
the  same,  and  shall  authorise  him  to  pay  all  the  expenaes  at- 
tending such  view,  and  the  stopping  up,  diverting,  or  turning 
such  h^way,  either  entirely  or  sul^ect  to  sudi  reservatioa  as 
aforesaid,  out  of  the  money  received  by  him  for  the  purposes 
of  this  Act :  Provided  nevertheless,  that  if  any  other  party 
shall  be  dearous  of  stopping  np,  divertiog,  or  turning  any  high- 
way aa  aforesaid,  he  shall,  by  a  notice  in  writing,  require  the 
surveyor  to  give  notice  to  the  ehurchwardens  to  assemble  the 
inhabitatttB  in  vestiy,  and  to  submit  to  them  the  wish  of  such 
person ;  and  if  such  inhabitants  shall  agree  to  the  proposal,  the 
said  surveyor  shafl  apply  to  the  justiees  as  last  aforesaid,  for 
the  purposes  aforesaid;  and  in  such  case  the  expenses  afornaid 
diall  be  paid  to  such  surveyor  by  the  said  party,  or  be  reco- 
verable in  the  same  manner  as  any  f<»€dtnre  is  recoverable 
under  this  Act ;  and  the  said  surveyor  is  henhj  required  to 
make  such  application  as  aforesaid." 

*'  When  it  shall  appear  upon  such  view  of  such  two  justices 
of  the  peace,  made  at  the  request  of  the  said  surveyor  as  afore- 
said, diat  any  public  hi^way  may  be  diverted  and  turned, 
either  entirely  or  subject  as  aforesaid,  so  as  to  make  the  same 
nearer  or  more  commodious  to  the  puUicand  the  owner  of  the 
lands  or  grounds  through  which  sudi  new  highway  ao  prc^wsed 
to  be  made,  shall  consent  thereto  under  his  hand  ;  or  tf  it  shall 
appear,  upon  such  view,  that  any  public  hig^wi^  is  unneces- 


Diverting  or  Stopping  up  Highways.        399 

sary :  the  said  jiuticM  shall  direct  th«  torTeyor  to  affix  a  notice 
in  die  foim  or  to  the  effect  in  the  Bchedole  to  this  Act  annexed 
(vidt  infra,y  in  legible  characters,  at  the  place  and  by  the  side 
of  each  end  of  the  said  highway,  from  whence  the  same  is  pro- 
posed to  be  turned,  diverted*  or  stopped  op,  either  entirely  or 
subject  as  aforesaid;  and  also  to  insert  the  same  notice  in  one 
newspaper  published  or  generally  circulated  in  the  county  where 
the  highway,  so  proposed  to  be  diverted,  turned,  or  stopped  up, 
either  entirely  or  subject  as  aforesaid  (as  the  case  may  be) 
shall  lie,  for  K>ur  successive  weeks  next  sifter  the  said  justices 
have  viewed  such  public  highway ;  and  to  affix  a  like  notice  on 
the  door  of  the  church  of  every  parish,  in  which  such  highway, 
so  proposed  to  be  diverted,  turned,  or  stopped  up,  either  en* 
tirely  or  subject  as  aforesaid,  or  any  part  thereof,  shall  lie,  ou 
four  successive  Sundays  next  after  the  making  such  view."  Id, 
s.85. 
The  following  is  the  form  of  the  notice : 

**  Notice  i»  hereby  given,  that  on  the day  of next, 

application  mil  be  nu^  to  his  Majesty* $  Justices  of  the  peace,  aS" 

sembled  at  Quarter  Sessions  in  and  for  the  county  of ,  at 

,  for  an  order  for,'*  [if  the  order  be  for  turning,  diverting 

and  stopping  up  &c.,  here  state  it,  and  describe  the  road  ordered 
to  be  turned,  diverted,  and  stopped  up  ;  if  the  order  be  for  stop- 
ping up  a  useless  road,  here  state  it,  and  describe  the  road  ordered 
to  be  stopped  up  :]  "  and  that  the  certiJiccUe  rf  two  justices  having 
viewed  the  same  S^c,  with  the  plan  of  the  old  and  proposed  new 
highway,  vnll  be  lodged  with  the  clerk  cf  the  peace  for  the  said 

county,  on  the  ^-^-^  day  rf next, 

A.  B.  >  Surveyor  or  Surveyors  of 
C,  D.  $  the  parish  of ." 

"  And  the  said  several  notices  having  been  so  published,  and 
proof  thereof  having  been  given  to  the  satisfaction  of  the  said 
justices;  and  a  plan  having  been  delivered  to  them  at  the  same 
time,  particulaily  describing  the  old  and  proposed  new  highway, 
by  metes,  bounds  and  admeasurement  thereof,  which  plan  shall 
be  verified  by  some  competent  surveyor :  the  said  justices  shall 
proceed  to  certify  under  their  hands,  the  fact  of  their  having 
viewed  the  said  highway  as  aforesaid,  and  that  the  proposed  new 
highway  is  nearer  or  more  commodious  to  the  public  ;  and  if 
nearer,  the  said  certificate  shall  state  the  number  of  yards  or  feet 
it  is  nearer,  or  if  more  commodious,  the  reasons  why  it  is  so ; 
and  if  the  highway  is  proposed  to  be  stopped  up  as  unnecessary, 
either  entirely  or  subject  as  aforesaid,  then  the  certificate  shall 
state  the  reason  why  it  is  unnecessary."  Id, 

**  And  the  said  certificate  of  the  said  justices,  together  with 
the  proof  and  plan  so  laid  before  them  as  aforesaid,  shall,  as  soon 
as  conveniently  may  be  after  the  making  of  the  said  certificate, 
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be  lodged  with  the  deik  of  the  peace  of  the  county  in  which 
the  said  highway  is  situated,  and  shall,  (at  the  Qoatter  Sessions 
which  shall  be  holden  for  the  limit  withm  which  the  highway  so 
diverted  and  tamed  or  stopped  np,  either  entirely  or  subject  as 
aforesaid,  shall  lie,  next  after  the  expiration  of  four  weeks  from  the 
day  of  the  said  certificate  of  the  said  justices  having  been  lodged 
with  the  clerk  of  the  peace  as  aforesaid)  be  read  by  the  said  clerk 
of  the  peace  in  open  Court ;  and  the  said  certificate,  together  with 
the  proof  and  plan  as  aforesaid,  as  well  as  the  consent  in  writing 
of  the  owner  of  the  land  throagh  which  the  new  highway  is  pro- 
posed to  be  made,  shall  be  enrolled  by  the  clerk  of  the  peace 
amongst  the  records  of  the  said  Court  of  Quarter  Sessions."  id. 

By  sect.  86,  it  is  provided,  that  "  in  any  case  where  it  is  pro- 
posed to  stop  up  or  divert  more  than  one  highway,  which  high- 
ways shall  be  deemed  to  be  so  connected  together  as  that  they 
cannot  be  separately  stopped  or  diverted,  without  interfering  one 
with  the  other,  it  shall  be  lawful  to  include  such  different  high- 
ways in  one  order  or  certificate." 

By  Stat.  91,  if  no  appeal  be  made,  or  being  made  shall  be 
dismissed,  then  "  the  justices  at  the  said  Quarter  General  Ses- 
sions shall  make  an  order  to  divert  and  turn  and  to  stop  up 
such  highway,  either  entirely  or  subject  as  aforesaid,  or  -to  divert, 
turn,  and  stop  up  such  old  highway,  and  to  purchase  the  ground 
and  soil  for  such  new  highway,  or  to  stop  up  such  unnecessary 
highway,  either  entirely  or  subject  as  aforesaid,  by  such  ways 
and  means,  and  subject  to  such  exceptions  and  conditions  in  all 
respects,  as  in  this  Act  is  mentioned  in  regard  to  highways  to 
be  widened  ;  and  the  proceedings  thereupon  shall  bie  binding 
and  conclusive  on  all  persons  whomsoever. ' 


Section  8. — As  to  Coroners*  Fees, 

By  Stat.  25  G.  2,  c.  29  s.  1,  the  coroner,  for  every  inquisition 
(not  taken  upon  view  of  a  body  dying  in  ganl)  which  shall  be 
duly  taken  in  any  township  or  place  contributing  to  the  county 
rate,  shall  have  20s.,  and  also  9d,  for  every  mile  be  shall  be 
compelled  to  travel  from  his  usual  place  of  abode  to  take  such 
inquisition :  to  be  paid  by  order  of  the  justices  in  Sessions,  out 
of  the  county  rates ;  for  which  order  no  fee  shall  be  paid.  The 
9d.  per  mile  is  to  be  paid  to  him  for  the  number  of  miles  he  has 
to  travel  from  his  home,  but  not  for  the  number  of  miles  he 
travels  in  returning.  R.  v.  J  J.  of  Oifardhhire,  2  B.  ^  Aid,  203. 
And  if  be  hold  two  more-inquisition^,  on  the  same  day,  at  the 
same  place,  he  is  only  entitled  of  one  sum  of  9d.  per  mile  from 
the  place  of  his  abode  to  the  place  of  taking  the  inquisition.  JR. 
V.  J  J.  of  Warwick,   6  B.  ^  C.  430.    The  justices  are  judges 
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whether  the  inquisilion  was  necessary,  and  duly  taken.  R.  v. 
J  J.  if  Kent,  11  East,  229. 

And  for  every  inquisition  taken  on  view  of  a  body  d\  ing  in 
prison,  the  coroner  snail  be  paid  so  much  as  the  justices  in  Ses- 
sions shall  allow,  not  exceeding  20<* ;  to  be  paid  in  like  manner. 
25  G.  2,  c.  29,  s.  2. 

By  Stat.  5  &  6  W.  4,  c.  76,  (Municipal  Corporation  Act,) 
s.  62,  in  boroughs  in  which  a  separate  Court  of  Quarter  Sessions 
shall  be  holdeo,  the  coroner  of  such  borough,  for  every  inquisi- 
tion which  he  shall  duly  take  within  such  borough,  shall  be  en- 
titled to  have  the  sum  of  20s.,  and  also  the  sum  of  9d,  for  every 
mile  exceeding  two  miles  which  he  shall  be  compelled  to  travel 
from  bis  usual  place  of  abode  to  take  such  inquisition,  to  be  paid 
by  the  treasurer  of  the  borough  out  of  the  borough  fund  of  such 
borough,  by  order  of  the  Court  of  Quarter  Sessions  of  such 
borough. 


Section  9. — At  to  Vagrants, 

The  Stat.  5  G.  3,  c.  83,  defines  who  shall  be  deemed  an  idle 
and  disorderly  person,  (s.  3,)  a  rogue  and  vagabond,  (s.  4,)  and 
an  incorrigible  rogue,  (sect  5 ;)  and  this  last  section  adds,  as  to 
incorrigible  rogues,  that  "  it  shall  be  lawful  for  any  justice  of 
the  peace  to  commit  such  offender,  (being  thereof  convicted  be- 
fore him,  by  the  confession  of  the  offender,  or  by  the  evidence  on 
oath  of  one  or  more  credible  witness  or  witnesses,)  to  the  House 
of  Correction,  there  to  remain  until  the  next  General  or  Quarter 
Sessions  of  the  Peace  ;  and  every  such  offender,  who  shall  be  so 
committed  to  the  House  of  Correction,  shall  be  there  kept  to  hard 
labour  during  the  period  of  his  or  her  imprisonment." 

And  by  sect.  10,  **  when  any  incorrigible  rogue  shall  have 
been  committed  to  the  House  of  Correction,  there  to  remain  until 
the  next  General  or  Quarter  Sessions,  it  shall  be  lawful  for  the 
justices  of  the  peace  there  assembled,  to  examine  into  the  cir- 
cumstances of  the  case,  and  to  order,  if  they  think  fit,  that  such 
ofiender  be  further  imprisoned  in  the  House  of  Correction,  and 
be  there  kept  to  hard  labour,  for  any  time  not  exceeding  one 
^ear  from  the  time  of  making  such  order,  and  to  order  further, 
if  they  think  fit,  that  such  offender  (if  not  a  female)  be  punished 
by  whipping,  at  such  time  during  his  imprisonment,  ana  at  such 
place  within  their  jurisdiction,  as  accordmg  to  the  nature  of  the 
offence  they  in  their  discretion  shall  deem  to  be  expedient." 
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Sbction  10,'^Appiieatioitt  in  Battardy  Coies. 

By  Stat.  4  &  5  W.  4,  c.  76»  (the  Poor  Law  Amendment  Act,) 
s.  72,  *'  when  any  child  shall  hereafter  be  bom  a  bastard,  and 
shall,  by  reason  of  the  inability  of  the  mother  of  such  child  to 
provide  for  its  maintenance,  become  chargeable  to  any  parish, 
the  overseers  or  guardians  of  such  parish,  or  the  guardians  of  any 
union  in  which  such  parish  may  be  situate,  may,  if  they  think 
proper,  after  diligent  inquiry  as  to  the  father  of  such  child,  apply 
to  the  next  General  Quarter  Sessions  of  the  Peace,  within  the 
jurisdiction  of  which  such  parish  or  union  shall  be  situate,  after 
such  child  shall  have  become  chargeable,  for  an  order  upon  the 
person  whom  they  shall  charge  with  being  the  putative  father  of 
such  child,  to  reimburse  such  parish  or  union  for  its  maintenance 
and  support;  and  the  Court  to  which  such  application  shall  be 
made,  snail  proceed  to  hear  evidence  thereon;  and  if  it  shall  be 
satisfied,  after  hearing  both  parties,  that  the  person  so  charged  is 
really  and  in  truth  the  father  of  such  child,  it  shall  make  such 
order  upon  such  person  in  that  respect,  as  to  such  Court  shall 
appear  to  be  just  and  reasonable  under  all  the  circumstances  of 
the  case :  provided  always,  that  no  such  order  shall  be  made, 
unless  the  evidence  of  the  mother  of  such  bastard  child  shaU  be 
coRoborated  in  some  material  particular  by  other  testimony,  to  the 
satisfaction  of  the  Court :  provided  also,  that  such  order  shall 
in  no  case  exceed  the  actual  expense  incurred  or  to  be  incurred 
for  the  maintenance  and  support  of  such  bastard  child  while  so 
chargeable,  and  shall  continue  in  force  only  until  such  child 
shall  attain  the  age  of  seven  years,  if  he  shall  so  long  live ;  pro- 
vided also,  that  no  part  of  the  monies  paid  by  such  putative 
lather,  in  pursuance  of  such  order,  shall  at  any  time  be  paid  to 
the  mother  of  such  bastard  child,  nor  in  any  way  be  applied  to 
the  maintenance  and  support  of  such  mother." 

By  sect.  73,  '*  no  such  application  shall  be  heard  at  such 
.Sessions,  unless  fourteen  days*  notice  shall  have  been  given, 
under  the  hands  of  such  overseers  or  guardians,  to  the  person 
intended  to  be  charged  with  being  the  father  of  such  child,  of 
such  intended  application ;  and  in  case  there  shall  not,  previ- 
ously to  such  Siessions,  have  been  sufficient  time  to  give  such 
notice,  the  hearing  of  such  application  shall  be  deferred  to  the 
next  ensuing  Quarter  Sessions :  provided  always,  that  whenever 
such  application  shall  be  heard,  the  costs  of  the  maintenance  of 
such  bastard  child  shall,  in  case  the  Court  shall  think  fit  to  make 
an  order  thereon,  be  calculated  from  the  birth  of  such  bastard 
child,  if  such  birth  shall  have  taken  place  within  six  calendar 
months  previous  to  such  application  being  heard ;  but  if  such 
birth  shall  have  taken  place  more  than  six  calendar  months  pre* 
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viously  to  sach  application  being  heard,  dien  from  the  day  of  the 
commenoenient  of  six  calendar  months  next  preceding  the  hear- 
ing <^  such  application :  provided  also,  that  if,  upon  the  hearing 
of  such  application,  the  Court  shall  not  think  fit  to  make  any 
order  thereon,  it  shall  order  and  direct  that  the  full  costs  and 
charges  incurred  by  the  person  so  intended  to  be  charged,  in 
resisting  such  application,  shall  be  paid  by  sach  overseers  or 
guardians." 

And  by  sect.  74,  "  if  such  person,  so  intended  to  be  charged, 
shall  not  api>ear  by  himself  or  his  attorn^,  at  the  time  when 
such  application  shall  come  on  to  be  heard  before  such  Court, 
according  to  such  notice,  such  Court  shall  nevertheless  proceed 
to  hear  the  same,  unless  such  overseers  or  guardians  shall  pro- 
duce an  agreement,  under  the  hand  of  such  person,  to  abide  by 
such  order  as  such  Court  shall  make  thereon,  without  the  hearing 
of  evidence  by  such  Court :  provided  always,  that  such  Court 
may,  notwithstanding  such  agreement,  require  that  evidence  shall 
be  given  in  support  of  such  application,  if  it  thinks  fit,  before 
such  order  is  made." 

Where  a  bastard  child,  bom  since  the  passing  of  this  statute, 
(14  August,  1834,)  becomes  chargeable  to  a  parish,  the  over- 
seers should  immediately  make  inquiry  as  to  the  putative  father ; 
and  if  they  learn  this  from  the  mother,  they  must  then  make  in- 
quiries, and  endeavour  to  obtain  such  evidence,  confirmatory  of 
the  girl's  account,  as  may  be  sufficient  to  satisfy  the  justices  at 
Sessions  that  the  party  to  be  chared  is  the  putative  father  of  the 
child.  If  the  overseers  be  then  m  time  to  give  notice  of  ap- 
plication for  the  next  Sessions,  they  must  do  so.  The  words 
"  next  Sessions,"  iu  the  72d  section  (supra)  have  given  rise  to  much 
doubt  and  difficulty.  In  last  Trinity  Term,  a  case  was  decided 
by  Mr.  Justice  Coleridge,  in  the  Bail  Court  of  the  Court  of  King's 
Bench,  which  appeared  at  the  time  to  put  an  end  to  all  doubt  or 
difficulty  upon  the  point.  The  case  was  thus :  On  the  13th  June, 
1835,  a  bastard  child  became  chargeable ;  the  Midsummer  Ses- 
sions commenced  on  the  28tb  June,  and  the  Michaelmas  Sessions 
on  the  3(Hh  October ;  it  was  not  however  until  the  Epiphany 
Sessions  that  the  overseers  made  an  application  against  the  puta- 
tive father  under  this  Act,  and  the  Sessions  Uien  refused  to 
receive  it,  on  the  ground  that  it  ought  to  have  been  made  at  the 
next  Sessions  after  the  child  became  chargeable,  and  was  now 
too  late.  A  rule  nisi  was  then  obtained  for  a  mandamus  to  the 
justices,  to  receive  and  decide  upon  the  application,  and  after 
the  matter  was  argued  before  Coleridge,  J.,  his  Lordship,  after 
taking  time  to  consider  the  point,  delivered  a  written  judgment 
to  this  effect :  He  said  that  to  construe  the  words  **  next  Ge- 
neral Quarter  Sessions  "  in  the  72d  section,  as  meaning  that  the 
application,  if  made  at  all,  must  be  made  at  the  next  Sessions 
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after  the  child  becomes  chargeable,  and  that  it  cannot  be  made 
at  any  subsequent  Sessions,  would  have  the  effect  of  rendering 
that  section  of  the  statute  nearly  nugatory :  it  might  be,  that  the 
mother  would  not  disclose  the  name  of  the  putative  father  until 
after  the  next  Sessions  were  over :  or  the  father  might  abscond  : 
or  the  overseers  might  not  be  able  to  obtain  the  confirmatoiy 
evidence  required  by  statute.    On  the  other  hand,  it  might  and 
probably  would  be  productive  of  great  hardship  to  the  person 
suspected  of  being  the  putative  father,  if  the  overseers  were 
allowed  to  delay  £eir  application,  and  make  it  at  any  distance 
of  time,  just  as  it  might  suit  their  convenience.    He  thought  it 
best,  in  analogy  to  the  cases  decided  on  stat.  13  &  14  C.  2,  c. 
12.  s.  2,  and  3  W.  &  M.  c.  11,  s.  9,  relating  to  appeals  against 
orders  of  removal,  to  hold,  that  the  words  "  next  General  Quar- 
ter Sessions,**  mean  the  next  practicable  Sessions  after  the 
overseers,  having  made  diligent  inquiry  as  to  the  father,  shall  be 
in  a  situation  to  make  the  application.    This  construction  would 
have  the  effect  of  still  leaving  it  in  the  discretion  of  the  jnstioes, 
to  entertain  the  application  at  a  subsequent  Sessions,  if  they  were 
satisfied  that  the  delay  was  not  voluntary  upon  the  part  of  the 
overseers,  but  vnis  occasioned  solely  by  their  not  being  able 
sooner  to  learn  who  the  putative  father  was,  or  to  obtain  the  con- 
firmatory evidence  required  by  the  statute.   He  said,  that  the  73d 
section  did  not  afiect  the  question ;  it  related  only  to  cases  where 
the  application  is  made  in  time,  and  the  hearing  of  it  adjourned. 
R.  V.  J  J.  of  Oifardskire,  MS.  T.  1836.    But  in  a  still  more 
recent  case,  before  the  full  Court  of  King's  Bench,  the  point 
seems  to  have  been  doubted,  although  the  contrary  was  not 
actually  decided,    The  case  was  thus  :  The  child  was  bom  on 
the  16th  August,  1834,  and  became  chargeable  on  the  29th 
September  following;  the  next  Sessions  commenced  on  the  13th 
October ;  the  notice  of  application  was  given  to  the  putative 
father  on  the  9th  December,  and  the  application  was  made  to  the 
Sessions  on  the  8lh  January.    It  was  objected  by  the  putative 
father,  that  the  application  was  not  made  to  the  "  next  Ses- 
sions "  after  the  child  became  chargeable,  and  that  there  was 
no  proof  of  the  overseers  having  made  diligent  inquiry  as  to  the 
father,  nor  was  any  excuse  then  offered  or  proved  for  the  appli- 
cation not  having  been  made  to  the  Michaelmas  Sessions.    The 
Sessions,  however,  entertained  the  application,  and  made  the 
order,  subject  to  the  opinion  of  the  Court  of  King's  Bench  upon 
a  case.    In  the  course  of  the  argument  on  the  special  case,  the 
above  case  of  R.  v.  JJ.  of  OxforMire  was  cited.    But  the  Court 
expressed  considerable  doubt,  whether  they  could  give  any  other 
construction  to  the  words  "  next  Sessions"  "  if  they  think  pro- 
per," than  that  the  overseers,  if  they  apply  at  all,  must  apply  to 
the  next  actual  Sessions ;  they  said,  however,  that  it  was  not 
necessary  to  decide  the  point  in  this  case,  because  the  Court  were 
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of  opioion  that,  as  the  overseers  had  not  made  the  application  to 
the  next  Sessions,  it  Jay  upon  them  at  least  to  shew  why  they 
had  not  made  it :  and  as  they  had  not  done  so,  the  Sessions 
should  not  have  made  the  order.  R.  v.  Charles  Heath,  MS,  T. 
1836.  Until  there  shall  he  some  further  decision  upon  the  sub- 
ject, however,  the  above  case  of  R.  v.  J  J*  of  Oxfordshire  may  be 
deemed  a  safe  practical  guide  to  justices  and  parish  officers. 
The  following  may  be  the  form  of  the  notice : 

Whereat  Ann  Stylet,  single  tooman,  wot  on  the day  of 

latt  delivered  of  a  male  battard  child,  and  the  taid 


child,  on  the day  of  —  last,  by  reason  of  itt  taid  mother 

being  unable  to  provide  for  itt  maintenance,  became  chafge(d>le  to 

the  parish  of  • ,  in  the  county  of ,  and  from  thence 

hitherto  has  been  maintained  and  supported  by  the  said  parish. 
And  wheretu  loe,  the  underugned,  bmng  the  diurehwardens  and  over' 
seers  of  thepoorofthe  said  parish,"  [or  "  the  guardians  of  the  poor 
rfthe  said  parish,"  or  **  the  guardians  of  the  union  m  which  such 
parishis situate,**^  have  made  diligent  inquiry  as  to  the  father  of  the 
said  child,  and  find  that  you,  John  Nokes,  are  the  father  cf  the 
same:  Therefore  take  notice,  that  at  the  next  General  Quarter 

Setsiom  of  the  Peace,  to  be  holden  in  and  for  the  amnty  of 

aforesaid,  within  which  tuch  parish  is  situate,  we,  as  such  church" 
wardens  and  overseers  of  the  poor  of  the  said  parish,  ifUend  to  make 
an  application  to  the  Court,  at  the  said  Sessions,  for  an  order  upon 
you,  John  Nokes,  to  reimburu  the  said  parish  for  the  maintenance 

and  support  of  the  said  child.    Given  under  our  hands,  this 

day  of ,  1836. 

A,B.    )  Churchwardens  of  the 

To  John  Nokes,  of  — ,  ?  C,  D,    S      parith  of . 

labourer,  ^  £.  P.    )  Overseers  of  the  poor 

G,H.    S     rf  ^^  Mtd  parith. 

Upon  being  served  with  this  notice,  the  putative  father  may 
probably  sign  such  a  written  agreement  or  consent  as  is  men- 
tioned in  the  74th  section,  ante,  p.  403.    It  may  be  in  thb  form : 

I  hereby  consent  to  the  Court  of  Quarter  Sessions  for  tite  county 

ef making  an  order  against  me,  as  the  putative  father  of 

the  battard  child,  of  which  Ann  Styles  has  been  delivered  ;  and  I 
hereby  agree  to  lUfide  by  such  order  as  tuch  Court  shall  tnake 
hereupon,  vnthout  the  hearing  of  any  evidence  by  such  Court, 

Given  under  my  hand  this  —  day  of ,  1836. 

Jtihn  Noket, 

And  at  the  Sessions,  the  counsel  for  the  parish,-  having  made 
the  application,  has  merely  to  prove  the  party's  signature  to  this 
consent,  and  examine  the  overseer  as  to  tne  amount  already  paid 
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for  the  maintenuioe  of  the  child,  for  a  period  not  exceeding  six 
months.    See  teeL  73,  anU,  p.  402,  403. 

Bat  if  the  pntatiTe  father  have  not  signed  the  consent,  then 
the  parish  will  nave  to  prove : 

1 .  Service  of  a  copy  of  the  notice,  and  that  the  notice  is  signed 
hy  the  chnichwaidens  and  ovemers. 

2.  By  the  mother,  that  she  is  a  single  woman,  has  had  a 
child,  and  that  the  party  charged  is  the  fsther  of  it ;  the  time  of 
the  birth ;  and  when  the  child  became  chargeable. 

3.  Evidence  confirmatory  of  what  the  mother  has  stated,  as  to 
the  party  charged  being  the  putative  father. 

4.  By  the  overseer,  the  amoont  expended  in  the  maintenance 
of  the  child,  dnriag  a  period  not  exceeding  six  calendar  months. 
In  this  the  Sessions  will  not  allow  any  money  which  has  been 
given  to  the  mother,  or  the  expenses  of  her  lying-in,  or  the  like, 
to  be  included ;  but  they  confine  it  strictly  to  the  som  which  has 
been  expended  in  the  maintenance  of  the  child. 

For  forms  of  the  order  made  upon  such  an]  application,  me 
Arch,  P.  L.  Amend.  Act,  p.  25—27. 
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A. 

Abatement  of  nuisance  in  a  highway,  in  what  cases,  213,  214* 

Abatement,  plea  in,  245 ;  no  plea  in  abatement  for  misnomer^ 
but  the  indictment  shall  be  amended,  245,  246. 

Accessory  before  the  fact  in  felony,  83 ;  none  in  treason  and 
misdemeanor,  all  being  principals,  84. 

Accessory  after  the  fact  in  felony,  83;  none  in  treason  and  mis- 
demeanor, 84. 

Accessory,  joinder  of,  with  the  principal,  in  the  same  indict- 
ment, 125. 

Accomplice  may  be  a  witness,  if  his  evidence  be  confirmed,  148 , 
by  giving  evidence,  he  does  not  acquire  a  right  to  a  par- 
don, 149. 

Accounts  of  overseers  of  the  poor,  appeal  against  tlieir  allowance, 
339 ;  appeal  against  their  disallowance,  361.  See  "  Ap- 
peal:* 

Acquittal  of  a  parish,  for  not  repairing  a  highway,  no  evidence 
for  them  on  a  subsequent  indictment,  217 ;  but  a  conviction 
is  conclusive  evidence  of  their  liability  to  repair,  217. 

Action  against  a  justice  of  the  peace,  71 ;  in  what  cases,  71 ; 
not  for  deciding  a  matter,  within  his  jurisdiction,  where  his 
proceedings  appear  good  on  the  face  of  them,  71 ;  instances, 
71,  72  ;  (conviction  may  be  drawn  up  in  regular  form,  at 
any  time  before  it  is  returned  to  the  Sessions ;  an  order  or 
warrant  of  commitment  cannot,  72;)  but  if  the  proceedings  be 
bad  on  the  face  of  them,  72,73,  or  the  justice  had  no  jurisdic- 
tion in  the  matter,  73,  he  cannot  justify.  For  a  ministerial 
act,  an  action  may  lie,  if  the  act  be  not  well  founded,  or 
where  the  Justice  exceeds  his  authority,  73  ;  but  not  where 
a  discretion  is  vested  in  him,  73.  Proceedings  in  the  action, 
73,  74 :  limitation  of  action,  74 ;  notice  of  action,  74 ; 
venue,  75  ;  general  issue,  75 ;  tender  of  amends,  75 ;  pay- 
ment of  money  into  Court,  75  ;  evidence,  75 ;  verdict,  76 } 
costs,  76, 

Acts  of  Parliament,  in  what  cases  and  how  proved,  142. 

Adjournment  of  an  appeal,  23 ;  in  what  cases,  282,  283. 
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Adjournment  of  the  Sessions,  28,  from  day  to  day.  28,  from 
place  to  place,  28 ;  in  counties,  it  must  be  bv  two  justices 
at  the  least,  29 ;  how  made,  29  ;  until  what  time,  29;  can- 
not be  adjourned  to  a  day  beyond  the  next  Quarter  Sessions, 
29.  In  what  cases  an  appeal  may  be  to  an  adjourned  Ses- 
sions, 296. 

Adyocates  in  civil  law,  exempt  from  serving  on  juries,  237. 

Affirmation,  by  Quakers.  Moravians,  and  Separatists,  145 ;  in  what 
cases,  145,  237, 238 ',  form  of  it,  145. 

Aliens  not  to  be  jurors,  except  on  juries  de  mediMate  litigH^, 
237. 

Allowance  of  overseers'  accounts,  appeal  against,  339.  See 
«*  Appeal:* 

Ambassadors  and  their  servants,  in  what  cases  punishable  for 
crime.  82. 

Amendment,  in  what  cases,  in  appeals,  286 — 288 ;  in  criminal 
orosecutions,  127,  128 ;  upon  a  plea  of  misnomer,  245, 
x^o» 

Apothecary,  exempt  from  serving  on  juries,  237. 

Appeals  generally,  262.  In  what  cases,  262,  263 ;  only  where 
given  by  the  express  words  of  a  statute,  262,  263.  By 
whom,  263 ;  against  whom,  264.  To  what  Court,  265, 
266.  Wiihin  what  time,  266 ;  as  to  the  time  limited,  266. 
if  a  certain  number  of  months,  &c.  how  reckoned,  266  ;  if 
the  **  next  Sessions,"  it  means  the  next  practicable  Sessions, 
266 — 269 ;  if  within  a  reasonable  time,  the  Sessions  are  to 

1'udee  what  is  so,  269 :  as  to  the  period  from  which  the  time 
imited  begins  to  run,  269—271.    Notice  of  appeal,  271, 
in  what  cases,  271—274 ;    what  notice,  274—276 ;   in 
what  form,  276 — 279 ;  in  what  cases  the  grounds  of  appeal 
to  be  suted  in  it,  and  how  stated,  277—279 ;  and  the  eflect 
of  their  beiug  stated,  279 ;  notice  how  served.  279,  280. 
£ntry  of  the  appeal,  when  and  bow,  280—282.    When 
adjourned  or  respited,  282,  283.    Trial  of  the  appeal,  283, 
&c. :  which  party  to  begin,  283 — 285 ;  address  of  counsel, 
&c.  285  ;  evidence  not  confined  to  that  received  upon  the 
original  proceeding,  286 ;  no  bill  of  exceptions  lies  at  Ses- 
sions, 286.  Amendment,  in  what  cases,  286—288.   Judg- 
ment, 288 — ^290 ;  justices  interested  not  to  vole,  288  ;  if 
justices  equally  divided,  appeal  to  be  adjourned  to  the  next 
Sessions,  and  then  to  be  re-tried,  288 ;  judgment  may  be 
altered  during  the  same  Sessions,  289,  290 ;  the  justices 
not  bound  to  state  their  reasons  in  their  order,  290.   Costs, 
290. 
Appeal  against  an  order  of  removal,  290.    In  what  cases,  and 
by  whom,  290, 291.    To  what  Sessions.  291 :   to  the  next 
Quarter  Sessions  for  the  county  or  borough,  291,  that  is, 
the  next  practicable  Sessions  after  service  of  the  oider,  291 ; 


Index.  409 

it  may  be  entered  and  tried  at  the  first  Sessions,  292,  or 
entered  and  respited  at  the  first  Sessions,  and  tried  at  the 
second,  292 ;  or,  if  impracticable  to  try  at  the  first  Ses- 
sions, it  may  be  entered  and  tried  at  the  second  Sessions, 
293 — 295 ;  but  it  cannot  be  respited  as  of  course  at  the 
second  Sessions,  295 ;  in  case  of  a  suspended  order,  the 
appeal  to  be  to  the  next  Sessions  after  service  of  the 
oraer,  295 ;  the  appellants  may  appeal  at  an  adjourned 
Sessions,  but  are  not  obliged  to  do  so,  296 ;  where  there 
are  General  Sessions  intervening  between  Quarter  Sessions, 
the  appeal  must  be  to  the  Quarter  Sessions,  296;  but  where 
there  are  only  General  Sessions  and  no  Quarter  Sessions, 
the  appeal  must  be  to  a  General  Sessions,  296.  Notice  of 
appeal,  297,  300 ;  "  reasonable  notice*'  required,  297 ; 
what  is  reasonable  notice,  to  be  determined  by  the  Sessions, 
297,  and  it  is  usually  done  by  a  general  rule,  297 ;  in  what 
cases  the  Court  of  King's  Bench  will  interfere,  if  by  mis- 
take sufficient  notice  be  not  given,  297,  298  ;  when  notice 
to  be  given,  in  order  to  prevent  the  pauper  from  bein^  re- 
moved, 298  ;  when,  if  the  grounds  of  appeal  are  stated  in 
it,  299  ;  by  whom  and  to  whom  given,  299  ;  the  grounds 
of  appeal  to  be  stated,  and  how,  301 ;  form  of  the  notice, 
with  the  grounds  of  appeal,  301 ;  form  of  statement  of 
grounds  of  appeal,  if  separate  from  the  notice,  302.  Pro- 
ceedings at  the  hearing,  303 ;  motion  to  put  off  the  trial  of 
the  appeal,  303 ;  proof  of  service  of  notice,  303 ;  which, 
party  to  begin,  303,  304 ;  case  stated  and  evidence,  by  both 
parties,  and  reply,  304,  305.  Evidence,  305 ;  inhabitants 
competent  witnesses,  305 ;  and  being  also  parties,  their  de- 
clarations are  evidence  against  their  parish,  306 ;  parol  evi- 
dence not  allowed  of  written  instrument,  306,  unless  the 
writing  be  lost  or  destroyed,  307,  or  in  the  hands  of  the 
opposite  party,  and  notice  given  to  produce  it,  307  ;  what 
said  by  a  person  as  to  bis  settlement,  or  even  his  examina- 
tion on  oath,  not  evidence,  307,  except  the  examination  of 
soldiers,  308,  and  of  prisoners,  309.  Certificates,  admis- 
sions of  settlement  by  the  certifying  parish,  309,  310  ; 
origin  of  certificates,  309,  310 ;  form  of  the  certificate  and 
allowance,  310;  by  whom  executed,  311;  by  whom  at- 
tested, 311  ;  by  whom  allowed,  311 ;  how  proved,  311, 312. 
Relief  of  a  pauper,  whilst  residing  out  of  the  parish,  prtmi 
facte  evidence  of  settlement,  312  ;  but  relief  whilst  residing 
in  the  parish  is  no  evidence  of  settlement,  313.  Order  of  re- 
moval una  ppealed  against,  is  conclusive  evidence  of  the  set- 
tlement of  the  pauper  at  the  time,  314,  and  of  all  persons  de- 
riving settlements  from  him,  316,  and  of  every  other  matter 
stated  in  the  order,  315,  not  only  as  between  the  contending, 
parishes,  but  all  others,  317,  provided  the  order.be  valid, 
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317,  318,  and  were  acted  upon,  318.    Order  appealed 
against  and  confirmed,  318,  is  conclusive  evidence  of  the 
settlement  of  the  paaper,  318,  and  of  those  who  derive  their 
settlement  from  him,  319,  not  only  as  between  the  litigating 
parishes,   bat  all  others,    318,  319.      Orders  appealed 
against  and  quashed,  if  decided  on  the  point  of  settlement^ 
is  conclusive  evidence  of  settlement  as  between  the  liti- 
gating parishes,  319,  bat  does  not  afiect  others,  319 ;  and 
if  not  decided  upon  the  point  of  settlement,  but  upon  a 
point  of  form  or  tne  like,  it  does  not  prevent  the  settlement 
nrom  being  again  contested  even  between  the  same  parties, 
320 ;  and  the  ground  on  which  the  order  was  quashed  may  be 
explained  by  evidence,  320.    Direct  evidence  of  settlement, 
321 :  authorities  referred  to,  as  to  settlement  by  birth,  321, 
by  parentage,  321,  by  marriage,  321,  by  hiriog  and  service, 
321,  by  apprenticeship,  322,  by  renting  a  tenement,  322, 
by  serving  office,  322,  and  by  paying  rates,  &c.  323.     If 
the  Sessions  err  in  receiving  or  refusing  evidence,  the  error 
cannot  be  rectified  by  the  Court  of  King's  Bench,  unless  a 
case  be  stated,  323.    Judgment,  323 ;  justices  interested 
may  not  vote,  323 ;  if  justices  equally  divided,  appeal  to  be 
adjourned,  323  ;  they  are  not  bound  to  give  any  reasons  for 
their  judgment,  323.    Effect  of  the  judgment,  323.     Costs 
of  the  appeal,  324;    costs  occasioned  by  any  frivolous 
ground  of  removal  or  appeal,  324.  Costs  of  maintenance,  325. 
Appeal  against  a  poor-rate,  326 :  in  what  cases,  326;  to  what 
Sessions,  326,  in  counties,  326,  and  in  boroughs,  326 ;  it 
must  be  to  the  next  practicable  Sessions,  327,  328.    Entry 
of  the  appeal,  329.    Notice  of  appeal,  329 ;  what  notice, 

329  ;  must  be  in  writing,  330;  by  and  to  whom  to  be 
given,  329,  330 ;  several  may  join  in  it,  329, 330  ;  grounds 
of  appeal  to  be  stated,  330 ;  served  not  only  on  the  church- 
wardens and  overseers,  or  any  two  of  them,  330,  but  also 
on  those  alleged  to  be  omitted  in  the  rate  or  under-rated, 

330  ;  in  what  case  and  how  it  may  be  waived,  330,  331 ; 
form  of  it,  331.  Proceedings  at  the  hearing,  331  ;  proof 
of  notice,  in  what  cases,  331,  332 ;  which  party  to  begin, 
332,  333 ;  address  and  evidence,  333,  334' ;  appellant  re- 
stricted to  the  grounds  of  appeal  stated  in  his  notice  of 
appeal,  333,  334;  person^  rated,  competent  witnesses,  334. 
Judgment,  334;  in  what  cases  and  how  the  Court  may 
amend  the  rate,  instead  of  quashing  it,  334 — 336.  Costs, 
336,  337. 

Appeal  against  the  appointment  of  oveiseers  of  the  poor,  337 : 
in  what  cases,  and  by  whom,  337 ;  to  what  Sessions,  337 ; 
notice  of  appeal,  338 ;  proceedings  at  the  hearing,  339. 

Appeal  against  the  allowance  of  overseers'  accounts,  339  :  in 
what  cases,  and  by  whom,  339 ;  to  what  Sessions,  341 ; 
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notice  of  appeal,  342 ;  proceedings  at  the  healing,  343 ; 
what  payments  by  overseers  may  or  may  not  be  allowed) 
343'-345 ;  instructional  letter  upon  that  subject,  by  the 
Poor  Law  Commissioners,  346 — 354;  the  like,  directed  to 
the  Auditors  of  Unions,  &c.  355—360.  Judgment,  361 ; 
justices  who  are  rated  inhabitants  cannot  vote,  361 ;  costs, 
361.    Payment  of  the  sums  disallowed,  how  inforced,  361. 

Appeal  against  the  disallowance  of  overseers'  accounts,  361 :  in 
what  cases,  361  ;  at  what  Sessions,  363  ;  the  appellants 
must  previously  hand  over  to  their  successors  the  balance 
admitted  to  be  in  their  hands,  363,  and  must  enter  into 
recognizance  to  enter  the  appeal,  and  abide  by  the  order 
of  Sessions  thereupon,  363  ;  notice  of  appeal  not  required 
by  the  statute,  but  prudent  to  give  it,  363 ;  proceedings  at 
the  hearing,  364 ;  judgment,  364 ;  costs,  364.  There  can  be 
no  special  case,  as  the  statute  takes  away  the  certiorari,  364. 

Appeal  against  a  county  rate,  364;  in  what  cases,  364;  the 
grievance  must  be,  that  the  whole  parish  or  township  is 
over-rated,  and  not  merely  individuals  in  it,  366 ;  borough 
rate  in  the  nature  of  county  rate,  appeal  against,  367 ;  to 
what  Sessions  the  appeal  must  be,  367  :  notice  of  appeal, 
367,  (grounds  of  appeal  not  required  to  be  stated,  368,)  to 
whom,  and  by  whom,  to  be  given,  367  :  proceedings  at  the 
hearing,  368  ;  judgment,  confiiming  the  rate,  or  amending 
or  quashing  it,  368 ;  costs,  369. 

Appeal  against  an  order  for  stopping  up  a  highway,  369  :  ap- 
plication to  two  justices  to  view  and  certify  the  way,  by  the 
surveyor  of  the  highways,  by  direction  of  the  vestry,  369, 
view  thereupon  and  certificate,  369 ;  notices  to  be  set  up  at 
the  ends  of  tlie  way,  to  be  advertised  four  times  and  affixed 
to  the  church-door  during  four  Sundays,  369 ;  this  certifi- 
cate, a  plan  of  the  road,  and  a  consent  of  the  owner  of  the 
land  over  which  the  new  road  is  to  pass,  to  be  sent  to  the 
clerk  of  the  peace,  and  read  by  him  at  the  Quarter  Sessions 
next  after  four  weeks  from  the  making  of  the  order,  369 ; 
and  any  persons  who  would  be  aggrieved  if  such  road  were 
stopped  up,  may  appeal  at  such  Sessions,  370.  Notice  of 
appeal,  370,  must  state  the  grounds  of  appeal,  371,  and 
shew  that  the  appellant  would  be  aggrieved,  371.  Trial, 
371,  by  jury,  371 ;  verdict,  371 ;  judgment,  371,  and 
order,  371 ;  costs,  372. 

Appeal  under  Inclosure  Acts,  372 :  in  what  cases,  372  ;  to  what 
Sessions,  373  ;  notice  of  appeal,  374 ;  proceedings  at  the 
hearing,  &c.  374. 

Appeal  against  a  conviction,  374.  Conviction,  374:  statement 
of  the  information,  375,  summons  and  appearance,  375, 
evidence,  376,  conviction,  376,  adjudication,  &c.,  377 ; 
conviction  to  be  returned  to  the  Sessi(»s,  377 ;  general  form 
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of  the  conviction,  where  no  foiin  is  given  by  the  statute 
creating  the  ofience,  378,  the  like  where  the  defendant 
appears  and  pleads  not  guilty,  or  refuses  to  make  a  defence, 
3B0,  the  like  where  the  defendant  appears  and  confesses, 
381,  and  the  like  where  the  defendant  does  not  appear, 
381 ;  form,  given  by  the  statute  creating  the  offence,  382. 
The  appeal,  382 :  in  what  cases,  382 ;  to  what  Sessions, 
S83  ;  notice  of  appeal,  384,  385 ;  to  whom  to  be  given,  385, 
form  of  it,  385 ;  recognizance,  384,  form  of  it,  386 ;  pro- 
ceedings at  the  hearing,  386 ;  judgment,  387 ;  costs,  387. 

iippointment  of  overseers  of  the  poor,  appeal  against,  337.  See 
"  Appeal.'* 

Apprenticeship,  settlement  by:  authorities  upon  the  subject, 
322. 

Army,  officers  in,  exempt  from  serving  on  juries,  237. 

Arraignment,  244 ;  form  of  it,  244 :  holding  up  of  the  hand, 
not  materia],  244,  245. 

Arrest  of  judgment,  in  what  cases,  and  when,  256. 

Articles  of  the  peace,  389  ;  in  what  cases,  389,  before  a  justice 
out  of  Sessions,  389,  and  before  the  justices  at  Sessions, 
389 ;  practice  thereupon,  389,  390  ;  form  of  the  articles  of 
the  peace,  390,  and  of  the  recognizance  to  keep  the  peace, 
391. 

Assault  and  battery,  194  ;  punishment,  194 ;  indictment,  194 ; 
evidence,  194,  195.  Assault,  what,  195  ;  battery,  what, 
195. 

Assault  upon  a  peace  officer  or  revenue  officer,  in  the  execution 
of  his  duty,  or  upon  any  person  acting  in  his  aid,  196; 
punishment,  196;  indictment,  196;  evidence,  196. 

Assault  with  intent  to  commit  a  felony,  196 ;  punishment,  197 ; 
indictment.  196;  evidence.  197. 

Assault  of  a  gamekeeper,  b^  a  poacher,  in  the  night  time,  203 ; 
punishment,  203 ;  indictment,  203 ;  evidence,  204. 

Assembly,  unlawful,  what,  200. 

Assessment  of  the  county  rate,  by  whom,  and  how,  365,  396, 
397. 

Attornies,  at  Sessions,  19;  must  be  admitted  in  one  of  the 
Courts  at  Westminster,  19 ;  in  what  cases  privileged  from 
giving  evidence,  148  ;  exempt  from  serving  on  juries,  237. 

Anterfois  acquit,  plea  of,  in  what  cases  and  how,  246. 

Auterfois  attaint,  in  what  cases,  247. 

B. 

Bailee,  in  what  cases  he  may  be  guilty  of  larceny  of  the  goods 
bailed,  161, 162 ;  who  not  a  bailee,  within  this  rule,  163 ;  a 
servant  not,  162,  nor  is  a  bailee's  servant  within  it,  162. 
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LaroeDy  by  the  owner  of  goods,  by  stealing  them  from  a 
bailee,  in  what  cases,  163,  164. 

Baron  and  feme,  in  what  cases  they  may  be  witnesses  against 
each  other,  147.  Wife  not  punishable  for  felony  (except 
murder  and  robbery)  if  her  husband  be  present  at  the  time» 
79,  80,  and  $ee  81  ;  but  for  treason  and  misdemeanors,  and 
for  murder  and  robbery,  she  is,  whether  the  husband  be 
present  or  not,  80,  and  for  other  felonies,  where  the  hus- 
band is  not  present,  80.  She  cannot  be  guilty  of  larceny 
of  her  husband's  goods,  81, 164,  unless  from  a  bailee,  81* 
but  those  who  assist  her  in  doing  so,  may,  164.  What 
proof  required  of  the  coverture,  81,  82. 

Banister,  exempt  from  serving  on  juries,  237. 

Bastardy  cases,  applications  in,  402 :  in  what  cases,  402 ;  to 
what  Sessions,  402,  403,  404 ;  notice  of  intended  applica- 
tion, 402,  form  of  it,  405 ;  form  of  a  consent  to  an  order, 
405 ;  proceedings  at  the  hearing,  402,  405,  406 ;  evidence, 
402,  406;  what  by-gone  maintenance  allowed,  402,  403, 
406  ;  order  may  lie  made,  although  putative  father  do  not 
attend,  403 ;  costs,  if  no  order  made,  403. 

Battery,  194.    See  "  Attault." 

Bawdy-house,  205.    See  "  Disorderly  Houte,*' 

Best  evidence,  must  be  given,  138,  &c.    See  "  Evidence" 

Bill  of  exceptions  will  not  lie  in  criminal  cases,  252,  or  in  ap* 
peals,  286. 

Bill  of  exchange,  note,  or  other  valuable  security,  stealing,  169. 
See  **  Larceny,** 

Bill  of  indictment,  how  preferred  and  found,  242. 

Birth,  settlement  by :  authorities  upon  the  subject,  321. 

Boroughs,  jurisdiction  of  the  Sessions  in,  9 ;  Sessions  to  be 
holden  before  the  recorder,  13  ;  at  what  times,  16.  Boun- 
daries of  boroughs,  8.  Members  of  the  council,  treasurer 
and  town-clerk,  exempt  from  serving  on  juries,  237. 
Borough  rate,  in  the  nature  of  a  county  rate,  appeal  Against, 
367.  See  "  Appeal." 

Boundaries  of  boroughs,  8. 

Bridge,  materials  for  building  or  repairing,  ownership  how  de- 
scribed in  larceny,  118, 119.    See  "  Indictment," 

C. 

Caption  of  indictment,  31 ;  not  necessary  to  set  out  the  names  of 

the  grand  jurors  in  it,  32. 
Carriage-way,  215.     See  **  Highway,** 
Catholic  chapels,  to  be  registered  at  Sessions,  392. 
Catholic  clergymen,  exempt  from  serving  on  juries.  237* 
Cattle,  larceny  of,  171.     See  "  Larceny" 
Central  Criminal  Court,  jurisdiction  of,  6. 
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Ceitainty  iec(uired  in  an  indietmeDt,  121 ;  principal  rule  npoxk 
the  subject,  121  ;  instances,  121,  122;  want  of  it,^iii  what 
case  aided  by  verdict,  122 ;  uncertainty  as  to  time,  122^ 
and  in  other  respects,  122. 

Certificate,  an  admission  of  settlement  by  the  certifying  parish. 
309,  310;  origin  of  it,  309,  310 ;  form  of  it,  and  of  the  al. 
lowance,  310 ;  by  whom  executed,  311 ;  by  whom  attested, 
311 ;  by  whom  allowed,  311 ;  how  proved,  311,  312. 

Certiiicate  of  two  magistrates,  as  to  a  road  to  be  stopped  up  or 
diverted,  369,  399. 

Certiorari,  writ  of,  32 :  what,  32  ;  lies  in  all  cases  to  remove 
indictments,  ofders,  convictions,  &c.,  unless  taken  away  by 
the  express  words  of  a  statute,  32—34.  If  taken  away,  the 
Court  will  not  interfere  by  mandamus  or  otherwise,  34  ;> 
but  indictment  with  counts  at  common  law,  and  counts  on 
a  statute  in  which  the  certiorari  is  taken  away  may  be  re- 
moved, 34.  But  statutes  taking  it  away  do  not  prevent 
the  Crown  or  prosecutor  from  suing  it  out,  34,  35,  unless 
the  statute  shew  clearly  that  the  Crown  was  intended  to  be 
included,  35.  Not  granted  to  remove  indictments,  either 
by  defendant  or  prosecutor,  without  sufficient  cause  shews, 
36 ;  what  is  sufiScient  cause,  36, 37 ;  and  at  what  period  of 
the  prosecution  it  will  be  granted,  38.  Summary  conTic-* 
tions  may  be  removed  by  it,  only  where  they  appear  bad  (m 
the  face  of  them,  39 ;  discretionary  with  the  Court  to  grant 
it,  39 ;  may  be  granted  after  appeal,  39,  if  the  Sessions 
have  confirmed  it,  39,  40,  or  quashed  it  subject  to  a  case, 
40  ;  but  it  will  not  be  granted  pending  an  appeal,  40.  If 
confirmed  in  B.  R.,  it  will  be  sent  back  by  procedendo,  to  be 
enforced,  40.  Orders  of  justices  at  or  out  of  Sessions,  may 
be  removed,  if  bad  on  the  face  of  them,  40,  and  quashed, 
in  what  cases,  40,  41;  if  to  remove  order  of  Sessions,  sub- 
ject to  a  case,  writ  granted  as  of  course,  41.  Application 
for  a  certiorari  to  remove  convictions  or  orders,  must  be 
within  six  months,  41,  42,  unless  moved  for  by  the  Crown, 
42;  to  remove  indictments,  must  be  before  verdict,  and 
may  be  before  bill  found,  42.  Before  certiorari  granted  to 
remove  convictions  or  orders  of  justices,  notice  must  be 
given  to  them,  42,  43,  requisites  of  the  notice,  43.  Motion 
for  certiorari,  how  made,  44.  Recognizance,  what,  re- 
quired on  removing  indictments,  44,  or  convicUons  and 
orders,  &c.  44,  45.  Return  to  certiorari,  how,  45 ;  form 
of  it,  45, 46  ;  convictions  maybe  returned  in  a  more  formal 
shape  than  first  drawn,  but  orders  cannot,  45. 

Challenge  of  jurors,  248.     See  "  Jurors." 

Chance  or  mistake,  ofifenoes  committed  from,  in  what  cases  dis- 
punishable, 82,  83. 
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Chapels  of  Protestant  Disienteis  and  Catholics,  to  be  registered 

at  Sessions,  392. 
Chaplains  of  gaols  and  houses  of  conrection,  395. 
Character  of  witness,  how  impugned  by  endence,  154. 
Charging  the  grand  jury,  manner  of,  240.    Charging  the  petty 

jury.  249.  "^ 

Circumstantial  evidence,  136. 
Classification  of  prisoners  in  gaols  and  houses  of  correction, 

under  the  direction  of  the  justices  at  Sessions,  395,  &c. 
Clergymen,  Protestant,  Catholic,  and  Dissenting,  exempt  from 

serving  on  juries,  237. 
Clerk  of  the  Peace,  17,  deputy  to  the  Custos  Rotulorum,  17 ; 


20 ;  when  the  Court  is  divided,  he  must  appoint  a  person 
to  record  the  proceedings  of  one  division,  22.    Clerk  of  the 

Seace  in  boroughs,  20;  by  whom  appointed,  20;  his 
uties,  20 ;  to  give  public  notice  of  the  holding  of  the  Ses- 
sions, and  summon  the  grand  and  petty  jurors,  13;  his 
fees,  20. 

Clerks  or  servants,  larceny  by,  177  ;  punishment,  178 ;  indict- 
ment, 177  ;  evidence,  178.  Embezzlement  by,  179 ; 
punishment,  180;  indictment,  179,  180;  evidence,  180. 
See "  Ijmbeakmeni"  *'  Larceny," 

Coin,  counterfeit,  uttering,  193 ;  punishment,  193, 194;  indict* 
ment,  193;  evidence,  194* 

Collateral  issue,  to  try  whether  a  prisoner  stands  mate  of  malice^ 
or  by  the  visitation  of  God,  245. 

Commencement  of  indictment,  116. 

Commissioners  in  lunacy,  licence  by,  for  lunatic  asylums,  392. 

Common,  tenant  in,  cannot  be  guilty  of  larceny  of  the  property 
in  common,  163,  unless  he  steal  it  from  a  bailee,  163. 
Ownership  of  tenants  in  common,  how  described  in  an  in- 
dictment, 118. 

Competency  of  witnesses,  145-'150;  of  rated  inhabitants  of  a 
parish,  &c.,  in  what  cases,  146, 147, 305, 334, 

Conclusion  of  indictment,  123.    See  *' Indictment." 

Confession,  its  effect,  as  evidence,  129 ;  it  must  be  of  the  of- 
fence charged,  and  not  of  others,  135;  not  admitted,  if 
obtained  by  threat  or  promise,  129,  by  any  person  con- 
cerned with  the  prosecution,  130,  (what  a  threat  or  pro- 
mise, 129 ;)  but  if  the  prisoner  have  been  undeceived  as  to 
the  threat  or  promise,  before  the  confession,  it  may  be  re- 
•  ceived  in  evidence,  131 ;  confession  not  admitted,  if  it  have 
been  upon  oath,  133 ;  how  proved,  133, 134 ;  if  not  ad- 
mitted, still  any  discovery,  made  by  reason  of  it,  may  be 
given  in  evidence,  132 ;  in  what  cases  evidence  only  against 
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the  party  making  it,  134,  in  what  cases  against  others, 
135. 

Confession,  by  pleading  guilty,  246. 

Conspiracy,  228  :  in  what  cases,  229.  230  ;  punishment,  231. 
Indictment,  228—231,  venue,  230,  general  counts,  229. 
Evidence,  231 — 234,  of  matter  of  inducement,  231,  of  the 
conspiracy,  231,  of  the  overt  acts,  232—234;  witnesses, 
234.  Verdict  and  judgment,  235,236.  Conspiracy  within 
the  jurisdiction  of  the  Sessions,  5.  Persons  convicted  of 
conspiracy,  in  what  cases  incompetent  as  witnesses,  149. 

Constable,  an  officer  of  the  Sessions,  19 ;  his  duties,  19 ;  his 
duty  with  respect  to  disorderly  houses,  205 — ^207;  assault 
upon  him  in  the  execution  of  his  duty,  196.  See  "AssatUt,** 

Contempt  of  the  Sessions,  what,  27  ;  in  the  face  of  the  Court, 
how  punished,  27 ;  not  in  the  face  of  the  Court,  how 
punished,  27. 

Conviction,  374 :  statement  of  the  information,  375,  summons 
and  appearance,  376,  evidence,  376,  adjudication,  &c., 
377 ;  general  form  of  it,  where  no  form  is  given  by  the 
statute  creating  the  offence.  378,  form,  where  the  defendant 
appears  and  pleads  not  guilty,  or  refuses  to  make  a  defence, 
380,  where  ne  appears  and  confesses,  381,  or  where  he 
does  not  appear,  381 ;  form  given  by  the  statute  creating 
the  offence,  382.  Conviction  must  be  returned  to  the 
Sessions,  377 ;  but  it  may  be  returned  in  a  more  formal 
shape,  than  at  first  drawn,  45,  70,  72.  Appeal  against 
it,  374,  382,  383 ;  see  " Appeal"  In  what  cases  and 
how  removable  by  certiorari,  39,  40.    See  "  Certioi'aru** 

Conviction  for  treason,  felony,  perjury,  and  conspiracy,  in  what 
cases  it  renders  the  party  incompetent  as  a  witness,  149. 
See  "  Evidence." 

Conviction  of  a  parish  for  not  repairing  a  highway,  conclusive 
evidence  of  their  liability  to  repair,  217 ;  but  an  acquittal 
is  no  evidence  for  them,  217. 

Coroner,  20;  his  fees,  what  allowed,  400,  401,  to  be  paid  by 
order  of  the  Sessions,  400,  401. 

Corporation  may  be  bound  to  repair  a  highway  by  prescription, 
222 ;  indictment  against,  for  not  repairing,  224,  225. 

Correction,  houses  of.    See  '*  Gaols" 

Costs,  in  felonies,  in  what  cases  allowed,  and  to  whom,  259 ;  in 
misdemeanors,  in  what  cases,  260 ;  how  ascertained  and 
paid,  261.  Costs  upon  an  indictment  for  a  nuisance  by  a 
steam  engine,  260.  Costs  in  appeals,  290 ;  in  an  appeal 
against  an  order  of  removal,  324, 325 ;  in  an  appeal  against 
a  rate,  336,  337 ;  in  an  appeal  against  the  allowance  of 
overseers'  accounts,  361 ;  in  an  appeal  against  the  disal- 
lowance of  overseers*  accounts,  364 ;  in  an  appeal  against 
.    a  county  rate,  369 ;  in  an  appeal  against  stopping  up  a 
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highway,  372;    in  an  appeal  against  a  conviction,  387* 
Costs  in  bastardy  applications,  in  what  cases,  403.     Costs 
in  actions  against  Justices  of  Peace,  76. 

Council,  members  of,  in  boroughs,  exempt  from  serving  on 
juries,  237. 

Counsel,  defence  by,  in  treason,  felony  and  misdemeanor,  250^ 
251. 

Counterfeit  coin,  uttering,  193 ;  punishment,  193, 194;  indict* 
ment,  193 ;  evidence,  194. 

Counts,  joinder  of,  124,  125.    See  "  Indictment" 

County,  goods,  &c.  provided  at  the  expense  of,  for  bridges,  courts, 
gaols,  &c.  how  described  in  an  indictment,  118,  119. 

County  rate,  assessed  by  the  Justices  at  Sessions,  396,  according- 
to  the  ancient  proportions,  396,  or  according  to  an  equal 
jpound  rate,  396,  397  ;  pound  rate,  how  assessed,  397 ;  all 
business  relating  to  the  county  rate,  to  be  transacted  in  open 
court,  397,  of  which  public  notice  shall  be  given,  397, 398. 
Appeal  against  a  county  rate,  364  ;  see  "  Appeal" 

Court  of  General  or  General  Quarter  Sessions  of  the  Peace,  1 — 
20.    See"5eMw?M." 

Criminal  information,  67 :  in  what  cases  it  will  be  granted  against 
Justices,  67;  against  Justices  in  Sessions,  it  may  be 
granted,  but  very  seldom  is,  67 ;  against  Justices  out  of 
Sessions,  for  any  act  done  by  them,  as  such,  from  a  vin- 
dictive or  corrupt  motive,  67  (instances,  67 — 69),  but  not 
when  from  mistake  or  error,  69.  When  motion  to  be  made, 
70 ;  notice  to  be  previously  given,  and  the  grounds  of  the 
motion  stated,  70 ;  in  what  cases  discharged  with  costs,  71. 

Cross-examination  of  witnesses,  153.    See  **  Witnest,** 

Custom  House  officers,  exempt  from  serving  on  juries,  237* 
Assaults  upon,  in  the  execution  of  their  duty,  196.  See 
*'  A&saultr 

Custos  Rotuloruro,  17 ;  by  whom  nominated  and  appointed,  17. 

D. 

Deaf  and  dumb  persons,  may  be  witnesses,  146;   examined 

through  the  medium  of  an  interpreter,  146. 
Dedication  of  a  way  to  the  public,  by  the  owner  of  the  fee,  215» 

216,  217,  218. 
Deeds  and  other  private  written  instruments,  how  proved,  144; 

in  what  cases  they  must  be  stamped,  144,  145. 
Defects,  what  cured  by  verdict,  255  :  want  of  certainty,  in  what 

cases,  122 ;  bad  conclusion  of  indictment,  in  what  cases, 

124. 
Defence,  in  person  or  by  counsel,  250,  251 .    Examination  of 

witnesses  for  the  defence,  154, 

t5 
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Defendant,  acquitted,  and  examined  as  a  witness  for  bis  co- 
defendants,  in  what  cases,  148. 

Demurrer,  247 ;  seldom  occurs  in  practice,  and  why,  247 ;   its 
efiect,  248. 

Deposition  of  deceased  witness,  in  what  cases  evidence,  143, 144. 

Deputy  Recorder,  in  what  cases,  13. 

Disallowance  of  overseers'  accounts,  appeal  against,  361.    See 
"  Appeal." 

Disobeyinganorderof  Justices,  226;  punishment,  226;  indict- 
ment, 226;  evidence,  226. 

Disorderly  house,  keeping,  205;  punishment,  208;  indictment, 
207;  evidence,  208,  207.  Any  two  inhabitants  of  the 
parish  may  give  notice  of  such  house  to  the  constable,  and 
compel  him  to  prosecute,  205, 206 ;  and  upon  conviction, 
such  inhabitants  shall  receive  £10  each,  206.  A  copy  of 
the  notice  to  be  also  served  on  Uie  overseers,  and  they  may 
prosecute  instead  of  the  constable,  206,  207. 

Dissenting  chapels,  to  be  registered  at  Sessions,  392. 

Dissenting  clergymen,  exempt  from  serving  on  juries,  237. 

Diverting  highways,  398 ;  see  "  Highway.**  Appeal  against  it, 
369;  see"  Appeal." 

Division  of  the  Court  of  Quarter  Sessions,  21 ;  in  what  cases, 
and  how,  21,  22 ;  the  order  for  that  purpose  may  continue 
in  force  during  subsequent  Sessions,  22 ;  clerk  of  the  peace 
or  his  deputy  to  appoint  a  person  to  record  the  proceedings 
of  the  second  court,  22. 

Drunkenness,  no  excuse  for  crime,  79. 

Dumb  and  deaf  persons,  may  be  witnesses,  146;  examined 
through  the  isedium  of  an  interpreter,  146. 

Dwelling-house,  Larceny  in,  to  the  value  of  £5,  175;  pu- 
nishment, 175:  indictment,  175;  evidence,  175.  See 
"  Larceny," 

Dying  declarations,  in  what  cases  evidence,  152. 

E. 

Easter  Sessions,  time  for  holding,  may  be  altered,  if  the  Spring 
Assizes  interfere  with  them,  15. 

Ecclesiastical  Courts,  proceedings  in,  how  proved,  143. 

Embezzlement  by  clerks  or  servants,  179;  punishment,  180. 
Indictment,  179,  180,  venue,  180,  the  money,  &c.  how 
described,  180,  182.  Evidence,  180—185;  who,  a  clerk 
or  servant,  1 80 ;  the  embezzlement,  what,  and  how  proved, 
184,  185.  Embezzlement  is  now  larceny,  though  formerly 
not  so,  but  it  is  usual  to  indict  for  it  specially,  163. 

Entry,  forcible,  200.     See  "  Forcible  Entry." 

Entry  of  an  appeal,  when  and  bow,  280^282.  23. 
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£nti^  in  a  public  book,  &c.  how  proved,  144. 

£quity,  proceedings  in  courts  of,  now  proved,  143. 

Enror,  writ  of,  30,  in  what  cases,  30,  not  unless  judgment  have 
been  given,  30,  and  the  prosecution  have  been  by  indict- 
ment, 30,  and  the  judgment  be  against  the  defendant,  30. 
The  writ  may  either  be  directed  to  the  justices,  30,  or  the 
lecord  may  be  removed  by  certiorari,  and  then  a  writ  of 
error  coram  nobis,  31.  The  Attorney-Generars  fiat  must 
first  be  obtained,  31.  Writ  of  error,  how  sued  out,  31, 
Form  of  the  record  returned,  31 .    Form  of  the  return,  32. 

Essex,  Sessions  of,  of  what  oifences  they  have  cognizance,  6. 

Evidence  generally,  126,  &c. 

1.  What  must  be  proved,  arid  by  whom:  126.  Upon  not 
guilty  pleaded,  the  prosecotor  must  prove  the  ofience 
charged,  even  although  he  have  thereby  to  prove  a  negative, 
126  'j  but  not  an  exception  in  another  statute,  or  in  another 
clause  of  the  same  statute,  126.  But  if  the  defendant  plead 
specially,  as  auterfois  acquit,  &c.  he  must  prove  it,  1 26, 127. 
All  facts,  &c.  which  cannot  be  rejected  as  surplusage,  must 
be  proved,  127;  but  circumstances  rendering  an  offence 
additionally  punishable,  if  not  proved,  defendant  may  still 
be  convicted  of  the  original  offence,  127.  The  facts  must 
be  proved  in  substance  as  laid,  127  :  variance  in  matter  of 
record,  127,  in  deeds  and  other  written  instruments,  127, 
in  time,  128,  in  place,  128;  in  what  cases  remedied  by 
amendment,  127,  128.  In  what  cases  evidence  admitted 
of  matter  not  stated,  128:  evidence  of  guilty  knowledge, 
128,  of  intent,  128.  What  may  be  rejected  as  surplusage, 
129. 

2.  The  manner  of  proving  the  matter  in  issue:  129. 

By  Confession,  129  :  must  be  of  the  offence  charged,  and 
not  of  others,  135;  not  admitted,  if  obtained  by  threat  or 
promise,  129,  by  any  person  concerned  with  the  prosecu- 
tion, 130 ;  (what,  a  threat  or  promise,  129 ;)  but  if  prisoner 
be  undeceived  as  to  the  threat  or  promise  before  the  confes- 
sion, it  may  be  received,  131 ;  not  admitted,  if  upon  oath, 
133 ;  how  proved,  133,  134 ;  if  not  admitted,  still  any  dis- 
covery made  by  reason  of  it,  may  be  given  in  evidence,  132- 
Confessions,  when  evidence  only  against  the  person  making 
them,  134,  when  against  others,  135. 

By  Presumption,  135 :  what,  and  the  degree  of  it,  135, 
violent,  probable,  light,  136 ;  circumstantial  evidence,  136; 
presumption,  from  acting  as  an  ofHcer,  that  the  party  was 
duly  appointed,  136;  intention,  malice,  &c.  presumed  from 
acts,  137 ;  guilty  knowledge  presumed  from  acts,  138. 

By  Proofs,  138:  the  best  evidence  possible  must  be 
given,  138;  the  contents  of  a  written  instrument  must  be 
proved  by  the  instrument  itself,  138,  unless  it  be  lost  or 
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destroyed,  in  which  case  secondary  evidence  may  be  given 
of  it,  138 ;  what  soffident  proof  of  it  being  lost,  138— 140. 
Secondary  evidence,  in  what  cases,  where  the  instmment  is 
in  the  hands  of  the  opposite  party,  and  he  refuses  to  prodaoe 
it  after  notice,  140;  in  what  cases,  without  notice,  140» 
141.  How  objection,  that  the  evidence  is  not  the  best,  to  be 
made,  141, 142. 
3*  Written  evidenee,  142.  Acts  of  Parliament,  in  what  cases 
and  how  proved,  142.    Other  records,  how  proved,  142, 

1 43.  Matters  quasi  of  record,  such  as  proceedings  in  courts 
of  equity,  ecclesiastical  courts,  &c.  how  proved,  143.    De-^ 

rositions  of  deceased  witnesses,  in  what  cases  evidence^ 
43, 144.  Other  public  documents,  such  as  registers,  in- 
quisitions, proclamations,  entries  in  public  books,  &c.  how 
proved,  144.  Deeds  and  other  private  written  instruments, 
now  proved,  144;  in  what  cases  they  must  be  stamped. 

144,  145;  handwriting,  how  proved,  144. 
4.  Parol  evidence,  145.     See  "  Wihtess." 

Evidence  in  actions  against  Justices  of  Peace,  75. 
Examination  of  witnesses,  151.  See"  Witness" 
Examination  of  a  person  on  oath,  as  to  his  settlement,  not  evi> 

dence,  307,  except  the  examinations  of  soldiers,  308,  and 

prisoners,  308. 
Exceptions,  bill  of,  does  not  lie  in  criminal  cases,  252,  or  in 

appeals,  286. 
Excise,  officers  of,  exempt  from  serving  on  juries,  234 ;  assaults 

upon  them  in  the  execution  of    their  duty,   196.    See 

"  Assault:* 
Exemptions  from  serving  on  juries,  236 — 238.    See  "  Jury" 
Expenses  of  witnesses,  155.    Se<J  **  Costs,**  "  Evidence,** 

F. 

False  pretences,  obtaining  money,  &c.  by,  185;  punishment. 
186;  indictment,  185,186;  evidence,  186—189.  Dis- 
tinction between  this  eflfence  and  larceny,  158. 

Fees  of  coroners,  what  allowed,  400,  401 ;  to  be  paid  by  order 
of  the  Sessions,  400,  401. 

Felony,  jurisdiction  of  the  Sessions  in,  2;  punishment  for.  where 
no  specific  punishment  is  provided,  257;  punishment  for  a 
subsequent  felony,  after  a  former  conviction  for  felony,  258. 
Alphabetical  list  of  felonies,  84. 

Felony,  assault  with  intent  to  commit,  196 ;   punishment,  197 
indictment,  196;  evidence,  197. 

Finder  of  goods,  in  what  cases  he  may  be  guilty  of  larceny,  by 
converting  them,  161. 

Fixtures,  larceny  of,  173;  punishment,  173;  indictment,  173; 
evidence,  174. 
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Footway.    See  "  Highway*** 

Forcible  entry,  206 ;  punishment,  201 ;  indictment,  200  ;  evi- 
dence, 201,  202. 

Foreigner,  entitled  to  be  tried  by  a  jury  de  medietate  linguae, 
238.    See  **  Jury." 

Forgery  at  common  law,  the  Sessions  have  not  cognizance  of,  4. 

Friendly  Societies,  their  rales  to  be  allowed  and  confirmed  by  the 
Justices  at  Sessions,  how,  &c.  391. 

G. 

Oamekeeper,  assault  of,  in  the  night-time,  by  a  poacher,  203 ; 

punishment,  203 ;  indictment,  203 ;  evidence,  204. 
Gaolers  and  keepers  of  houses  of  correction,  19. 
Gaols  and  houses  of  correction,  duties  of  Justices  at  Sessions 
respecting,  394 :  as  to  building  and  repairing,  &c.  394, 395  ; 
appointing'  visitors,  395,  chaplain,  surgeon,  &c.  395 ;  or- 
dering salaries,  395 ;  directing  the  classification  of  prisoners, 
395,  &c. ;  at  the  Michaelmas  Sessions,  the  reports  of  the 
visiting  magistrates  and  chaplains,  to  be  laia  before  the 
Justices,  and  when  approved  by  them  to  be  transmitted  to 
the  secretary  of  state,  396. 

Gaols,  materials  for  the  building  or  repairing,  ownership  how 
described  in  larceny,  118,  119.     See  "  Indictment." 

General  Sessions,  what,  1 ;  where  and  in  what  cases  they  may 
be  hoiden,  16 ;  where  there  are  General  Sessions  intervening 
between  Quarter  Sessions,  an  appeal  against  an  order  of 
removal  must  be  to  the  Quarter  Sessions,  296;  but  where 
there  are  only  General  Sessions,  and  no  Quarter  Sessions, 
the  appeal  must  be  to  the  General  Sessions,  296. 

Xjentoos  may  be  witnesses,  145. 

Grand  jury,  236;  see  '*  Jury,"  How  and  by  whom  summoned, 
13,  238;  when  and  how  called,  239,  sworn,  239,  and 
charged,  240 ;  they  may  find  a  true  bill  as  to  one  count, 
and  ignore  the  rest,  135 ;  but  they  cannot  find  a  true  bill  as 
to  part  of  a  count  only,  and  reject  the  remainder,  126. 

Xjrounds  of  appeal,  when  to  be  stated  in  notice  of  appeal,  and 
how,  277-— 279 ;  effect  of  their  being  stated,  279 ;  how 
stated  in  notice  of  appeal  against  an  order  of  removal,  30 1, 
form,  301, 302 ;  how,  in  an  appeal  against  a  poor  rate,  330, 
form  of  it,  331.  and  efifect  of  it,  333,  334  ;  how,  in  an  ap- 
peal against  diverting  and  stopping  a  highway,  371.  See 
"  AppeaU' 

JGuihy  knowledge,  evidence  of,  128,  190 ;  presumed  from  acts, 
138. 

H. 
JJabeas  eorpui,  writ  of,  to  bring  up  a  witness  who  is  in  prison,  155. 
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Hand,  holding  up,  not  a  necessaiy  Ptit  of  the  arraignment  of  a. 
prisoner,  244,  245;  reason  of  it,  244»  245. 

Handwriting,  how  proved,  144. 

Hard  labour,  in  what  cases,  258,  259. 

Hearsay,  when  evidence,  151 ;  what  has  been  said  by  a  person 
as  to  his  settlement,  not  evidence,  307.    See  "  Evidenee,*" 

Hearing  of  an  appod,  proceedings  at,  283;  at  the  hearii^  of  an 
appeal  against  an  order  of  ranoval,  305 ;  of  an  appeal 
against  a  poor  rate,  331;  of  an  appeal  against  the  appoint- 
ment of  overseers,  339 ;  of  an  appeal  against  the  allowance 
of  overseers'  accoonts,  343 ;  of  an  appeal  against  the  dis- 
allowance of  overseers' accounts.  364;  of  an  appeal  against 
a  coonty  rale,  368 ;  of  an  ai^eal  against  stoppii^  up  a 
h^hway,  371 ;  of  an  appeal  under  inclosare  acts,  374 ;  of 
an  appttd  against  a  conviction,  386 ;  of  an  afylication  in 
bastardy  cases,  402,  405, 406. 

Highway,  what,  215 :  it  may  be  a  carriage-way,  foot-way,  or 
foot  and  horse-way,  215 ;  dedicatioo  of  it  to  the  public  by 
the  owner  of  the  fee,  215 — ^218.  What  highways  a  parish 
is  bound  to  repair,  216 — ^220;  how,  under  inclosure  acts^ 
218;  how,  where  the  highway  forms  die  boundary  between 
two  parishes,  219,  220.  In  what  cases  an  individaal  may 
be  bound  to  repair,  224.  Not  repairing  a  highway,  214  ; 
fine,  215;  indictment,  214,  219;  evidence,  215 — ^220; 
witnesses,  220;  costs,  220:  plea  that  a  particular  district 
in  a  parish  is  bound  to  repair,  221,  222 ;  evidence,  222. 
223 :  plea  that  a  particttlar  person  is  bound  to  repair  ratione 
tenurtt,  223 ;  evidence,  222.  224.  Indictment  against  a 
district  of  a  parish,  or  a  corporation  bound  by  prescription,, 
or  an  individual  bound  ratione  tenurd^,  for  not  repairing 
a  highway;  plea,  evidence,  &c.  224,  225.  Presentments 
for  not  repairing  highways,  abolished,  225.  Carrying  on 
an  offensive  trade  near  a  highway,  209 ;  punishment,  209  ; 
evidence,  209—211.  Obstructing  a  highway,  211  ;  pu- 
nishment, 212  ;  indictment,  211;  evidence,  212— 214  ; 
what  an  obstruction,  212, 213 ;  a  public  navigable  river  is 
a  highway,  and  an  obstruction  therein  indictable,  213; 
judgment  that  the  nuisance  be  abated,  in  what  cases,  212, 
214. 

Highway,  diverting  or  stopping  up,  398 :  the  surveyor,  by  direc- 
tion of  the  vestry,  may  apidy  to  two  Justices  to  view  the 
road,  and  certify,  398 ;  and  if  on  view  it  appear  to  them 
that  the  road  is  unnecessary,  or  that  it  may  be  diverted  so 
as  to  make  it  nearer  or  more  commodious  for  the  public, 
notices  are  to  be  set  up  at  the  ends  of  the  road,  and  adver- 
**  -  *"£*®*«1  to  the  church  door,  398,  399 ;  form  of  the 
notice,  399 ;  on  proof  of  which,  and  a  plan  of  the  old  and 
new  roads  bcmg  deUvered  to  tiiem,  the  Justices  shaU  certify,. 
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399,  and  the  certificate,  proof  and  plan  shall  thereupon  be 
transmitted  to  the  clerk  of  the  peace,  who  shall  read  and 
enrol  them  at  the  Sessions  next  after  four  weeks  from  the 
date  of  the  certificate,  399,  400 ;  and  if  no  appeal,  the  Ses- 
sions shall  then  make  an  order  to  divert  or  stop  up  the  road, 

400.  Appeal  against  an  order  for  stopping  up  a  highway, 
365.    See  "  Appeal.** 

Highway,  obstructing,  211 ;  punishment,  212;  indictment,  211; 
evidence,  212 — 214;  what,  an  obstruction,  212,213;  a 
public  navigable  river  is  a  highway,  and  an  obstruction 
therein  indictable,  213;  judgment  that  the  nuisance  be 
abated,  in  what  cases,  212,  214. 

Highway,  tools,  &c.  provided  for  the  repair  of,  ownership  of  them, 
liow  described  in  an  indictment,  119. 

Hiring  and  service,  settlement  by :  authorities  upon  die  subject, 
321. 

Horse  stealing,  171.     See  "  Larceny*' 

Horseway,  216.     See  **  Highway" 

House.     See  *'  Dwelling  House,"  "  Larceny,** 

House  of  correction.    See  "  Gaol,** 

Husband  and  wife.     See  **  Baron  and  feme,** 

I. 

Idiots  and  lunatics,  dispunishable  for  crime,  79 ;  if  found  insane 
by  jury,  to  be  kept  in  custody  during  his  Majesty's  pleasure, 
79 ;  see  **  Mute  ;**  how,  if  entitled  to  be  discharged  for 
want  of  prosecution,  79  ;  if  found  to  have  been  insane  at 
the  time  of  committing  the  offence,  to  be  acquitted,  but  kept 
in  custody  during  his  Majesty's  pleasure,  79.  They  cannot 
be  witnesses,  146. 

Ignorance,  offences  committed  through,  in  what  cases  dispunish- 
able, 82, 83. 

Imprisonment,  judgment  of,  for  a  subsequent  felony,  after  an 
imprisonment  under  a  previous  conviction,  257. 

Inclosure  Act,  appeal  under,  372.    See  ** Appeal,** 

Incompetency  of  witnesses,  145 — 150.     See  •*  Witness,** 

Incorrigible  rogues,  convicted,  the  Sessions  may  order  them  a 
further  punishment,  401. 

Indictment,  generally,  116. 

1.  Commencement:  form  of  it,  116;  venue,  116,  how, 
when  the  offence  is  within  500  yards  of  the  boundary  of 
a  county,  or  begun  in  one  county  and  completed  in  ano- 
ther, 116,  168,  how  if  the  offence  be  committed  in  a  coach 
or  vessel,  &c.,  on  a  journey  or  voyage,  116,  168,  how  in 
other  cases,  116;  in  what  cases  aided  by  verdict,  &c., 
117. 

2.  Body  of  the    Indictment:    Description  of  the   de- 
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Indkunent — (continued,^ 

fendant :  name,  addition  of  place,  and  addition  of  degre^ 
or  mystery,  117;  if  wrong,  indictment  to  be  amended* 
117 ;  in  what  cases  a^^ainst  the  inhabitants  of  a  parish  or 
county,  without  namin?  any,  117;  how  defendant  de- 
scribed, to  bring  him  within  the  purview  of  a  statute,  1 17. 

Description  of  the  indictor  or  par^  injured,  &c.,  117 : 
same  usually  known  by,  117  ;  adiution  not  necessary, 
118 ;  when  described  as  a  person  to  the  jurors  unknown, 
118 ;  how,  in  larceny  of  the  goods  of  partners,  &c.  118, 
or  of  goods  provided  for  repair  of  bridge,  court,  goal,  6cc. 
erected  at  the  expense  of  a  county,  &c.,  1 18,  1 19,  or  of 
goods  provided  for  |>oor  of  a  parish,  &c.  119,  or  of  tools 
or  materials  for  repair  of  highways,  119,  or  of  buildings, 
tools,  &c.  belonging  to  turnpike  trusts,  119,  or  of  pro- 
perty under  commissioners  of  sewers,  119. 

Facts,  &c  constituting  the  offence:  all  must  be 
stated ;  if  any  necessary  fact,  &c.  be  omitted,  the  indict- 
nent  will  be  bad,  119. 

Time  and  place  :  time,  how  stated,  119 ;  in  indictments 
for  felony,  must  be  stated  to  every  fact,  120  ;  how,  in 
misdemeanors,  120 ;  time  stated,  must  not  be  repugnant, 
uncertain,  or  impossible,  120 ;  defect,  when  cured  by  ver- 
dict, &c.,  120 ;  not  necessary  to  a  charge  of  omission, 
120  ;  true  time  need  not  be  stated,  though  prudent  to  do 
so,  120.  Place  must  be  stated  to  every  material  fact, 
120 ;  formerly  not  only  the  county,  but  parish,  must  be 
stated,  120,  but  now  county  sufficient  unless  by  way  of 
local  description,  121 ;  if  parish  stated,  it  need  not  be 
proved  as  laid,  unless  local  description,  121. 

It  must  be  positive,  and  not  by  way  of  recital,  121 ; 
want  of  direct  allegation  not  supplied  by  intendment,  121. 
It  must  be  certain,  121 ;  principal  rule  upon  the 
subject,  121;  instances,  121,  122;  want  of  it,  m  what 
case  aided  by  verdict,  122 ;  uncertainty  as  to  time,  122, 
and  in  other  respects,  122 ;  charge  in  the  alternative, 
bad,  122. 

It  must  not  be  repugnant,  123  :  instances,  123. 

Technical  words :  feloniously,  burglariously,  wilfully, 
maliciously,  &c.  123 ;  omission,  in  what  cases  aided, 
123. 

3.  Conelutian:  of  indictment  at  common  law,  123;  of 
indictment  upon  a  statute,  123 ;  defects,  in  what  cases 
aided  by  verdict,  &c.  124. 

4.  Joinder  of  offences :  difierent  counts  for  the  same 
offence,  124  ;  different  counts  for  different  felonies,  pro- 
secutor may  be  put  to  his  election,  126,  but  not  in  mis- 
demeanors, 125.    Counts  for  larceny  and  for  receiving 
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Indictment — (continued,) 

the  same  goods,  in  the  same  indictment,  not  allowed » 
125 ;  and  even  two  bills  for  different  offences,  founded 
on  the  same  facts,  censured,  125 ;  but  a  count  for  incitini; 
to  two  offences,  or  for  assaulting  two  persons,  good,  125. 

5.  J oindgr  of  defendant*:  several  engaged  in  the  same 
offence,  may  be  indicted  jointly  or  separately.  125 ;  the 
principal  and  accessory,  or  principal  and  receiver,  may  be 
charged  in  the  same  indictment,  125. 

6.  Indittment,  how  found :  Grand  jury  may  find  a  true 
bill  as  to  one  count,  and  ignore  the  rest,  125 ;  but  cannot 
find  a  true  bill  as  to  part  of  a  count  only,  and  reject  the 
remainder,  126. 

Indictor  or  party  injured,  how  described  in  an  indictment,  117 — 
119.    See  '*  Indictment." 

Indictment,  caption  of,  31 ;  not  necessary  to  set  out  the  names 
of  the  grand  jurors  in  it,  32. 

Indictment,  bill  of,  how  preferred  and  found,  242. 

Infant,  at  what  age  punishable  for  crime,  77, 78  ;  may  be  a  wit- 
ness, in  what  cases,  146. 

Infonnation,  criminal,  67.    See  "  Criminal  Information." 

Inhabitants  of  a  parish,  &c.,  indictments  against,  in  what  cases, 
117.  In  what  cases  rated  inhabitants  are  competent  wit- 
nesses for  their  parish,  &c.  146,  147 ;  in  appeals  against 
orders  of  removal,  they  are  not  only  competent  witnesses  for 
or  against  their  parish,  &c.  305,  but  they  are  deemed  par- 
ties to  the  appeal,  and  as  such  their  declarations  are  evidence 
against  their  parish,  &c.  306.  So  in  an  appeal  against  a 
rate,  rated  inhabitants  are  competent  witnesses,  334. 

Inquisitions,  how  proved,  144. 

Insane  persons.    See  **  Idiots"  "  Mute" 

Intent,  evidence  of,  128 ;  may  be  presumed  from  acts,  137. 

Intent,  felonious,  in  larceny,  now  proved,  165,  166. 

Irons,  prisoners  in,  may  be  brought  to  the  bar  and  arraigned, 
but  the  irons  must  be  struck  off  before  trial,  245. 

J. 

Jews  may  be  witnesses,  145  ;  how  sworn,  145. 

Joinder  of  defendants  in  an  indictment,  125.  See  "Indict' 
men  tm 

Joinder  of  offences  in  an  indictment,  124, 125.  See  "Indictment" 

Joint-tenant,  cannot  be  guilty  of  larceny  of  the  joint  property, 
163,  unless  he  steal  it  from  a  bailee,  163.  Ownership  of 
joint- tenants,  how  described  in  an  indictment,  118. 

Journey;  ofience  committed  in  a  coach  or  vessel  during  a  jour- 
ney or  voyage,  in  what  county  to  be  laid,  116,  168. 

Judge,  may  be  a  witness,  146;  exempt  from  serving  on  juries, 
236. 
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Judgment  in  criminal  cases,  257 :  judgnokt  for  fUony,  whenwm 
•peci6c  punishment  is  provided,  257 ;  jadgment  of  impd- 
sonment  or  tran^mrtation  for  a  aaheequent  fdony,  alter  an 
imprisonment  or  transportatioa  vnder  a  previoas  conviction, 
257 ;  punishment  for  a  sufaeeqnent  felony,  after  a  fofmec 
conviction  for  felony,  258 ;  solitary  confinement^  in  what 
cases,  258 ;  hard  laboor,  in  what  cases,  258,  259. 

Judgment,  arrest  of,  in  what  cases,  and  when  moved  Cor,  256. 

Judgment  in  appeals,  generally.  288 — ^290  ;  justices  interested 
not  to  vote,  288,  32d»  361 ;  if  justices  equally  divided, 
appeal  to  be  adjourned  to  the  next  Sessions,  and  then  re- 
tried, 288,  323 ;  the  justices  not  bound  to  state  th^ 
reasons  for  their  judgment,  290,  323  ;  they  may  alter  it  at 
any  time  during  the  same  Sessions,  289, 290.  Judgment 
in  an  appeal  against  an  order  of  removal,  323  ;  efieet  of  it, 
323.  Judgment  in  an  appeal  against  a  poor-iate,  334. 
Judgment  in  other  appeals,  see  "  Appeal*" 

Jurisdiction  of  the  Central  Criming  Court,  6,  7. 

Jurisdiction  of  the  Sessions,  under  the  commission,  in  felonies 
conspiracy,  and  other  misdemeanors,  4,  except  perjury  and 
forgery  at  common  law,  4.  Jurisdiction  of  the  Sessions  m. 
London,  Middlesex,  "Emul,  Kent,  and  Surrey,  6.  Juris- 
dictbn  of  the  Sessions  in  boroughs,  9«  Jurisdiction  of  the 
Sessions  by  statute,  9. 

Joiy*  grand  and  petty,  236:  qualification,  236;  exemptioDS, 
236 — 238 ;  jury  de  medietate  lingue,  in  wiwt  cases  and 
how,  238.  Jurors,  how  returned,  summoned,  &e.  in  counties, 
238, 13,  and  in  boroughs,  239.  Grand  jury  called,  239, 
sworn,  240,  and  charged,  240.  Petty  ^ury  called,  241  • 
Fine  for  non-attendance,  241*  Petty  jury  sworn,  248* 
Challenge  of  jurors,  248  :  prisoner  may  challenge  peremp- 
torily, in  what  cases,  249 ;  the  king  cannot,  249;  both  may 
challenge  for  cause,  249.  Jury  charged,  249.  If  the  trial 
last  more  than  a  day,  in  misdemeanors,  the  jury  may  be 
allowed  to  go  to  their  bouses  at  night,  in  felonies  not,  253. 
In  what  cases  the  jury  may  be  discharged,  253.  A  juror 
may  be  a  witness,  146. 

Justices,  their  jurisdiction  at  Sessions,  4 — 9  ;  their  qualification, 
12  ;  not  to  vote  in  appeals,  in  which  the  parish  of  which 
they  are  rated  inhabitants  are  a  party,  t88,  323, 361,  nor 
otherwise  to  act  in  matters  in  which  they  individaaliy  have 
a  personal  interest,  11.  Their  deciuons,  how  reviewed, 
upon  writ  of  error,  30,  certiorari,  32,  special  case,  46,  or 
mandaroas,  54.  Action  against  them,  71 — 76;  see ''mic- 
tion."   They  are  exempt  from  serving  on  juries,  237. 
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"^^g^  Seeping  a  disorderly  house,  205.    See  *'  Disorderiy  Home,** 

' ^^^^  Kent,  Sessions  of,  of  what  offences  it  may  take  cognizance,  6. 

^  ^  King's  household  servants,  exempt  from  serriug  on  juries,  237. 

.1  .^  Knowledge,  guilty,  evidence  of,  198, 190 ;  presnmed  from  acts, 

*^_  138. 

-    r^z  I-i. 

->   ^  Labour,  hard,  in  what  cases,  258f  259« 

-cx  ^  Larceny,  what,  156 ;  how  punished,  156*    Indictment  for  sim- 

:  "^i**  pie  larceny,  156.     Evidence,  156. 

:  jff^'  Presumptive  evidence  of  it,  from  the  possession  of  the 

-•   ^'  goods  shortly  after  the  larceny,  156 — 158. 

.'-'  '  Direct  evidence  of  it : — 1.  Of  the  taking,  either  actual, 

-i.  -  158,  or   constructive,   where  the  possession  is  obtained 

1-  i  f'  by    trick    or    artifice,    158 — 161     (distinction    between 

,sS  this  and  obt^ning  goods  by  false  pretences,  158) ;   but 

•>  r.  where  the  possession  is  obtained  without  trick  or  artifice, 

rv-^  and  the  party  has  no  felonious  intent  at  that  time,  applying 

ic^"  the  goods  to  his  own  use  afterwards  is  not  larceny,  161 ; 

-,  3r*  in  what  case  a  finder  of  goods  may  be  guilty  of  larceny  by 

*crr '  converting  them,  161  ^  in  what  case  a  bailee  may  be  guilty 

ss^  of  larceny,  161, 162,  who  not  a  bailee*  163,  servant  not  a 

bailee  within  the  rule  as  to  bailment,  162,  nor  is  a  bailee's 
3^'  ^  servant  within  it,  162 ;  embexzlement  by  servants,  larceny, 

rH '  though  formerly  not  so,  but  still  usual  to  indict  for  it  spe- 

1^;-  cially,  163;  joint- tenant  or  tenant  in  common  cannot  be 

:  >'  guilty  of  larceny  of  the  joint  or  common  property,  163, 

^  unless  the  taking  be  from  a  bailee,  163 ;  a  man  cannot  be 

cjcs  guilty  of  larceny  of  his  own  goods,  unless  by  taking  them 

'jf  from  a  bailee,  164 ;  a  wife  cannot  be  guilty  of  stealing  her 

'  ^  husband's  goods,  164,  but  those  who  assist  her  in  the  taking, 

may,  164.    The  taking  must  be  inmto  domino,  164. 
kv  2*  Of  the  carrying  away,  164  ^  what  removal  of  the  goods 

'^  will  amount  to  it,  165. 

j '  3.  As  to  the  felonious  intent,  165 ;  what  amounts  to  it, 

165,  166. 

4.  As  to  the  identity  of,  and  property  in  the  goods,  166. 
r  How  the  ownership  of  the  goods  may  be  laid  in  the  indict- 

ment, 167.     In  what  cases,  the  stealing  of  several  articles 
may  be  laid  in  the  same  indictment,  in  what  not,  168. 
^  5.  As  to  the  county  &c.,  in  which  the  offence  is  laid, 

168.     See  **  Venue,"  **  Indietnunt"     When  a  man  steals 
goods  in  one  county,  and  carries  them  into  another,  he  may 
be  indicted  in  either,  168, 169. 
Larceny  of  bills  of  exchange,  or  other  valuable  securities,  169; 
punishment,  169;  indictment,  169;  evidence,  170,  171; 
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larceny  of  the  prosecutor's  own  acceptance,  in  what  cases, 
in  what  not,  171 ;  the  bill  must  be  duly  stamped,  171. 

Larceny  of  sheep  or  cattle,  171 ;  punishment,  171, 172 ;  indict- 
ment, 171  \  evidence,  \7t^  173. 

Larceny  of  fixtures,  or  lead  &c.  fixed  to  buildings  &c.,  173  ; 
punishment,  173 ;  indictment.  173  ;  evidence,  174. 

Larceny  from  the  person,  174  ;  punishment,  174  ;  indictment, 
174  ;  evidence,  174. 

Larceny  in  a  dwelling-house,  to  the  value  of  £5, 175 ;  punish- 
ment, 175  :  indictment,  175  ;  evidence,  175.  What  shall 
be  deemed  a  dwelling-house,  176  j  the  goods  roust  be  under 
the  protection  of  the  house,  176* 

Larceny  by  tenants  or  lodgers,  177  ^  punishment,  177 ;  indict- 
ment, 177  ;  evidence,  177. 

Larceny  by  clerks  or  servants,  177  ;  punishment,  178  ;  indict- 
ment, 177 ;  evidence,  178. 

Lead,  fixed  to  buildings  &c.,  larceny  of,  173.  See  "  Larceny" 
mpra. 

Licence  to  lunatic  asylums,  by  whom  and  how  granted,  392. 
See  "  Lunatic  Asylums" 

Limitation  of  action,  in  action  against  a  Justice  of  Peace,  74. 

List  of  offences,  which  are  the  subjects  of  prosecution  by  indict- 
ment, 84. 

Loan  Societies,  their  rules  to  be  allowed  and  confirmed  by  the 
Justices  at  Sessions,  how  &c.,  391. 

Lodgers,  larceny  by,  177.    See  "  Larceny,**  supra, 

London,  Sessions  of,  of  what  offences  it  may  take  cognizance,  6. 

Lunatics.     See  '*  Idiots" 

Lunatic  Asylums,  licensing,  392»  by  the  Metropolitan  Commis- 
sioners in  lunacy,  for  London,  Westminster,  Middlesex, 
Southwark,  and  certain  parishes  in  Surrey,  Kent,  and  Essex, 
392  ;  and  by  the  Justices  at  Sessions  for  other  parts  of  Eng- 
land, 392 ;  notice  of  application,  392 ;  licence,  how  granted, 
393.  Visitors  to  be  appointed  by  the  Justices  at  Sessions, 
393,  394. 

M. 

Maintenance,  costs  of,  in  appeal  against  an  order  of  removal,  325. 

Msilice,  presumed  from  acts,  137. 

Mandamus,  54,  what,  54,  how  obtained  and  proceedings  upon 
it,  55.  In  what  cases  granted,  55,  to  command  justices  to 
do  some  act  which  they  ought  to  do,  55,  to  hear  an  appeal 
or  complaint  &c.,  57 — 63 ;  in  what  cases  not,  55,  56  ;  not 
to  do  an  act  which  may  subject  them  to  an  action,  unless 
very  clearly  legal,  56,  not  to  oblige  them  to  rehear  an  ap- 
peal which  they  have  already  heard  and  decided,  63—65, 
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not  to  do  an  act  which  it  is  discretionary  with  them  to  do 
or  not,  65,  66. 

Slarriage,  settlement  by  :  authorities  upon  the  subject,  321, 

Mayor  of  borough^  may  open  and  adjourn  the  Court  of  Quarter 
Sessions,  IS* 

Medietate  lingtus,  jury  de,  in  what  cases,  and  how,  S38. 

Metal,  lixed  to  buildings  &c.,  stealing,  173.    See  "  Larceny. 

Metropolitan  commissioners  in  lunacy,  license  by,  for  lunatic 
asylums,  392. 

Middlesex,  sessions  of,  of  what  offences  it  may  take  cogni- 
zance, 6. 

Misdemeanors,  jurisdiction  of  the  sessions  in,  4.     Alphabetical 
list  of  misdemeanors  &c.  punishable  upon  indictment,  84.  ; 

Misfortune  or  chance  &c.,  offences  committed  through,  in  what 
cases  dispunishable,  82,  83. 

Misnomer,  not  pleadable  in  abatement,  but  the  indictment  shall 
be  amended,  245,  246. 

Mistake,  offences  committed  through,  in  what  cases  dispunish- 
able, 82,  83. 

Moors,  may  be  witnesses,  145. 

Moravians,'  may  be  witnesses,  145;  may  be  jurors,  237,  238^ 
form  of  their  affirmation,  145* 

Mute,  standing,  if  wilful,  the  plea  of  *'  not  guilty"  to  be  entered, 
245  ;  but  if  from  insanity,  the  defendant  to  be  kept  in 
strict  custody  until  his  Majesty's  pleasure  be  known,  245  ; 
in  what  cases  jury  impanelled  to  try  whether  he  stands 
mute  of  malice  or  by  the  act  of  God,  245. 

N. 

Navigable  river,  a  public  highway,  and  an  obstruction  therein 
indictable,  213.    See**  Nuitance" 

Navy,  officers  of,  exempt  from  serving  on  jurors,  237. 

New  trial,  256  ;  not  in  cases  of  felony,  266  ;  by  the  Court  of 
King's  Bench,  in  cases  of  misdemeanor,  after  conviction, 
256,  but  not  after  an  acquittal,  256  ;  not  by  a  Court  of 
Quarter  Sessions,  256. 

Notice  of  action  against  Justices  of  Peace,  74. 

Notice  of  appeal,  271,  in  what  cases,  271 — 274 ;  what  notice, 
274—276 ;  in  what  form,  276—279 ;  in  what  cases  the 
grounds  of  appeal  to  be  stated  in  it,  and  how  stated,  277— 
279,  and  the  effect  of  their  being  stated,  279 ;  notice,  how 
served,  279,   280.     Notice  of  appeal  against  an  order  of 
removal,  297 — 302 ;  proof  of  service  thereof,  303.  Notice  of 
appeal  against  a  rate,  329 — 331  ;  proof  of  service  thereof^ 
331,  SSa.    Notice   of  appeal  against  the  appointment  of 
overseers,  338.    Notice  of  appeal  against  the  allowance  of 
overseers'  accounts,  342.    Notice  of  appeal  against  the  dis* 
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allowance  of  overseen'  accounts,  363.  Notice  of  appeal 
against  county  rate,  367,  368.  Notice  of  appeal  against 
diverting  or  stopping  up  a  highway »  370,  371.  Notice  of 
appeal  under  Inclosure  Acts,  374.  Notice  of  appeal 
against  a  conviction,  384,  385. 

Notice  of  application,  in  cases  of  bastardy,  402 ;  form  of  it,  405m 

Notice  of  diverting  or  stopping  op  a  highway,  369,  398,  399  ; 
form  of  it,  399. 

Notice  of  holding  the  sessions,  13. 

Notice  of  trial  after  a  traverse,  244. 

Noisance :  carrying  on  an  offensive  trade  near  a  higbwajr, 
209  ;  punishment,  209;  evidence,  209 — 211. ^Obstruct- 
ing a  highway,  211;  punishment,  212;  indictment, 
212;  evidence,  212 — 214;  what  an  obstruction,  213, 
213;  a  public  navigable  river  is  a  highway,  and  an 
obstruction  therein  indictable,  213;  judgment  that  the 
nuisance  be  abated,  in  what  cases,  212,  214.  Disorderly- 
house,  a  nuisance ;  see  "  Ditarderly  House.**  Public  highl 
way  being  out  of  repair,  a  nuisance  ;  see  "  Highway," 

O. 

Obstructing  a  highway,  21 1 ;  punishment,  212 ;  indictment,  9t1t ; 
evidence,  212 — 214;  what,  an  obstruction,  212,  213;  a 
public  navigable  river  is  a  highway,  and  an  obstruction 
therein  indictable,  213 ;  judgment  that  the  nuisance  be 
abated,  in  what  cases,  212,  214. 

Offences,  punishable  upon  indictment,  list  of,  84. 

Offensive  trade,  carrying  on,  209.     See  "  NuUance" 

Office,  not  accepting  and  serving,  227  ;  punishment,  227 ;  in- 
dictment, 227 ;  evidence,  228. 

Officers  of  the  Army  and  Navy,  exempt  from  serving  on  juries, 
237. 

Officers  of  the  Customs  and  Excise,  exempt  from  serving  on 
juries,  237. 

Officers  of  the  Court  of  Quarter  Sessions,  17 ;  Custos  Rotnlorum, 
17,  by  whom  nominated  and  appointed,  17.  Clerk  of  the 
peace,  17  ;  deputy  to  the  custos  rotulorum,  17 ;  by  whom 
appointed,  17, 18;  may  be  suspended  or  discharged  by 
the  Justices  at  Sessions,  18  ;  his  duties,  18 ;  his  fees,  18; 
he  is  not  to  aict  as  attorney  at  the  sessions,  19,  20.  County 
Treasurer,  19 ;  by  whom  appointed,! 9 ;  before  whom  he  shaiU 
account,  19 ;  how  remunerated,  19.  Sheriff,  19 ;  precept 
to  summon  the  Sessions  directed  to  him,  19 ;  he  or  his  de- 
puty to  attend  at  the  Sessions,  19.  Gaoler  or  keeper  of 
house  of  correction,  19.  Constables,  19;  their  duties, 
19.  Attomies,  19 ;  must  be  admitted  in  one  of  the  Courts 
at  Westminster,  19.    Officers  of  the  Court  in   boroughs 
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20  'y  town  clerk,  clerk  of  tbe  peace,  treasurer,  sheriff,  coroDer, 
&c.  20. 

Officers,  peace  or  revenue,  assaolUng,  in  the  execution  of  their 
doty,  196.    See  "  JLuaultJ* 

Order  of  Jastices,  disobeying,  226  ;  punishment,  236 ;  indict- 
ment, 226;  evidence,  226. 

Order  of  Jusdces,  removable  by  certiorari,  in  what  cases  and 
how,  40,  41.  See  *'  CertiorariJ*  Orders  cannot  be  re- 
turned in  a  more  formal  shape  than  at  first  drawn  up,  as 
convictions  may,  45,  72. 

Order  of  removal,  appeal  against,  290.    See  "  Appeal.** 

Order  of  removal,  appealed  against  and  confirmed,  318,  is  con- 
clusive evidence  of  the  pauper's   settlement  at  the  time, 

318,  and  of  those  who  derive  their  settlement  from  him, 

319,  not  only  as  between  the  litigating  parishes,  but  all  the 
others,  318,  319. 

Order  of  removal,  appealed  against  and  quashed,  319,  is,  if  de- 
cided on  the  point  of  settlement,  conclusive  evidence  of 
the  settlement  as  between  the  litigating  parishes,  319,  but 
does  not  affect  others,  319;  bat  if  not  decided  upon  the 
point  of  settlement,  but  upon  a  point  of  form,  or  the  like, 
it  does  not  prevent  the  aettlement  from  being  again  con- 
tested between  the  same  parties,  320 ;  and  the  ground  on 
which  it  was  quashed  may  be  explained  by  evidence,  320. 

Order  of  removal  unappealed  against,  314,  is  conclusive  evi- 
dence of  the  pauper's  settlement  at  tbe  time,  314,  and  of 
all  persons  deriving  settlements  from  him,  31 6,  and  of  every 
other  matter  stated  in  the  order,  315,  not  only  as  between  the 
contending  parties  but  ail  others,  317,  provided  the  order 
be  valid,  317,  and  were  acted  upon,  318. 

Order  for  stopping  or  diverting  a  highway,  how  obtained,  398 — 
400.  See  "  Highway.**  Appeal  against  it,  365.  See 
"  AppeaL" 

Overseers  of  the  poor,  appointment  of,  appeal  against,  337  ;  see 
"  Appeal,**  Allowance  of  their  accounts,  appeal  against, 
339  ;  see  "  Appeal.**  Disallowance  of  their  accounts,  ap- 
peal against,  361 ;  see  '*  Appeal.'*  Their  duty  with  respect 
to  disorderly  houses,  206,  207. 

Ownership  of  goods,  &c.  how  laid  in  an  indictment,  167,  168. 

Oyer  and  terminer.  Court  of.  Sessions  not,  1. 

P. 

Pardon,  247 ;  under  the  sign  manual,  same  as  if  under  the  great 

seal,  247  ;  plea  of  pardon,  247. 
Parentage,  settlement  by :  authorities  upon  the  subject,  321. 
Parish,  what  highways  it  is  bound  to  repair,  216 — 220. 
Parol  evidence,  145.    See  '*  WitMU.**    Not  allowed  of  written 
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instniroent,  306,  unless  the  writing  be  lost  or  destroyed , 
507,  or  in  the  hands  of  the  opposite  party,  and  notice  given 
to  produce  it,  o07«  In  what  cases  allowed,  to  explain  the 
grounds  on  which  an  order  of  removal  has  been  quashed, 
StO. 

payment  of  money  into  Court,  in  an  action  against  justices,  75. 

Payment  of  rates,  &c.  settlement  by  :  authorities  upon  the  sub- 
ject, 3«3, 

Payments  by  overseers,  what  allowed,  upon  examining  and  au- 
diting their  accounts,  343 — 360. 

Peace  o£5cers,  assault  of,  in  the  execution  of  their  duty,  196. 
See  "  Aitault" 

Peers,  exempt  from  serving  on  juries,  236. 

Petty  jury,  iS6.    See  "  Jury.*' 

Perjury  at  common  law,  the  Sessions  have  not  cognizance  of  it,  4. 

Person,  larceny  from,  174  j  punishment,  174 ;  indictment,  174; 
evidence,  174. 

Physician,  exempt  from  serving  on  juries,  iST. 

Place,  in  an  indictment,  when  to  be  laid,  and  how,  130,  121. 
See  " Indictment" 

Plea,  246 ;  not  guilty  or  guilty,  246 ;  auterfois  acquit,  in  what 
cases  and  how,  246 ;  auterfois  attaint,  in  what  cases,  247 ; 
plea  of  pardon,  247  ;  pleas  to  indictments  for  not  repairing 
highways,  2i21,  223.     See  **  Highway:* 

Plea  in  abatement,  245 :  no  plea  in  abatement  for  misnomer, 
but  the  indictment  shall  be  amended,  245,  246. 

Flea,  in  action  against  Justices,  75. 

Poacher,  assaulting  a  game-keeper  in  the  night  time,  203;  pu- 
nishment, 203 ;  indictment,  203 ;  evidence,  204, 

Poor  of  a  parish,  goods  provided  for,  ownership  how  described 
in  an  indictment,  119. 

Poor  Law  Commissioners,  their  instructional  letters  respecting 
overseers'  accounts,  346 — 360. 

Poor  rate,  appeal  against,  326.     See  "  Appeal" 

Postponing  the  trial  of  an  appeal,  23 ;  when  and  upon  what 
terms,  23,  24,  203. 

Practice  of  the  Court  of  Quarter  Sessions  in  criminal  cases,  25, 
26,  236,  &c. ;  in  appeals,  23—25,  262,  &c. 

Precept  to  summon  the  Session,  how  and  when  issued,  12. 

Prescription,  who  may  be  bound  by,  to  repair  highway8,who  not, 
221,  222. 

Present,  aiding  and  abetting,  makes  a  principal  in  the  second 
degree,  83. 

Presentments  for  not  repairing  highways,  abolished,  225. 

Presumption,  135—138.    See  •'  Evidence.'* 

Pretences,  false,  obtaining  money  &c.  by,  185 ;  punishment, 
186;  indictment,  185,  186;  evidence,  186 — 189. 

Principals  in  the  first  and  second  degree,  who,  83 ;  equally  pu- 
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klishable,  83.     Principal  and  accessory,  or  principal  and 

receiver,  may  be  charged  in  the  same  indictment,  1 25. 
Prisoners,  defence  by,  in  person  or  by  counsel,  250,  251 ;  tbej 

may  be  brought  to  the  bar  in  irons  and  arraigned,  but  the 

irons  must  be  struck  off  before  trial,  245. 
^Proclamations,  how  proved,  144. 
Proctors,  exempt  from  serving  on  juries,  237. 
Proofs ;  see  "  Evidence"    Proof,  what  required,  under  the  plea 

of  not  guilty,  126. 
Promise,  what,  will  prevent  a  confession  from  being  given  in 

evidence,  129,  ISO. 
Prosecutor  may  be  a  witness  in  all  cases,  except  forcible  entry, 

&c.,  146. 
Public  documents,  how  proved,  144. 
Putting  off  the  trial  of  an  appeal,  23 ;  when  and  upon  what 

terms,  23,  24,  303. 

Q. 

Quaker,  may  be  a  juror,  237,  238,  or  a  witness,  145  i  form  of 
the  affirmation,  145. 

Qualification,  of  jurors,  236;  of  justices,  12. 

Quarter  Sessions,  1—20.     See  **  SessUnu" 

Quorum  clause  in  the  commission  of  the  peace,  11 ;  not  neces- 
sary in  orders  &c.  to  state  that  one  of  the  justices  is  of  the 
quorum,  11. 

R. 

Rate.     See  " Appeal**  " Borough,**  " County  Rate.'* 

Rated  inhabitants,  in  what  cases  competent  witnesses,  146, 147* 
305,  334.    See  "  Inhabitants,** 

Rates,  settlement  by  paying :  authorities  upon  the  subject,  323. 

Ratione  tenuras,  liability  to  repair  highway,  222,  225,  224. 

Receiving  stolen  goods  &c.,  189;  punishment,  189;  indict' 
ment,  189, 191 ;  evidence,  189, 190, 191, 192.  The  principal 
and  receiver  may  be  indicted  together,  1 25. 

Recognizance,  to  compel  the  attendance  of  witnesses,  155;  to 
try  a  traverse,  244 ;  to  try  appeal  against  the  disallowance 
of  overseers'  accounts,  363  ;  to  try  appeal  against  a  con- 
viction, 384 ;  recognizance  to  keep  the  peace,  391. 

Record,  returned  upon  a  writ  of  error,  31. 

Records,  how  proved,  142,  143. 

Recorder,  how  and  by  whom  appointed,  13 ;  must  be  a  barrister 
of  at  least  five  years'  standing,  13 ;  cannot  be  member  of 
parliament  for  the  borough,  or  alderman  &c.,  13 ;  must  take 
the  oaths,  and  make  declaration^  13;  in  what  cases  he  may 
appoint  a  deputy,  13. 

Registers,  how  proved,  144. 

U 
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Relief  of  a  pauper,  whilst  residing  out  o(  the  parish,  is  primd 
fade  eFidence  of  settlement,  312  ;  but  relief  whilst  residing 
in  the  parish,  is  none,  SIS. 

Removal,  order  of,  appeal  against,  290,    See  "  Appeal" 

Removal,  order  of,  unappealed  against,  iis  effect,  514 — 318^ 
appealed  against  and  confirmed,  its  effect,  31 8,  319  ;  ap- 
pealed against  and  quashed,  319,  320. 

Renting  a  tenement,  settlement  by :  authorities  upon  the  sub- 
ject, 322. 

Repair  of  highway  ;  see  "  Highway.** 

Reply*  io  criminal  cases,  251.    Evidence  in  reply,  154. 

Repugnancy,  in  an  indictment,  bad,  123. 

Respite  of  appeal,  23,  282,  283. 

Restitution  of  goods  stolen  &c.,  upqn  conviction,  in  what  cases, 
261 ;  not  of  a  negociable  instrument,  which  has  been  paid 
or  discharged,  in  what  cases,  261. 

Revenue  officers,  assaults  upon,  196  ;  see  "  AtsauU." 

Riot,  197;  punishment,  198 ;  indictment,  197;  evidence,  198 
—200.    A  riot  must  be  by  three  persons  at  least,  200* 

River,  navigable,  is  a  highway,  and  an  obstruction  therein  is  in- 
dictable, 213. 

Routine  of  the  business  at  Sessions,  21 ;  order  in  which  the 
business  is  usually  taken,  21 ;  opening  of  the  Court  by  pro- 
clamation, 23.  Appeals,  and  a  summary  of  the  proceedings 
therein,  23 ;  who  to  begin,  24,  proof  of  notice,  24,  address 
of  counsel  and  evidence,  24>  25,  judgment,  25 ;  see  "  Ap- 
ptal,**  Criminal  cases,  and  a  summary  of  the  proceedings 
therein,  25 :  proclamation  against  vice  read,  25,  grand  jury 
charged,  25,  bills  preferred  and  found,  25,  26,  petty 
jtkibrs  called,  26,  prisoner  arraigned,  26,  plea,  i6,  '^mtj 
charged,  26,  case  stated  and  proved,  26,  defence,  26,  reply, 
26,  summing  up,  26,  verdict,  ^6,  judgment,  26.  See  the 
practice  in  criminal  cases,  more  at  large,  p.  236 — 261. 

S. 

Secondary  evidence,  in  what  cases,  140, 141.    See  "  Evidence.*' 

Securities,  valuable,  larceny  of,  161.     See  "  Larceny.** 

Separatists,  may  be  jurors,  237,  238 ;  may  be  witnesses,  145  ; 
form  of  their  affirmation,  145. 

Serjeants  at  law,  exempt  from  serving  on  juries,  237. 

Servant,  embezzlement  by,  179;  see  **  JEmbezxUment,**  Lar- 
ceny by,  177  ;  see  *'  Larceny.**  Servant  not  a  bailee,  within 
the  rule  in  that  respect  in  larceny,  16-1. 

Servants  of  the  king,  exempt  from  serving  on  juries,  237. 

Sessions :  Court  of  General,  or  General  Quarter  Sessions,  an 
ancient  Court,  1 ;  when  first  established,  1 ;  it  is  a  Court 
of  record,  1,  but  not  a  Court  of  oyer  and  terminer,  1 . 
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Wbea  styled  Qaarter  Sessions,  when  General  Sessions,  1 ; 
in  what  cases  the  General  and  Quarter  Sessions  have  the 
sanae  jurisdictions,  t\  stjle  of  the  Court  in  pleadings,  S. 
Jurisdiction  of  the  Coort,  under  the  comniission,  of  all  fe- 
lonies, 9,  conspiracies,  5-,  and  otlier  misdemeanors,  4,  except 
of  perjury  and  forgery  at  common  law,  4,  and  except  of 
fences  indictable  in  Courts  of  oyer  and  terminer  only,  by 
statute,  6.    Of  what  offences  the  Sessions  in  London,  Mid- 
dlesex, Essex,  Kent,  and  Surrey,  have  cognisance,  6.  Dis- 
trict within  which  the  Sessions  have  jurisdiction,  8,  10* 
Jurisdiction  of  the  Sessions,  by  statute,  9*    Jurisdiction  of 
the  Sessions  in  boroughs,  9.     Where  and  before  whom  the 
Sessions  are  to  be  bolden,  in  counties,  10 ;  in  what  places, 
10 ;  in  what  places  by  adjournment,  10 ;  before  two  jus- 
tices at  least,  10;  qualification  of  justices,  19;  Sessions;  how 
summoned,  12,  and  advertized,  13.     In  boroughs,  before 
the  recorder,  13;  mayor  may  open  end  adjourn  the  Court, 
13 ;  clerk  of  the  peace  to  give  public  notice  of  tlie  holding 
of  the  Sessions,  and  summon  the  grand  and  petty  jurors, 
13*     At  what  time  the  Sessions  are  to  be  holden,  14:  in 
counties,  in  the  first  week  (p.  16)  after  the  11th  October, 
28th  December,  31st  March,  and  24th  June,  14;  which 
times  however  may  be  deemed  directory  only,  14,  15.    The 
time  for  holding  the  Easter  Sessions  may  be  altered,  if  the 
spring  assizes  interfere  with  them,  15.    General  Sessions, 
when  and  in  what  cases  they  may  be  holden,  16.    In  bo- 
roughs the  Sessions  must  be  holden  once  in  every  quarter, 
or  at  such  other  and  more  frequent  times  as  the  recorder 
shall  direct,  16. 
Sessions,  adjournment  of,  f  8,  €9.     See  '*  Adj<iuTwment»** 
Sessions,  contempts  of,  37.    See  "  Contempt" 
Settlements  of  paupers  ;  authorities  relating  to,  331 — 3S3. 
Sewers,  commissioners  of,  ownership  of  property  belonging  to 

them,  how  described  in  an  indictment,  119. 
Sheep-stealing,  171 ;  punishment,  171,  172;  indictment,  171 ; 

evidence,  178, 173. 
Sheriffs,  their  duties  at  Sessions,  19,  20, 238. 
Solicitor.    See  "  Attorney.*' 
Solitary  confinement,  in  what  cases,  258. 
Special  case,  46,  in  what  cases,  46—48 ;  not  upon  trial  of  indict- 
ment, 48 ;  cannot  be  in  cases  where  the  certiorari  is  taken 
away,  34 ;  optional  with  the  Sessions  whether  they  will 
grant  it  or  not,  46,  47 ;  when  they  should  grant  it,  when 
not,  48.  How  drawn,  49  ;  must  state  facts  and  not  merely 
evidence,  49 ;  fraud  must  be  stated,  it  cannot  be  presumed, 
50,  51.    If  the  Sessions  state  a  doubtful  case,  the  Court 
will  presume  the  judgment  of  the  Sessions  right,  51,  52. 
J*orms  of  the  cas^  52.    If  insufficiently  stated,  in  what 
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cases  the  Court  will  send  it  back  to  be  restated,  52,  53  ;  M 

sent  back,  the  Sessions  may  again  examine  witnesses  or  not, 

as  may  be  necessary,  53,  54. 
Special  venue.    See  "  Place/*  "  IndiOsnent** 
Stamps :  In  wbat  cases  written  instruments  given  in  evidence 

most  be  duly  stamped,  144, 145 ;  in  larceny  of  bills  of  ex^ 

change  &c.,  the  bill  most  have  been  duly  stamped,  171. 
Statement  of  the  grounds  of  appeal ;  see  "  Grounds  of  Appeal," 
Statutes,  in  what  cases  and  how  proved,  142. 
Stopping  up  a  highway,  398;  see  "Highway."  Appeal  against, 

369;  see  "  Appeal.** 
Style  of  the  Court  of  Quarter  Sessions,  in  pleadings,  2. 
Subpoena  for  witnesses,  155 ;  in  what  cases  and  how  enforcedi 

155. 
Subsequent  felony,  indictment  for,  192;  evidence,  193 ;  punbh^ 

ment,  193,  258. 
Summing  up,  at  a  trial,  252. 
Summoning  the  grand  and  petty  jorors,  238, 13. 
Surgeons,  exempt  from  serving  on  juries,  237. 
Surplusage,  what  may  be  rejected  as,  129 ;  what  cannot  be  so 

rejected  in  pleadings^jnust  be  proved,  1 27. 
Surrey,  Sessions  of,  of  what'ofiances  they  have  cognizance,  6. 
Suspended  order  of  removal,  appeal  against  it,  to  what  Sessions 

it  must  be,  295.  ^ 

T. 

Taxes,  settlement  by  payment  of,  authorities  upon  the  subject, 

323. 
Technical  words  in  an  indictment,  123.     See  **  Indictment" 
Tenant,  larceny  by,  177;  punishment,  177;  indictment,  177; 

evidence*  177. 
Tenants  in  common  and  joint  tenants,  cannot  be  guilty  of  lar^ 

ceny  of  the  common  or  joint  property,  163,  unless  they 

steal  it  from  a  bailee,  163.     Ownership  of  tenants  in  coni'* 

mon  and  joint  tenants,  how  described  in  an  indictment,  118. 
Tender  of  amends,  in  actions  against  Justices,  75. 
Tenement,  renting,  settlement  by  :  authorities  upon  the  subject* 

322. 
Threat,  what,  will  prevent  a  confession  from  being  given  in  e?i« 

dence,  129,  130. 
Time,  in  an  indictment,  where  to  be  laid  and  how,  119,  120. 

See  •*  Indictment" 
Town  clerk,  in  boroughs,  20 ;  exempt  from  serving  on  juries, 

237. 
Transportation,  judgment  of,  for  a  subsequent  felony,  after  an 

imprisonment  or  transportation  under  a  previous  conviction* 

257. 
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Tratene,  what,  and  in  what  cases,  94k^;  recognizance  of  the  de- 
fendant to  appear  and  try,  344  ;  notice  of  trial,  244. 
Treasurer,  of  coanty,  19 ;  by  whom  appointed,  19 ;  before  whom 
he  shall  account,  19 ;  how  remunerated,  19.    Treasurer  of 
a  borough,  20.    Exemption  of,  from  serving  en  juries,  237. 
Trial  in  criminal  cases,  250:  case  stated,  and  witnesses  sworn 
&c.,  for  the  prosecution,  2i50  ;  defence  in  person  or  by  coun- 
^  sel,  250;  reply,  in  what  cases,  251;  summing  up,  252; 

jury  retiring,  252 ;  in  what  cases  discharged,  253 ;  verdict, 
c-  253,  254;  what  defects  cured  by  it,  255,  124,  122,  117. 

Trial  of  an  appeal,  283.     See  **  Appeal" 
Turks,  may  be  witnesses,  146. 
r<  Turnpike  trusts,   property  belonging  to,  ownership,  how  de- 

scribed in  an  indictment,  119. 

U. 
Unlawful  assembly,  what,  200. 

V. 

Vagrants,  in  what  cases  the  Sessions  may  order  them  additional 
2  punishment,  401. 

Valuable  securities,  larceny  of,  169.   See  *'  Larceny" 

Variance,  in  matter  of  record,  127  ;  in  deeds  and  other  written 
instruments,  127;  in  time,  128;  in  place,  128.  In  what 
cases  it  may  be  remedied  by  amendment,  127,  128. 

Venue,  in  indictments,  116, 117  ;  see  "  Indictment  ;**  in  indict- 
ments for  embezzlement,  180,  or  larceny,  168. 

Venue,  in  action  against  Justices,  75, 

Venue,  special.     See  '*  Place"  *'  IndictmenU** 

Verdict  in  criminal  cases,  253,  254  ;  what  defects  cured  by  it, 
255, 124, 122, 117. 

Verdict  in  actions  against  magistrates,  76. 

Visitors,  for  lunatic  asylums,  to  be  appointed  by  the  justices  at 
Sessions,  393,  394. 

Voire  dire,  examination  of  a  witness  on  the,  in  what  cases  and 
how,  150. 

Voyage,  offences  committed  during,  in  what  county  to  be  laid, 
116,  168. 

V 

W. 

Warrant  of  commitment,  cannot  be  drawn  up  in  a  more  formal 

shape  than  at  first  drawn,  72. 
Wife,  in  what  cases  dispunishable  for  crime,  79 — 82,  164  ;  iu 

what  cases  she  may  be  a  witness  against  her  husband,  147. 

See  •*  Baron  and  Feme," 
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Witness :  Who  may  be  witnesses,  145  ;  Quakers,  M orariansv 
Separatists,  145|(forin  of  tbeir  affirmation,  146  0  Jews;  and 
how  sworn,  145 ;  Turks,  Moors,  Gentoos  &c.,  145 ;  io> 
fttiits,  in  what  cases,  146;  deaf  and  dumb  persons,  146; 
idiots  or  insane  persons,  not,  146  ;  judge  or  juror,  146  ;  pro- 
secutor, except  in  forcible  entry,  &c.,  146 ;  rated  inhabit- 
ants, in  what  cases,  146, 147, 305,  334 ;  husband  and  wife, 
ill  what  cases,  147 ;  attorney,  in  what  cases  privileged 
from  giving  evidence,  148  ;  one  of  two  or  uiure  defendants, 
148  ;  accomplice,  if  his  evidence  be  confirmed,  148  ;  (ac> 
complice,  by  giving  evidence,  does  not  thereby  acquire  a 
right  to  a  pardon,  149 ;)  persons  convicted  of  treason,  fe- 
lony, perjury  or  conspiracy,  not  competent,  149  ;  what 
conspiracy  incapacitates,  149  ;  mode  of  objecting  to  the 
competency  of  witness  on  this  ground,  150  ;  competency 
restored  by  pardon,  or  by  the  witness  having  undergone 
his  punishment,  150 ;  examination  en  the  voire  dire,  to  as- 
certain whether  witness  is  competent  or  not,  150. 

Number  of  witnesses  required,  151  :  in  treason  two,  in 
perjury  two,  in  other  cases  one,  151. 

Examination  of  witnesses,  151 :  questions  most  be  relevant, 
151 ;  roust  not  be  leading,  151 ;  in  what  cases  confined  to 
what  the  witness  knows  of  his  own  knowledge,  151 ;  hear- 
say, when  evidence,  151 ;  evidence  as  to  matters  of  science, 
151 ;  dying  declarations,  in  what  cases  evidence,  153 ;  wit- 
ness allowed  to  refresh  bis  memory  from  written  documents 
or  memoranda  made  by  himself,  152.  All  the  witnesses  on 
the  back  of  an  indictment  should  be  called  by  the  prosecutor, 
152,  153.     Witnesses  may  be  sent  out  of  Court,  153. 

Cross*examination,  153,  if  called  and  sworn,  though  not 
examined,  153;  but  not  if  only  called  to  produce  a  deed 
&c.,  153.  Witness  may  be  asked  leading  questions,  153, 
and  may  be  questioned  as  to  matters  not  relevant  to  the 
issue,  153 ;  cannot  be  questioned  as  to  matters  which  may 
subject  him  to  punishment,  154  ;  but  as  to  those  which 
merely  tend  to  degrade  him,  he  may,  154.  Character  of 
witness,  how  impugned  by  evidence,  154. 

Examination  &c.,  of  witnesses  for  the  defence,  154.  Evi- 
dence in  reply,  154,  must  be  merely  in  answer  to  the  de- 
fence, 154. 

Witnesses,  how  compelled  to  attend,  155  :  by  recogni- 
zance, 155,  by  subpoena  (in  what  cases,  and  how  enforced,) 
155,  and  by  habeas  corpus,  155. 

Witnesses'  expenses,  155,  259;  see  "  Costs  ;**  they  can- 
not refuse  to  give  their  evidence  until  paid,  155. 
Witnesses,  how  sworn,  250. 
Writ  of  error,  30—32.     See  *'  Error." 
Written  evidence,  142—144.  See  *•  Evidence.'* 
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